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[HIGH I 'H Id H I M 81 R \l.lA., 

THE CITY OF PERTH 
PLAIOT m . 

APPELLANT ; 

CRYSTAL PARK LIMITED AND ANOTHER RESPONDENTS 

DEFENDANT AND THIRD PARI V. 

ON APPEAL PROM 'i HE si PREME l 01 RT OF 
\\ ESTERN AUSTRAL! L 

Local ti,,i,, inm ni Rating Exemptions Board I • i | pan • • , i \ 

management of land Whether land " vetted ' in boa /.'• 1940 
Act 1895 ( n . t ) (69 Vict. No. 80) Municipal Corp lei 1908-19 w - 1 

ill. l.i (No. 3 ' oj 1908 Yo. 49 o/ 1938), M C J 380*, 412 /.«»./ I- / I •.•::.: I • *::T M 
II i n e ::, ,/ 1933 A... 39 oj 1937), NC. 33*. Oc/. U 

8i M O T . On 9th March 1938, pursuant bo the Portoi i lei 1896 fW \ I, 
the State Gardens Board, a statutory unincorporated body, wu appointed to 

'HIII 11-l and manage oertain I Iron n land proi laimed as a reoreation and [laiLmi.- ti j,.|, A c J 
area. tnJulj 1938, pursuant to seo. 33 of the Land let 19331937 (\\ \.).th, 
Governoi In Ci oil purported to vest the land in the board (without miming 
the members thereof) for a recreation and parking are* with po • ise 
the same. In September 193S the boanl leused a portion of the land to a 
private company which oarried on business thereon for private gain. The 

('ii.\ ni Perth Bought to rate the oompanj in respeol oi its oooupation, bat the 
aompan} objeoted t hereto. 

* Sec usu oi the Municipal Corpora. 
/ 1908-1938 (W.A.) provides : 

" All land shall be ratable property 
within the meaning of this Act Bave as 
hereinafter ezoeptod, that is to say . 
iD Land the property of the Crown and 
Died for public purposes or unoccupied. 
• . . (5) Land vested in any board 
under the Park* and Reserves Act, 1896, 
oi in trustees for agrioultural or horti­
cultural show purposes, or nologioalor 
•coumatiiation gardens or purposes, or 
for public resort an.I reoreation." 

Se,-. 33 ot the Land Act 1933-1937 
(W.A.) provides that "the Governor 
may by (inter in Council published in 

the i.'ii-.titt (a) direct that any resorvc 
shall vest in and be held by any munici­
pality road board bodj corporate or 
persons to be named in the Order in 
trust for . . public purposes to 
be specified in such Order," and that 
" s power to sublet the reserve or any 
portion thereof may be conferred." 
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Held,, by Starke and Williams JJ. (Bich A.C.J, doubting), that by virtue of 

sec. 380 (5) of the Municipal Corporations Act 1906-1938 (W.A.) the land was 

exempt from rating. 

Per Starke J. : Sec. 380 (5), by the words " vested in any board under the 

Parks and Reserves Act," referred, not to a vesting under the latter Act, but 

to a vesting otherwise effected in a board appointed under that Act, and the 

land in question was, pursuant to the Land Act and the Order in Council of 

July 1938, vested in the persons constituting the State Gardens Board as if 

they were named in the Order. 

Per Williams J. : The word " vested," in sec. 380 (5), was not to be under­

stood in the strict sense, and it was sufficient for the purposes of that sub-section 

that the State Gardens Board had the control and management of the land. 

Observations on the validity of the Order in Council purporting to " vest"' 

the land in question in the State Gardens Board, and, generally, on the meaning 

of the word " vest." 

Municipality of South Perth v. Hackelt, (1908) 8 C.L.R. 4,4, applied. 

Taff Vale Railway v. Amalgamated Society of Railway Servants, (1901) A.C. 

426, referred to. 

Decision of the Supreme Court of Western Australia (Dwyer J.) affirmed. 

APPEAL from the Supreme Court of Western Australia. 

The City of Perth sued Crystal Park Ltd. for rates in the Supreme 

Court of Western Australia, and Crystal Park Ltd. joined Louis 

Shapcott, chairman of the State Gardens Board, as a third party 
in the proceedings. The parties to the action then prepared a 

special case for the opinion of the Supreme Court. It was sub­

stantially as follows :— 
1. The plaintiff is a municipal corporation within the meaning of 

the Municipal Corporations Act 1906-1938 (W.A.). 
2. The defendant is a company incorporated under the provisions 

of the Companies Act 1893 (W.A.). 
3. The third party is the chairman of the State Gardens Board. 

4. The State Gardens Board is a board consisting of two persons 

appointed by the Governor in Council pursuant to sec. 3 of the 
Parks and Reserves Act 1895 (W.A.) to control and manage certain 

specified parks and reserves. The State Gardens Board is not an 

incorporated body. 
5. (a) The first members of the board were Louis Edward Shapcott 

and Charles Glazebrook Morris, who were appointed by the Governor 

in Council on 15th December 1920. The following is a copy of the 
notification of appointment as gazetted on 17th December 1920: 

" It is hereby notified, for public information, that His Excellency 

H. C. OF A. 
1940. 

PERTH 
CORPORATION 

I>. 

CRYSTAL 

PARK LTD. 
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the Governor in Executive Council baa been pleased bo appoint, under " ' "F A 

the i>i'i\ isions oi the Parks and Reserves Act 1895 .Mr. L. E. Shapcott, 

Secretary. Premier's Department, and Mr. C. G. Morris. I'nder .... 
* I r.ltTH 

Secretary for Lands, as a board to be known us the 'State Gardens CORPORATTOH 
Board to control and manage reserves Nos. I7ii]5. 5957. B7122. (>V'MK, 
U0887, A13012, 12510, 13375, B3595, Al 150 and A17375, and to PABK im>. 
appoint Mr. L B. Shapcott as chairman of the a foresail I hoard. 
|/;i Pursuanl to the provisions of see. is of tin- Parks ami Reserves 

Aei 1895 the State Gardens Board (consisting of L. E. 8hapcott 
and C. G. Morris) made by-laws in respect of the above-mentioned 

reserves. The by-laws were published in the Government Gazette 
dated the 17th December 1920 and provide (inter alia):- (1) The 
term "Gardens" shall mean and include onlv those reserves or 

portions thereof which have been enclosed by a fence foi the purpose 
nl utilising the land for gardens parks or recreation. " Permission 
lull mean the permission of the board expressed in writing. (2) 
Tin- gardens shall he open to the public from 8 a.m. to -unset free 
nl charge excepl on special occasions (i.e. band or other concerts or 

entertainments sports gatherings &c.) on any of which occasions an 
admission fee not exceeding Is. per bead mav In- charged ami taken 

if tin- consent m writing of the board has been obtained, (•">) No 
person excepl by permission shall bring into or use m the gardens 
or on these reserves any cart truck bicycle motor car motor cycle 

aeroplane airship or other vehicle of any description whatsoever. 
6, The present members of the board an- Louis Edward Shapcott 

ami George Loder Needham, tin- latter being appointed vice Charles 
Glazebrooi Morris (resigned) by the Governor in Council on 17th 
.March [937. The following is a copy of tie- notification ol appoint­
ment as gazetted on 25th .March L937 : " It is hereby notified thai 
His Excellency the Lieutenant Governor in Executive Council has 
keen pleased to appoint, under tin- provisions oi the above Aei. 

George Loder Needham. I'nder Secretary lor Lands, to In- a member 

ol tin- board (known as the State Gardens Board) controlling tin-
reserves set out in the notice appearing on pages 87 and 88 of the 
dor, rumen! Gazette ol '22nd January L937, vice Charles Glazclirook 

Minus (resigned) ; and to appoint the said George Loder Needham 
to he Actine Chairman of the said State Gardens Hoard during the 

absence from the State of Mr. L. Iv Shapcott." 
7. By approval of the Lieutenant Governor obtained in Executive 

Council oi) 9th March 1938, reserve No. 5957 mentioned in the minute 
ui Council dated 15th December 1920 and referred to in the minute 
in Council dated 17th March L987 was cancelled and a new- reserve 

NO 21824 was created. The following is a copy of the notice of 
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H. C. OF A. approval of creation of the new reserve as gazetted on 18th March 

J^; 1938 :—" His Excellency the Lieutenant Governor in Executive 

PERTH Council has been pleased to set apart as pubhc reserves the lands 
CORPORATION described in the schedules below for the purposes therein set forth : 

CRYSTAL —1076/37. Perth—No. 21824 (recreation and parking area) Lot 
PAKE: LTD. N O . 731 (4a. Or. 22p.) (Plan Sub. 36). Reserves 1152, 5957 and 

6167 are hereby cancelled." 

8. B y approval of the Lieutenant Governor obtained in Executive 

Council on 9th March 1938 the board was appointed to manage and 

control the reserve No. 21824 " for the purposes of recreation and 

parking area." The following is a copy of the appointment as 

gazetted on 18th March 1938 : " His Excellency the Lieutenant 

Governor in Executive Council has been pleased to appoint, under 

the provisions of the above Act, the State Gardens Board as a board 

to manage and control reserve 21824 (Perth Lot 731) for the purposes 
of recreation and parking area." 

9. B y Order in Council dated 24th March 19-38 the reserve No. 
21824 was vested in. the board in trust " for recreation and parking 

area " with certain powers of leasing. The following is a copy of 

the Order in Council, which was gazetted on 1st April 1938 :— 
" Whereas by section 33 of the Land Act 1933-1937, it is made 

lawful for the Governor to direct that any reserve shall vest in and 
be held by any municipality, road board or other person or persons 

to be named in the order in trust for any of the purposes set forth 

in section 29 of the said Act, or for the like or other public purposes 

to be specified in such order, and with power of sub-leasing: And 

whereas it is deemed expedient that reserve 21824 (Perth Lot 731) 

should vest in and be held by the State Gardens Board in trust for 

recreation and parking area, Now, therefore, His Excellency the 

Lieutenant Governor, by and with the advice and consent of the 
Executive Council, doth hereby direct that the before-mentioned 

reserve shall vest in and be held by the State Gardens Board in 
trust for recreation and parking area, with power to the said State 

Gardens Board to lease, subject to the approval of the Governor, 

the whole or any portion of the said reserve for any term not exceeding 

ten years from the date of the lease." 

10. B y Order in Council dated 13th July 1938 the reserve No. 

21824 was vested in the board in trust " for recreation and parking 

area " with certain additional powers of leasing. The following is 

a copy of the Order in Council, which was gazetted on 22nd July 

1938 :—" Whereas by section 33 of the Land Act 1933-1937 it is 

made lawful for the Governor to direct that any reserve shall vest 

in and be held by any municipality road board or other person or 
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ins to be named in the order in trust for any of the purposes H- '• OF A-

let forth in section 29 of tin- Said Act. or for the like or other pubhc [**| 

purposes lo be specified in such order, and with power of sub-leasing : I-KKTH 

\ml whereas it is deenied expedient that reserve 21824 (Perth Lot CORPORATION 

731) should ve-t III and be held by the State Gardens Hoard intrust ,. ''„ , 
' J CRYSTAL 

I,,I recreation and parking area: Now. therefore, Hi- Kxcellency P A R K LTD. 
IIH- Lieutenant Governor, Ly and with the advice and consent of 
the Executive Council, doth hereby direct that the before-mentioia-d 

reserve shall vest in and In- held by the State Garden- Board in 

for recreation and parking area with power to the said State 

Gardens Board to lease subject to the approval of the Governor 

tin- whole or anv portion of the said reserve lor any term not exceeding 

fifteen yrears from tIn- date of tIn- lease. The Order in Council dated 

24th March L938 regarding tin- above is hereby superseded." 
II. By agreement dated 6th September L938 tie- board leased 

portion ol the reserve therein described to the defendant. 

12. Tin- defendant lias occupied that portion of tin- reserve since 

1st November 1938 and still occupies it and has used pari thereoi 

iiu the purposes of recreation, part for the purposes oi a parking 

area and part for the purpose of an automobile service station 

L3, In tin- month of December L938 tin- plaintiff, purporting to 

mi under tin- provisions of the Municipal Corporations Act 1906, 

made and levied rales totalling £38 Las. for the w a r ending on 31s1 

October 1939 in respect of that portion of tin- reserve occupied by 

the defendant, 
II, Notice ol the valuation and rating "I the said land wa- served 

upon the defendant on or about 30th January L939 

15, Ii the defendant was liable in respect of the said rates, they 

were payable by it to the plaintiff as to £19 7s. 6d. on l-t January 

1939 and as to L'l!) 7s. (id. on 1st July L939, hut no part thereoi ha-

heeii paid. 

Hi. The parties to this action have agreed that the question to 

he decided by the court is : 

Is that portion of the said reserve leased to the defendant 

ratable property within the meaning ot the Municipal 

Corporations Ad L906-1938 during its occupancy by the 
defendant or any successor in title '. 

17. The parties have also agreed (") that, if the answer to the 

question propounded in par. Ki is affirmative, judgment shall be 

entered in favour of the plaintiff against the defendant for the sum 

ot £38 las. with costs to he taxed and in favour of the defendant 

against the third party for tin- amount payable by the defendant 

to the plaintiff, including costs together with the defendant's cost-
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H. c. O F A. {.Q k e t a Xed . (fy that, if the answer to the said question is negative, 

[j~j judgment shall be entered in favour of the third party and the 

P E R T H defendant dismissing the plaintiff's claim and ordering the plaintiff 
(OKI-ORATION to pay to the defendant and to the third party their costs to be taxed, 

C R Y S T A L Dwyer J., w h o heard the action, answered the question by stating 
P A R K LTD. that the property w a s not ratable and gave judgment for the 

defendant and third party in terms of the special case, with costs. 

T h e City of Perth, b y special leave, appealed to the High Court. 

Leake K.C. (with him A. D. G. Adam), for the appellant. Sec. 380 

of the Municipal Corporations Act 1906-1938 (W.A.) provides that 

all land shall be ratable property, with the exemptions set out in 
that section. There is a proviso to the section which provides any 

lands exempted b y sub-sees. 2, 3 and 4 shall also be deemed ratable 

while the same is leased or occupied for any private purpose. This 

proviso does not apply here. U n d e r sub-sec. 5 of the section, land 

" vested " in any board under the Parks and Reserves Act 1895 (W.A.) 

or in trustees for public resort and recreation is exempted from rating. 

U n d e r sec. 412 of the Municipal Corporations Act the occupier of 

the land is rated. Here the occupier of the land is the lessee. [He 

referred to Attorney-General for Quebec v. Attorney-General for Canada 

(1).] B u t there is no land " vested " here in the board. No land 

can be " vested " under the provisions of the Parks and Reserves Ad 

1895 at all. [He referred to sec 33 of the Land Act 1933-1937 (W.A. |. 

The exemption applies where land is vested in a board under the 

Parks and Reserves Act only ; " vesting " m a y m e a n the committing 

•of the conduct and m a n a g e m e n t b y the C r o w n of one of its reserves 

pursuant to the Parks and Reserves Act. " Vest " m a y have that 
meaning, but the Orders in Council under which the board claims do 

not result in such a "vesting." T h e " vesting " is claimed under Lad 
Act 1933-1937, which necessarily implies that the powers of control 
and m a n a g e m e n t conferred on the board b y the Parks and Reserves 

Act 1895 must have automatically ceased. If that is so, then there 

is no land vested in any board under the Parks and Reserves Ad 

1895. T h e only vesting is under the Land Act 1933-1937, and this 
is not exempted b y sec. 380 of the Municipal Corporations Act 1906-

1938. 

There was no appearance for the respondent Crystal Park Ltd. 

Dunphy, for the respondent Shapcott. This land is either land 

vested in a board under the Parks and Reserves Act 1895 or land 

(1) (1921) 1 A.C. 401. 
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I in tin teet Eor public resort and recreation. In either case it H- ( ow A. 

is exempt from ratet (sec. 380 (5) "I the Municipal Corporations .lit 
[906 L938). Tin- i< a i- ,,ot the use which is m a d e of the land. r 

While tin- land is vested either III m c h -i hoard or in t rustees it i- non- I OBPOHATIOS 

ratable (Municipality of South Perth v. Har;kett(\)). The Municipal , , i _; 
Corporations Act was passed in I90fi. whereas the pari, v and Reserves P A B K LTD. 

Jit was passed in 1895, and therefore, as tie- hitter Act refers to tie 

former, the Legislature must have had tie- provisions "t the former 
\ct III mind. Therefore, when the word "vesl i- used in tin- I 
Act. it must have that interpretation which is consistent with the 
terms used in the earlier \ct. The land must he " (rested " m the 

board within tin- meaning of sub-sec. 5, hut the word "vi 
limild not he interpreted strictly or narrowly (//' r< Brown \ I 

Lunula) (2) : Corporation of Hyde v. Bank of England (3) ; Direction 
Ac ofOreat Western Rail/way Co, v. May (I) ). Finally, 'In- is land 
vested for pubhc resort and recreation or vested in trustees hu 
public resort and pel real ion. 'Idle onlv sect m n which deals with the 
vest ine ol reserves IS.sec. :;.", ol the /.,///(/,|c/ I'.i.",:', |<.i:;7f\\ \ |, Tll'-n-

is no word "trustee" III that section, hut land m a \ be vested by 

the Governor by Order in Council "in trust tor pubhc purpo 
Tin- Order in Council of 24th March 1938 purported to vest the land 
in the hoard "in trust for recreation and parking ar.-a." The 

appointment of the hoard under tin- Parks and Reserves Act and the 
vesting of the land in the hoard under the Land Act does not have 
the effed of removing Ihe exemption provided lor in sec. 380 (•">! 
of the Municipal Corporations Ael. h'roin the prov i-o to HOC. ."><st • 

it is clear that land the subject of sec. :;,sn (5) doe- not lose the 

exemption nieie'iv Localise it is " leased or occupied for anv private 
purpose." 

Adam, in reply. The relevant legislation conferred no power on 
the Crown to vest tin- land in the State Gardens Hoard as a hoard. 

The (»rder in Council, to he valid, must he read as vesting the land 
in the members ((instituting the hoard as individuals. The land is 
not vested in anv hoard under the Parks ami lustres Ad 1895 or 

in trustees tor public resort and recreation within the nu-anmg of 
sec. 380 ol the Municipal Corporations Aft. [He referred to Mayor 

<(•(•. of Essendon \. Blackwood (5).] Municipality of South Pol/' v. 
Huckctt (ii) is distinguishable. 

('ur. adv. vult. 

(1) (1908) 8 C.L.R. 44, at W, (4) (1874) L.R. 7 H.L. 283; 43 L.J. 
(2) (1896) 2 ch. 666. . Q.B. 233. 
(3) (1882) 21 ch. D. ITU: 51 I...I. (5) (1877) 2 App. Cas. 574, at pp. 583, 

I'll. 717. ;,s4. 
(6) (1908) 8 C1..K. 44. 
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H. C. OP A. The following written judgments were delivered :— 

fj*^; R I C H A.C.J. This is an appeal by special leave from an order 

PERTH made by Dwyer J. dismissing an action by the City of Perth for rates. 
CORPORATION The defendant to the action was Crystal Park Ltd., but Crystal 

CRYSTAL ?ark served a third-party notice on L. E. Shapcott, secretary to the 
PARK LTD. Premier's Department, who with C. G. Morris forms the State Gardens 

Nov 26 Board. It appears that by an instrument dated 6th September 

1938 the board leased or purported to lease portion of a reserve 

within the City of Perth to the defendant company. Since 1st 

November 1938 the company has occupied the portion of the reserve 

so leased and has used part of it for the purposes of recreation, part 

of it as a parking area and part of it as an automobile service station. 
Needless to say, in all three respects the company conducts its 

operations for its own gain. Dwyer J. dismissed the claim for rates 

on the ground that the land occupied by the company was not 

ratable. 
The matter came before his Honour on a special case submitted 

by the parties for his opinion. As I have already said, the claim 

of the City of Perth was against the company, not against the State 

Gardens Board, which was drawn in only as a third party by the 

defendant. But for some reason that does not appear but may 

conceivably be explained by the terms of the lease from the board 

to the company, which was not laid before the court, all three parties 

agreed that, if judgment passed against the company, the hability 

should be transferred to the board as third party and judgment over 

should be entered against it. Not unnaturally, the company lost 
interest in the matter and was not represented before Dwyer J., 

and before us the counsel for Shapcott supported the judgment 

dismissing the action. 
The legislation affecting the liability or immunity of the land in 

question to or from rates is confused to the point of bewilderment, 

but the one thing that stands out clearly from it is that the State 

Gardens Board can be under no liability to the Gity of Perth for 

rates. Whether it has been unwise or unfortunate enough to incur 

to the company a liability to indemnify it against a possibility of 
the company's liability for rates I do not know, but at all events 

I a m not willing to impose any hability upon the board in respect 

of the company's occupation of the land for the company's benefit. 

The State Gardens Board derives its existence from the Parks awl 
Reserves Act 1895, which is entitled " A n Act for the Management 

of Parks and Reserves vested in the Crown." The.Act confers 

power on the Governor to appoint persons to form boards of parks 
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and to control and manage such of the parks and reserves H (-'• ' 

u he may from tune to time think fit (sec. 3). Parks and reserves l!u" 

are defined to mean parks and reserves vested in tin- Crown (sec. 2). ., 
Tie dut v ol the hoard is to control and manage th<- parks and reserves CORPORATI-.S 

so committed to them (sec. I). It will be noticed that the funda- ,, ' 
mental principle of the Act is that the board shall be charged with PARK LTH 

the management onlv of public parks and which are vested mJ*\7T, 
m the Crown and therefore subject to all the powers and privili 
belonging to the Crown. In the Municipal Corporations An 1906 : 

tin n an- to In- found the exemptions which may he regarded as 
material to tin- question whether the land ol a board of parks mid 

reserves is ratable. They are sub-sees LandSol sec 380 3ul 
pts hind the property of tie- Crown used for public purj 

unoccupied. If tin- State Gardens Board had given no lease oi tin-
land to the company or an} body else, tins would have I as sufficient 
exemption so long as tin- reserve remained vested m tin- Crown as 

the Parks and Reserves Act 1895 contemplates. Sub sec 5 nowi 
excepts land vested in any board under tie- Parks ami /'• ...... l < 

1895. How can hind Devested in such a board ' Control and man 
incut of the hmd can he and is committed to such boards, hut to 

the land in the board is another matter, Perhaps the legislature 
made a mistake and forgot the nature of the Parks and /.'• en - Id 
1895 l>ut a court cannot proceed on the assumption that in matt 

"I statute law the legislature is fallible. Perhaps a practice had 
arisen before sub-sec. B was enacted ol attempting tn vest land m 
hoards of parks and reserves, For in tin- present case i1 app 

that Orders m Council were made in the purported ex< the 
power given by sec. •'<•> ol the Land Ad l1':'.:; 1937 dim ting that the 
land in question should he vested in and he held by the I'arks and 

Gardens Board. I take leave to doubt the possibility 
'•'<','' m this manner. Hut. if a practice had grown up of making such 

resting orders, it would explain sub-seo. 5 of sec. 380. Now, 
i tear that suh sec. I will give no immunity from rates to th-company. 

It- occupation id' land th.- property of the ( rown would he a ratable 
occupation if that sub section wen- the onlv source of immunity. 

But sub-sec. 5 savs nothing about occupation or public purp» 
It the land is vested in anv board under the Parks and Rem, s Act 
1895, that is enough to relieve it from rates. Can the land in the 

present case he regarded as so vested vvithin tin- meaning of this 

sab-Section I The respondent Shapcott savs that it can be so 

regarded because of tin- Order in Council to which 1 have referred. 

But the Order in Council can only be supported under sec. 33 of the 

Lund Act, and. apart from the doubt 1 have already express,,! a s to 

«a. i.\iv. n 
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H. C. OF A. u sj ng that section to vest a reserve in a board of parks and reserves 

19-to. formed under the Parks and Reserves Act 1895, there are certain 

P E R T H other troubles under the power. The only relevant power is to 
CORPORATION direct a reserve to vest in and be held by persons to be named in 

CRYSTAL ^he or(ier- A board of parks and reserves is not a corporation hut 
P A R K LTD. an unincorporated statutory body. The order " names no names" 

Rich A.C.J. but attempts to vest the land in the board. Clearly enough it means 
that the land shall be vested in the board as a statutory body of 

changing membership. It does not m e a n that when a member dies 

the land shall remain vested in him together with his former 

colleagues or, if they all die, that it should pass to the executor of 

the last survivor. In short, I have little faith in the validity of this 
order. But then the question remains whether sub-sec. 5 ought not 

to be regarded as an effort on the part of the legislature to give 

exemption to all land under the control and management of boards 

of parks and reserves. If so, notwithstanding the inappropriate use 

or, indeed, misuse of the word "vested," the court, if it can see the 

intention, should give effect to it. M y brother Williams in his 

judgment, which I have had the advantage of reading, citing 

Attorney-General for Quebec v. Attorney-General for Canada (1), has 

pointed out that the word " vest " is a word of " elastic import," 

which I take to mean that the application of the word depends 

upon the context and subject matter. But I cannot rid myself 

of the feeling that the draftsman is less unlikely to have been 
mistaken as to the true operation of the Parks and Reserves Act 

1895 than to have used the phrase " land vested " in the sense 

of land the management of which is " committed to " a board. 

The high authority of the Privy Council in the case cited shows that 

some such meaning m a y be given to the phrase " land vested in 

trust," at all events when the person in w h o m the land is to be vested 

is a Commissioner of Indian Tribes and the object of the trust a 

tribe of Indians. It was held that the result of these words was that 

the title to the land remained in the Crown and the commissioner 

was given " such an interest as wdl enable him to exercise the 

powers of management and administration committed to him hy 

the statute," but it does not appear what that interest was. In 
the present case the draftsman in other parts of the Municipal 

Corporations Act 1906-1938 shows a more technical tendency in 

his use of the word " vest " : sec. 6, definition of pubhc reserve 

— " vested in or under the care, control, or management of the 

countil." The case of Municipality of South Perth v. Hacked (2), 

to which counsel referred, turned upon an exemption of all land 

(1) (1921) 1 A.C., at p. 409. (2) (1908) 8 C.L.R. 44. 
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belonging to a public body created by statute. The persons rated H- '•'• IJl A-

Uen- public trustees established under an Act of Parliament, and J ^ 

the land was vested in them. They had set aside portion of the PBBXJ, 

|,md for tin- use of a tennis club, but no attempt had been made to I IKPORATION 

,,,te the tennis club. This eourt decided that the trustees were CRYSTAL 

J public body created by statute within the meaning of tin- exemp- I'ARK LTD. 

t ion. that tin- exemption formed a good defence to an action for Rich A.C.J. 

rates notwithstanding thai the trustees had not appealed from the 

rate and that the occupation ol the tennis club and the question of 

whether, m allowing it. the trustees had gone beyond their powers 

had no bearing upon the ratability of the trustees themselves in 

respect of the land, which according to the decision of the court was 

exempt. III tins decision I have been unable to find anv Ariadi 

thread lo guide me through the labyrinth of this case. However. 

as I understand m y colleagues are agreed in the conclusion that the 

|in.v I-IOII ought to be applied to the land in question and as in point 

of probability I have no reason to think that this conclusion does 

nn! effectuate what the legislature had in view, I a m not prepared 

to dissent from the opinion of the majority of the court that tie-

appeal should be dismissed. 

STARKE .). An Order in Council of December 1920 set apart 

certain land in tin- City of Perth as a public reserve. This Order m 

Council was, I presume, made under tin- authority of the Land Ad 

in force at the tune. An Order in Council, also made in December 

of 1920, hut pursuant to the provisions of the Harks and Reserves 

Act 1895, appointed a board to be known as the State Guillens Hii,nd 

bOControl and manage the reserve. In March of 1938 tin- reservation 

"I the laud as a public reserve was cancelled and a new reserve was 

created. An Order in Council of Kith March 1938 again set apart 

I lie land as a public reserve and a description of the reserve and of 

the purposes for which tin- reservation was made (recreation and 

parking area) was published in the Gazette. All this was done, I 

apprehend, under the provisions of the Land Act L933-1937, I'art 

111.. Reserves. Also on Kith March 1938, an Order in Council. 

made under the provisions of the Parks ami Reserves Ad 1895, 

appointed tin- State Gardens Hoard to manage and control the 

reserve last mentioned for tin- purposes of recreation and parking 

area, Hut " parks and reserves "' under that Act means parks and 

reserves vested in Eer Majesty : See sec. 2. Also by an Order in 

Council of 24th March 1938, which was superseded by an Order in 

Council made in July L938 under the provisions of sec. 33 of the 

Lund Act L933-1937, it was directed that tho reserve should vest in 
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H. C. OF A. aU(j p,e nei(j p,y £ n e State Gardens Board in trust for recreation and 

^^; parking area with power to the State Gardens Board to lease subject 

PERTH *o *ke a P P r o v a i °f the Governor the whole or any portion of the 
CORPORATION reserve for any term not exceeding fifteen years from the date of 

the lease. This section provides that the Governor may direct 

that any reserve shall vest in and be held by any municipality, road 

board, body corporate or persons named in the order in trust for 

the public purposes named in the order. The State Gardens Board 

is not a body corporate, but it is a " collective name " for members 

of the board. The Order in Council thus names with sufficient 

clearness the persons in w h o m the reserve is vested : See Taff Vale 
Railway v. Amalgamated Society of Railway Servants (1). 

In September of 1938 the State Gardens Board granted a lease 

of portion of the reserve to the respondent the Crystal Park Ltd.. 

which thereafter occupied and still occupies the portion of the 

reserve so leased to it for the purposes of private gain as a recreation 

and parking area and as an automobde service station. The City 

of Perth, pursuant to the Municipal Corporations Act 1906, made 

and levied a rate for the year 1939 upon all ratable property within 

its municipal district and charged the Crystal Park Ltd. to such 

rate as the occupier of the land which it had leased from the State 
Gardens Board. The Crystal Park Ltd. contends that the land so 

leased and occupied by it is not ratable. 
The Municipal Corporations Act 1906-1938, sec. 380, provides that 

all land shall be ratable property within the meaning of the Act save 
as thereinafter excepted. One of the exceptions is " land vested 

in any board under the Parks and Reserves Act, 1895, or in trustees 

for . . . public resort and recreation." A proviso to the 

section, which makes ratable certain excepted lands, if leased or 

occupied for private purposes, is inapplicable to the exception relied 

upon by the Crystal Park Ltd. The State Gardens Board was 

appointed under the Parks and Reserves Act 1895 to manage and 

control the reserve of which the land leased to the Crystal Park Ltd. 

for the purposes of recreation and parking area forms a part. The 

power to reserve Crown lands for pubhc purposes and to vest them 

in public authorities depended, in all probability, at the time of the 

passing of the Parks and Reserves Act 1895, upon the provisions of 

various enactments relating to Crown lands. The legislation govern­

ing the matter at the time of the passing of that Act I have been 

unable to trace, but the provisions of the consolidating Land Acts of 

1898, sec. 42, and of 1933-1937, sec. 33, so provide. And these 

Acts confer, as already noticed, a power of leasing upon the authority 

(1) (1901) A.C. 426, at pp. 439, 440, 445. 
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in which tin-land was vested. Further, tin-exception from ratability H- c- OF A. 

in the case ol lands vested inany board ander the Parks and Reserves |**~ 

A,t [895 and in trustees Eor public purposes was only enacted in its p E R T H 

presenl form ill 1906: See Municipal Institutions Act 1900 and CORPORATION 

iiduieiit and the Municipal Corporations Act 1906, aec. 376, , ,. 

which is se,-. 380 in the reprint 1906 1938. ?am. L m 

Tie- n ult of this examination of the relevant legislation brings starkc j 

tin- presenl case precisely within the decision of this court in Muni­

cipality of South Perth v. Hackett (1). The Parks and Reserves Act 

1895 authorizes the appointment of boards to manage and control 

parks and reserves vested in His Majesty, but it does not vest or 

authorize anv park or reserve to he vested m such hoards. The 

vesting power comes from the legislation relating to Crown lands. 

Consequently the provision in the Municipal Corporations Act 1906 

excepting land vested in anv hoard under the /'arks ami Reserves 

Ad 1895 cannot refer to vesting under that Let hut to a vesting 

otherwise effected in a hoard appointed under that \ct. The 

exception then is of land vested m anv hoard appointed under the 

Parks and Gardens Reserves A d 1895, without any reference to the 
purpose of the Vesting or the occupation or use ol ihe hind, and tie-

proviso to sec. 380, which makes ratable certain excepted lands, if 

leased or occupied lor anv private purpose, is inapplicable. \> ei.nl-

ingly, the lease to and the occupation of portion oi the park and 

reserve 111 (he present ease hv the Crystal I'ark Ltd. for private 

purposes is irrelevant, for tin- \ct excepts ihe land in tie- .in inn 

stances slated from ratability in anv and every hand. 

The appeal should he dismissed. 

W I L L I A M S .1. The appellant, the municipal council of tin- I Sty of 

Perth, appeals againsl a decision of the Supreme Court ot Western 

Australia that portion of reserve Xo. 21824, situated in tin- muni­

cipality and at present occupied bv the respondent company 

Crystal Park Ltd. is not ratable property within the meaning of 

the Municipal Corporations Ad L906-1938, during its occupancy by 

the company or anv successor in title. The decision was given in 

a special ease stated in an action in which the appellant sued the 

company to recover rates amounting to £38 L5s. for the year ending 

31st October 1939. The other respondent, the president of the 

State Gardens Board hereinafter mentioned, was added as a third 

party to the action and the special case. Notice of the valuation 

and the ratine of the land was served upon the companv by the 

appellant on or about 30th January 1939. 

(1) (M»OS)S C.L.R. 44. 

http://ei.nl
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H. c. OF A. The Municipal Corporations Act 1906-1938, sec. 380, provides 
194°- that " aU land shall be ratable property " save as therein provided. 

D Seven sub-sections then follow, describing the lands which are 
rERTH t 

CORPORATION exempt. I need only refer to sub-sec. 5, which is in the following 
„ "• terms : " Land vested in any board under the Parks and Reserves 

PARK LTD. Act, 1895, or in trustees for agricultural or horticultural show pur-
wiiiHms J Poses> or zoological or acclimatization gardens or purposes, or for 

pubhc resort and recreation." 
The Parks and Reserves Act 1895, sec. 2, defines " board " to mean 

" a board of parks and reserves appointed under this Act," and 

" parks and reserves " to mean " parks and reserves vested in Her 

Majesty." Sec. 3 provides that (sub-sec. 1), for the purpose of con­

trolling and managing parks and reserves, the Governor shall appoint 

persons to form boards of parks and reserves, and may from time 

to time cancel and revoke such appointments and may appoint 

each of such boards to control and manage such of the parks and 

reserves as he may from time to time think fit; (sub-sec. 3) a 

board m a y sue and be sued and all legal proceedings may be taken 

by and against a board in the name of the president of the board. 

Sec. 4 provides that it shall be the duty of a board to control and 

manage all parks and reserves committed to it. The Act confers on 

a board various express powers of control and management, all of 

which are exercisable by the board itself or by a committee thereof. 

The Act does not authorize a board to grant a lease. • 
The use and disposal of Crown lands in Western Australia is 

regulated by the Land Act 1933-1937. Part III. thereof deals with 

reserves. Sec. 29 authorizes the Governor to dispose of Crown land 

for the objects and purposes therein mentioned. Such objects and 

purposes include public gardens and the endowment of road boards 

within the State. Sec. 33 is in the following terms :—" The Governor 

may by Order in Council published in the Gazette—(a) direct that 

any reserve shall vest in and be held by any municipality, road board, 

body corporate, or persons to be named in the order, in trust for the 

like or any other public purposes, to be specified in such order; or 

(o) may lease the reserve in the form in the Fourth Schedule, or 

grant the fee simple, to secure the use thereof for the purposes for 

which such reserve was made. In either case a power to sublet 

the reserve or any portion thereof m a y be conferred." 
In 1938 one of the boards appointed under the Parks and Reserves 

Act, consisting of L. E. Shapcott and G. L. Needham, was known as 

the State Gardens Board. By Order in Council made on 9th March 
1938 this board was appointed under that Act to manage and control 

the reserve No. 21824 for the purpose of recreation and parking 
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area By an Onh-r in Council dated i:;th July 1938, gazetted on H ' "h A 

22nd July 1938, made under the provisions of see. :>,:, of the Land 
At tin reserve was vested in the State Gardens Board to be held 
i, trust lor recreation and parking area with power to tie. ho,ml to i OBPORATIOH 
lease, subject to the approval of the Governor, the whole or any (nY'STX| 
part thereoi for anv term not exceeding fifteen yean from the date PABK LTD. 

Ol the older. w j m. 

(in 6th September 1938 the hoard leased portion ol the reserve 
to the company, and it has occupied this portion since I-4 November 
1938 and has used parts thereof Eor the purpose of recreation, a 
parking area and an automobile service station respectively. All 
these parts have always heen used hv the companv for the pUTpOSe 

nl private gain, 

1'nder sec. 33 of the Fund Act no power exists to \i -t I.nn! in any 

board excepl a road hoard. The State Gardens Board is nut a road 
hoard. Land can. however, he vested in persons to I,.. n niud in 

the order in trust for the purposes mentioned in sec. 29 "i .mv uther 

public purpose to In- specified in fin- order. No Buch persons were 
mentioned mnuiniilnu in tin- order of the I:'. 111 July. It IB not 

necessary to decide t In- point finally for the purpose of this judgment, 
hut it. is possible that the State Gardens Board can I... regarded as 
a collective name designating tin- individuals of which it consisted 
mi thai date (Sec '/'(///' Vale RaUway \. Amalgamated Society if 
Railway Servants (I): Bombay-Burmah Trading Corporation v. 
Ihrulij, Cursclj, Slinijf ('_'); /// n .kidnll; .Imlrcll v. I); 

l,i re Land Credit Co. of Inland (Weikersheim's Cat ami 
that the oidei was effective to vest the reserve in MeSSTS Shapcott 

and Needham as individuals on the trusts and with tin- power to 

lease tin rem mentioned. The reserve would then he land Vested 

in trusties lot pubhc resort and recreation and would he exempt 

from rates under sub-sec. 5. The exercise of the power to leaf 
would not make the land ratable, as the provisos to sec. .".so vvith 
respect to leases do not apply to land iiu hided in suh see. 5. 

If the order of 13th July was invalid leeause no person-, were 

specific.illv named therein, the preceding order ol 24th .March would 

also have heen invalid and the reserve would have remained in the 

(Vown. hut suhject to the control ami management of the State 

Gardens board in accordance with the order of the 9th March. The 

purported lease to the company would be void, and the company 

would he a trespasser (Roach v. Bickle (">) : Maritime F'-c/ric Co. 

I (1901) \i . pp, 139, in' (4) (1873)8Ch. App. 831,atpp. 837, 
(2) (limai LC, 213. 838. 
(3) (l890)44Ch. D.590; (1891) (5) (1915) 20 C.L.R. 663. 

Ac 304, 
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H. C. OF A. lid. v. General Dairies Ltd. (1) ). But the land would nevertheless 

]^^ be exempt from rates under sub-sec. 5. 

PERTH ^he w o r d " v e s t" is a word of elastic import, and a declaration 
CORPORATION that lands are vested in a public body for pubhc purposes may 

" pass only such powers of control and management and such pro­

prietary interest as m a y be necessary to enable that body to discharge 

its public functions effectively " : See Attorney-General for Quebec 
v. Attorney-General for Canada (2) ; Bradford v. Mayor &c. of East­

bourne (3) ; Municipal Council of Sydney v. Young (4). 

The fact that the Parks and Reserves Act gives to a board the power 

to control and manage parks and reserves which are to remain 

vested in the Crown shows that the word " vest " in sub-sec. 5 is 

used in this wide sense because the legislature must have intended 

that such parks and reserves should be exempt from rates, and the 

express reference to such boards appears to indicate that this 

exemption was meant to flow from this sub-section. 

It foUows that, whether the Order of 13th July was effective and 

the lease was authorized or it was ineffective and the lease was 
unauthorized, the result is the same. O n either view the case is 

governed by the decision of this court in Municipality of South Perth 

v. Hackett (5) to which we were referred. The rating statute there 
in question, the Municipal Institutions Act 1900, exempted, inter 

alia, land belonging to public bodies created by statute. It was 
held that the trustees under the Zoological Gardens Act 1899 (W.A.) 

were such a body and that land which had been granted to and 

belonged to them did not become ratable because they allowed it 

to be used as a private tennis club, whether this use was authorized 

by the terms of their trust or not. 

The appeal should be dismissed. 

Appeal dismissed with casts. 

Solicitors for the appellants, Northmore, Hale, Davy & Leake, 

Perth, by Hedderwick, Fookes & Alston. 

Solicitor for the respondent Shapcott, Dunphy, Crown Solicitor for 

Western Austraha. 

0. J. G. 
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(3) (1896) 2 Q.B. 205, at p. 211. 
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