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[HIGH COURT OF AUSTRALIA.] 

S P A E R E APPELLANT ; 

AND 

T H E K I N G RESPONDENT. 

ON A P P E A L FROM T H E S U P R E M E COURT OF T H E 
AUSTRALIAN CAPITAL T E R R I T O R Y . 

Criminal Law—Unlaxvful carnal knowledge—Defence—Reasonable came to believe 
girl over the age of sixteen years—Proof " to the court or jury "—Jury—Agree-
ment as to carnal knowledge—Disagreement re belief as to girVs age—Accmed 
found guilty by direction of judge—Crimes Act 1900 {N.S.W.) {No. 40 of 1900), 
sec. 11—Crimes {Girls' Protection) Act 1910 (A^.^.Tf.) {No. 2 of 1910), sec. 2 — 
Seat of Gcrvernment Acceptance Act 1909-1938 {No. 23 of 1909—iVo. 12 of 1938), 
sec. 6—Seat of Government {Administration) Act 1910-1940 {No. 25 of 1910— 
No. 14 of 1940), sec5. 3, 4. 

Australian Capital Territory—Supreme Court—Appeal to High Court in criminal 
mutter—Power of High Court to order new trial—Seat of Government Supreme 
Court Act 1933-1935 {No. 34 of 1 9 3 3 — 2 7 of 1935), sec. 62—Judiciary Act 
1903-1940 {No. 6 of 1 9 0 3 — 5 0 of 1940), sec. 36. 

Sec. 71 of the Crimes Act 1900 (N.S.W.) as amended by sec. 2 of the Crimes 
{Girls' Protection) Act 1910 (both of which Acts are in force in the Australian 
Capital Territory) provides that whosoever unlawfully and carnally knows 
any girl of or above the age of ten years, and under the age of sixteen years, 
shall be liable to penal servitude for ten years, with a proviso that it is a suffi-
cient defence to any charge under this section where the girl in question was 
over the age of fourteen years if it shall be made to appear to the court or 
jury before whom the charge is brought that the person so charged had reason-
able cause to believe that she was of or above the ago of sixteen years. 

Held that whether the person charged had reasonable cause to believe that 
the girl was of or above the age of sixteen years is a question for the jury. 
If the jury (while agreeing that the person charged carnally knew the girl) 
are unable to agree on tliis question no verdict can be given; a direction that 
as the person charged has not made out his defence ho must bo found guilty 
is erroneous. 
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H. C. OK A. Upon an appeal under sec. 52 of the Seat of Oovernment Supreme Court Act 
1942. 1933-1935 by a })crson eonvicted on indictment before the Supreme Court of 

the Australian Cai)ital Territory the High Court has power to order a new trial. 
S r A K K K 

V, 

TNII KIN(I. APPKAL from tlie Siipreriie Court of tlie Australian Capital Territory. 
The laws of New Soutli Wales which are in force in the Australian 

Capital Territory by virtue of sec. 6 of the Seat of Government Act 
1909 and sec. 4 of the Seat of Government Administration Act 1909-
1933 include sec. 71 of the Crimes Act 1900. By that section, as 
amended by sec. 2 of the Crimes {Girls' Protection) Act 1910, it is 
an offence punisliable by penal servitude for ten years unlawfully 
and carnally to know any girl of or above the age of ten years and 
imder the age of sixteen years : provided that it is a sufficient 
defence to any charge wliich renders any person liable to be found 
guilty of this offence where the girl in question was over the age of 
fourteen years if it shall be made to appear to the court or jury 
before whom the charge is brought that the person so charged had 
reasonable cause to believe that she was of or above the age of sixteen 
years. 

Patrick Holger Sparre was tried at Canberra before the Judge of 
the Supreme Court of the Australian Capital Territory and a jury 
upon an indictment charging that at Canberra he did unlawfully 
and carnally know a named girl then above the age of ten years 
and under the age of sixteen years, to wit of the age of fourteen 
years. 

The Judge put the following questions to the jury :—(a) Did the 
accused carnally know the girl then above the age of ten years, and 
under the age of sixteen years, to wit of the age of fourteen years ? 
(b) Did the accused at the time of thé commission of the alleged 
ofïence have reasonable cause to beheve that the said girl was of or 
above the age of sixteen years ? (c) Did the accused, at the time of 
the commission of the alleged ofïence, in fact believe that the girl 
was of, or above the age of sixteen years ? 

The jury answered the first question in the affirmative, but they 
did not agree upon any answer to the second or third question. 
They did not give a general verdict. 

The Judge told the jury that he had purposely left out of the first 
question the word " unlawful " in order to obtain a special finding 
whether carnal knowledge took place or not, and upon the affirmative 
answer being given the right view was that the carnal knowledge 
was unlawful. His Honour then directed them that " as a matter 
of law they must find " that Sparre did unlawfully and carnally 
know the girl and asked them to make that finding. The jury 
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retired to consider this direction and after returning to the Court 
said they had agreed that Sparre did imlawfally and carnally know 
the girl. His Honour said : " O f course I take the responsibility of 
that direction and now the question arises whether I should direct 
the jury to return a verdict of guilty." Again the jury made known 
that they could not agree about the answer to the second and third 
questions. His Honour then addressed the jury using these words : 
—" That being so, I must find as a fact that the accused has not 
estabhshed his defence. In these circumstances it becomes my duty 
to direct you that you must find him guilty. Tlie position is that, 
if I am wrong in my judgment, the Court of Appeal wiU remedy the 
matter and, if I am right, no injustice will be done. Therefore I 
direct that a finding be entered that the accused is found guilty of 
the ofíence charged." The foreman of the jury then said : " A t 
your Honour's direction we find the accused guilty." Sparre was 
subsequently sentenced to imprisonment for seven years mth hard 
labour. 

Sparre appealed to the High Court. 

Jenkyn, for the appellant. The trial Judge was in error in directing 
the jury to convict the accused. Upon a criminal trial the judge 
has no power in any circumstances to direct a verdict of guilty 
{Thomas v. The King (1) ; R. v. Farnhorough (2) ). In all criminal 
trials the verdict of the jury must be unanimous {Neivell v. The 
King (3) ; Ford v. Blurton (4) ; R. v. Armstrong (5) ). Should the 
jury disagree there can be neither a verdict of guilty nor one of 
not guilty. The trial is abortive and the case must be retried. 
Tlie foregoing propositions are not affected by the proviso to sec. 2 
of the Crimes {Girls' Protection) Act 1910—see also sec. 77 of the 
Crimes Act 1900, as amended. The proper construction of that 
proviso is that the word " court " refers to the magistrate or justices 
before whom the accused is brought with a view to his committal 
for trial, and the " jury " when he is put upon his trial: See R. v. 
Forde ( 6 ) . 

Badham, for the respondent. The section under which the accused 
was charged was taken from and is the same as sec. 5 of the 
Imperial CrimÍ7ial Law Amendment Act 1885. That section was 
amended by the Act of 1922, and this was again amended by 
the Act of 1928, the effect of these amendments being to make 
clear what was very doubtful in the Act of 1885. The fact 

H. C. OF A. 
1942. 

SPARKE 
V. 

T H E KING. 

(1) (1937^ 59 C.L.R. 279, at p. 293. 
(2) (1895) 2 Q.B. 484. 
(3) (193Ü) 55 C.L.R. 707, at p. 713. 

(4) (1922) 38 T.L.R. 801, at p. 805. 
(5) (1922) 2 K.B. 555, at p. 5(38. 
(Ü) (1923) 2 K.B. 400, at p. 403. 



152 HIGH COURT [1942. 

H. C. OF A. tlie Imperial legislature substantially altered the relevant 
section indicates that there were doubts as to its meaning, more 

SiuKKE particularly as the substantive defence available in cases of this 
V. kind was not deleted. It is submitted therefore that the words 

THK^NO. ^̂ ^̂ ^ ordinary meaning and, being a criminal matter, 
should not be strained against the accused. There is no decision 
directly on the point, but in R. v. Forde (1) it was suggested, though 
not definitely decided, that the word " court" in the proviso must 
mean the magistrate's court. It is submitted that this cannot be 
so, because the court referred to is that " before whom the charge 
shall be brought," and this must mean for the purpose of the trial. 
The magistrate's court has no jurisdiction to try this offence, so that 
it is sufficient if the defence is made out to the satisfaction of either 
the court or jury. Therefore the converse must be the case, that is, 
if the defence is not made out to the satisfaction of court or jury 
the accused should be convicted. This is supported by the definition 
of " court " in the Crimes Act. In this case the Court held that the 
accused had not estabhshed the defence set up, which is the statutory 
defence allowed to an accused ; therefore he was rightly convicted. 

Cur. adv. vult. 

Aug. 28. The foUowing written judgments were dehvered :— 
STARKE J . The appellant was charged upon information in the 

name of the Minister for the time being acting for, and on behalf of, 
the Attorney-General of the Commonwealth, before the Supreme 
Court of the Australian Capital Territory, with unlawfully and 
carnally knowing a girl above the age of ten years and under the 
age of sixteen years, to wit of the age of fourteen years. 

The charge was based upon sec. 71 of the Crimes Act 1900 of New 
South Wales as amended by the Crimes {Girls' Protection) Act 1910 
of New South Wales, which have efiect as a law of the Territory by 
force of the provisions of the Seat of Government Acceptance Act 
1909, sees. 2, 6, and the Seat of Government {Administration) Act 
1910-1931, sees. 3 and 4. These provisions enact as a law of the 
Territory that whosoever unlawfully and carnally knows a girl of 
or above the age of ten years and under the age of sixteen years 
shall be liable to penal servitude for ten years. Provided that it is 
a sufficient defence to any charge which renders a person liable to 
be found guilty of this offence where the girl in question was over 
the age of fourteen years if it shall be made to appear to the court 
or jury before whom the charge is brought that the person so charged 

(1) (1923) 2 K.B. 400. 
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had reasonable cause to believe tliat she was of or above tlie age of 
sixteen years. The charge was tried before the Judge of the Supreme 
Court of the Territory with a jury which was unable to agree upon 
a verdict. 

The learned Judge then put the following questions to the jury :— 
1. Did the accused carnally know (the) girl then above the age of 
ten years, and under the age of sixteen years, to wit of the age of 
fourteen years ? 2. Did the accused, at the time of the commission 
of the alleged ofience, have reasonable cause to believe that the said 
(girl) was of or above the age of sixteen years ? 3. Did the accused, 
at the time of the commission of the alleged offence, in fact beUeve 
that (the girl) was of, or above the age of sixteen years ?—See R. v. 
Banks (1) ; R. v. Harrison (2). 

The jury answered the first question in the affirmative, but were 
unable to agree upon the second and third questions, whereupon 
the learned Judge directed them that they must find the accused 
guilty because he had not established his defence. The jury acting 
upon this direction found the accused guilty and he was subsequently 
sentenced to imprisonment for seven years with hard labour. 

An appeal has been brought to this Court pursuant to the pro-
visions of the Seat of Government Supreme Court Act 1933-1935, sec. 
52 ; Acts Interpretation Act 1901-1932, sec. 27. 

There is no doubt that the burden is upon the accused of proving 
that he had within the meaning of the proviso already mentioned 
reasonable cause to beheve that the girl was of or above the age 
of sixteen years. Normally in criminal proceedings it is for the 
jury to determine all questions of fact, subject of course to the 
direction of the court whether in point of law there is any evidence 
of any particular fact fit for their consideration. The Act in the 
present case makes the fact mentioned in the section a sufficient 
defence if it shall appear to the court or jury. 

According to the decision of R. v. Forde (3) the court is not 
empowered to determine whether the accused had reasonable grounds 
for believing that the girl was of or above the age of sixteen years. 
The words " the court," it was said, have always been construed 
to apply respectively to the court, that is to say, the magistrates 
or justices before whom the accused is brought with a view to his 
committal for trial, and the jury when he is put upon his trial. 

In i^. V . George (4) the Supreme Court of New Zealand held that the 
words of the section gave the accused a double chance of acquittal, 

H. C. OF A. 
1942. 

S P A R R E 
V. 

T H E K I N G . 

Starke J. 

(1) (1916) 2 K.B. 621. 
(2) (1938) 26 Cr. App, R. 

(1938) 3 All E.R. 134. 
166 

(3) (1923) 2 K.B., at pp. 402,403. 
(4) (1890) 9 N.Z.KR. 541. 
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H. C. OF A. op̂  ill other words, that he established liis defence if it appeared to 

the court that lie liad reasonable cause to believe that the girl was 
,, of or above the â ê of sixteen years notwithstanding the verdict of 

the jury, and, it follows, notwithstanding the disagreement of the 
T H I ^ N G . rp'ĵ ^ reasoning of R. v. Forde (1) is not very convincing, 

Starke J. though I am unable to adopt the construction of the section under 
consideration in the present case suggested by the decision of the 
Su])renie Court of New Zealand. 

The proviso to sec. 71 does not give an extraordinary and special 
jurisdiction to the court, but provides for the possible case of some 
court having or being thereafter given jurisdiction to try and deter-
mine the charge without a jury. But if the charge be tried before 
a jury then it is for the constitutional tribunal—the jury—to deter-
mine whether the accused had reasonable cause to believe that the 
girl was of or above the age of sixteen years. 

The question is one of fact for the jury, subject to the direction 
of the court whether there is any evidence of it fit for their considera-
tion. But if the jury cannot agree upon that question or issue of 
fact then it is not determined either in favour of or against the 
accused. The question whether the accused had reasonable cause 
to believe that the girl was of or above the age of sixteen years is 
still open and undetermined. 

I t follows that the learned Judge was in error in du-ectmg the 
jury that they must find the accused guilty because he had not 
estabhshed the fact necessary to constitute a defence under the 
provisions of the Act already mentioned, despite the fact that the 
jury disagreed and really because they were unable to determme 
whether the accused had or had not reasonable cause to believe that 
the girl was of or above the age of sixteen years. 

The conviction of the accused must be quashed, and all that remams 
for consideration is whether this Court can grant a new trial. The 
Seat of Government Supreme Court Act 1933-1935, sec. 52, enables 
this Court to hear and determine the appeal. The Judix^mry Act 
1903-1940 provides that the High Court in the exercise of its appellate 
jurisdiction shall have power to grant a new trial in any cause m 
which there has been a trial wliether with or without a jury. Cause 
includes criminal proceedings : See Act, sees. 36 and 2. The appel-
late jurisdiction of this Court includes an appeal under sec. 52 ot 
the Seat of Government Súfreme Court Act 1933-1935, as it clearly 
did under sec. 34A, inserted in the Judiciary Act by the amending 
Act No. 9 of 1927, sec. 5, but repealed by the Seat of Government 

(1) (1923) 2 K . B . 400 . 
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Supreme Court Act 1933, sec. 4 : See R. v. Bernascoiii (1) ; Porter 
V. The Kmg- Ex parte Yee (2). ^^^ 

Tlie result is that tlie appeal should be allowed, the verdict set SPABRB 
aside, the conviction quashed and a new trial of the accused had v. 
before the Supreme Court of the Australian Capital Territory at 
such time and place as it may appoint upon the information already J. 
filed in that Court. The accused is remanded to his present custody 
with liberty to apply to the said Supreme Court for bail pending 
his retrial. 

MCTIERNAN J . The laws of New South Wales, which are in force 
in the Australian Capital Territory by virtue of sec. 6 of the Seat of 
Government Acceptance Act 1909 and sec. 4 of the Seat of Government 
{Administration) Act 1910-1933, include sec. 71 of the Crimes Act 
1900 and sec. 2 of the Crimes {Girls' Protection) Act 1910. By sec. 
71 it was an ofíence punishable by penal servitude for ten years, 
unlawfully and carnally to know any girl of or above the age of ten 
years and under the age of fourteen years; by sec. 2 of the latter 
Act the age of sixteen years was substituted for the age of fourteen 
years and a proviso was added which, so far as its terms are now 
material, says that it is a sufficient defence to this charge where the 
girl was over the age of fourteen years, if it should be made to appear 
to the court or jury before whom the charge is brought that the 
person charged had reasonable cause to believe that she was of or 
above the age of sixteen years. The phrase " had reasonable cause 
to believe " means had reasonable cause to believe and did believe 
{R. V. Banks (3) ; R. v. Harrison (4) ). 

The appellant was indicted for this ofíence and tried by a jury 
before his Honour Judge Lukin in the Supreme Court of the Aus-
tralian Capital Territory and he directed the jury to find the appellant 
guilty. The jury acted upon this direction and found the appellant 
guilty. He appeals against the conviction under sec. 52 of the Seat 
of Government Supreme Court Act 1933-1935. 

The indictment on which the appellant was convicted was in 
substance that he did unlawfully and carnally know a girl whose age 
was alleged to be fourteen years. It was not necessary for the 
indictment to negative the defence available to the appellant under 
the proviso to sec. 2 of the Crimes {Girls' Protection) Act 1910 : See 
R. V. James (5) ; R. v. Audley (6). The circumstances in which 
his Honour directed the jury to find the appellant guilty were that, 

(1) (1915) 19 C.L.R. 629. (4) (1938) 3 All E.R. 134. 
(2) (1926) 37 C.L.R. 432, at pp. 440, (5) (1902) 1 K.B. 540, at p. 545. 

446, 449. (6) (1907) 1 K.B. 383, at p. 386. 
(3) (1916) 2 K.B. 621. 
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H. C. OF A. as it appeared tlie jury would not â ^̂ ree upon any verdict, his Honour 
put three (]uestions to them wliicli lie asked them to answer. The 

s ™ k fir^^ (piestion was whether the appellant did carnally know the girl, 
and the second and tliird (]uestions sought special findings on the 
two issues, as explained in li. v. Banks (1), raised by the statutory 

McTicruan J. defence, the appellant having relied on it. The jury answered the 
first question in the aiiirmative, but did not agree upon any answer 
to the second or third question. They did not give a general verdict. 
The matter that agitated the jury was conveyed to his Honour 
by the foreman, who said: " The jury feels that when the young 
lady was dressed in the clothes she wore on the night in question 
she looked older. That caused them to think that possibly an 
ordinary layman might form the same opinion as they have formed 
after seeing her in the other dress." His Honour stressed that 
there was no difierence between the legal and what the jury called 
the " lay point of view " about the question whether the appellant 
had reasonable cause to believe that the girl was of or above the 
age of sixteen years, and invited them to consider whether the 
appellant did advert at all to the question of the girl's age. The 
jury, however, failed to reach any agreement on the second and third 
questions. His Honour told them that he purposely left the word 
" unlawful" out of the first question in order to obtain a special 
finding whether carnal knowledge took place or not, and further 
directed the jury that as they had given an affirmative answer to 
that question the right view to take was that the carnal knowledge 
was unlawful. His Honour then directed them that " as a matter of 
law you must find " (these are the judge's words) that the appellant 
did unlawfully and carnally know the girl and asked them to make 
that finding. The jury retired to consider this direction and after 
returning to court said they had agreed that the appellant did unlaw-
fully and carnally know the girl. His Honour said : " Of course I 
take the responsibility of that direction and now the question arises 
whether I should direct the jury to return a verdict of guilty.' 
Again the jury made it known that they could not agree about the 
answer to the second or third question. His Honour then addressed 
the jury, using these words : " That being so, I must find as a fact 
that the accused has not established his defence. In these circum-
stances it becomes my duty to direct you that you must find him 
guilty The position is that, if I am wong in my judgment, the 
Court of Appeal will remedy the matter and, if I am right, no mjustice 
will be done. Therefore I direct that a finding be entered that the 
accused is found guilty of the ofience charged." The foreman of 

(1) (1916) 2 K.B. 621. 



66 C.L.R.] OF AUSTRALIA. 157 

the jury then said : " A t your Honour's direction we find the accused ^^ A-
guilty." The appellant was remanded for sentence and we have 
been informed that a sentence of seven years' imprisonment was SP^KRE 

afterwards imposed upon him. v. 
The burden of proving the statutory defence under the proviso ^̂ ^̂  ^^^^ 

to sec. 2 of the Crimes (Girls' Protection) Act 1910 rests upon the McTieman j. 
person charged if he relies upon that defence. There could be no 
finding by the jury that it was not made to appear to them that the 
accused did not sustain that defence, unless the jury unanimously 
so found. I t was necessary for the jury to find unanimously either 
that the appellant sustained the defence or did not sustain it before 
they could find any verdict. In the present case the issues raised 
by the second and third questions were not determined by the jury,. 
His Honour was, in my opinion, wrong in ruling that the failure of 
the jury to agree that the accused had established his defence was 
equivalent to a finding of the jury that he had not established his 
defence. The jury could only act unanimously. I t was within the 
province of the jury to find that the accused either had established 
the defence or had not established the defence. In the former event, 
there should be a verdict of not guilty, in the latter a verdict of 
guilty. But a failure to agree whether a defence has been established 
or not does not amount to a finding that the defence has not been 
established. The position, therefore, is that in a criminal trial the 
jury has been unable to reach a decision as to whether a defence has 
been established or not. The result is that no verdict can be given. 

The proviso does in terms leave the question whether the defence 
is substantiated to the judge or the jury. Sec. 4 of the Crimes Act 
1900 provides that " ' Court' and ' Judge ' respectively shall be equally 
taken to mean the Court in which or the Judge before whom the trial 
or proceeding is had in respect of which either word is used." 
Literally the proviso is capable of meaning that if the person charged 
satisfies either the judge or the jury of the matters constituting the 
defence he is entitled to be acquitted. This has been decided in 
New Zealand to be the effect of similar statutory provisions [R. v. 
George (1) ). Another view of the meaning of the word " Court " 
was taken in the case of R. v. Forde (2). I t does not appear how 
a charge under sec. 2 of the Crimes {Girls' Protection) Act 1910 could, 
at the time the Act was passed, be tried otherwise than before a 
judge sitting with a jury. However, the proviso does not make 
the accused liable to be convicted if he has not made it appear to 
the judge that his defence has been sustained. The accused is 
entitled to be acquitted if he has made it appear to the jury that he 

(1) (1890) 9 N.Z.L.R. 541. (2) (1923) 2 K.B., at p. 403. 
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H. c. OF A. sustained tlie defence. But a verdict of guilty cannot be entered 
unless the jury a<j;ree that he has not sustained the defence. 

Spakkk ^f Government Supreme Court Act 1933-1935 
r. provides that a y)erson convicted on indictment before the Suprenie 

T h e KiN(i . Territory may appeal to the Full Court of the High 
iMcTioniaii J. Court and the section further provides tliat such Court shall have 

jurisdiction to hear and determine the appeal. The power of 
Parliament to vest this appellate jurisdiction in the High Court is 
derived from sec. 122 of the Constitution : see R. v. Bernasconi 
(1) ; Porter v. The King (2) ; TucJdar v. The King (3). 

For the reasons which I liave given I think that the learned trial 
Judge was in error in directing the jury to find a verdict of guilty 
and the conviction should be set aside. This Court has power 
under sec. 52 to set aside the conviction. This section does not 
in teriTis give power to the High Court when exercising the appellate 
jurisdiction vested in it by the section to order a new trial. In 
TucMar v. The King (3), where the appeal was from a conviction 
before the Supreme Court of the Northern Territory, the Full Court 
of the High Court did not doubt that it had power under the Northern 
Territory Ordinance No. 12 of 1918 to order a new trial. And in the 
circumstances the Court ordered that the prisoner be discharged. 
That Ordinance, however, provides that the High Court sitting as a 
Full Court may upon an appeal brought under the Ordinance make 
such order as it thinks just. Sec. 52 provides merely that the Full 
High Court may hear and determine the appeal. Sec. 36 of the 
Judiciary Act 1903-1940 provides that the High Court in the exercise 
of its appellate jurisdiction shall have power to grant a new trial in 
any cause in which there has been a trial whether with or without 
a jury. The word " cause " is defined by sec. 2 of this Act to include 
any criminal proceeding. Sec. 36 is not expressed to be limited to 
the jurisdiction of the Court to hear and determine appeals from 
a justice exercising the original jurisdiction of the Court or from a 
State court. In my opinion this Court may, in exercising the 
appellate jurisdiction which sec. 52 of the Seat of Government Supreme 
Court Act 1933-1935 confers on it as the High Court, exercise the 
power conferred on the High Court by sec. 36 of the Judiciary Act. 

I should allow the appeal. The order of the Court should, in my 
opinion, add that the conviction be set aside, a new trial had, and 
that bail be as the Supreme Court of the Territory should think fit 
to order. 

(1) (1915) 19 C.L.R. 629. (2) (1926) 37 C.L.R. 432. (3) (1934) 52 C.L.R. 335. 
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WILLIAMS J . On ISth, 19th and 20th May 1942 the appellant was C. OF A. 
tried at Canberra before the learned Judge of the Supreme Court ¡ ^ ^ 
of the Australian Capital Territory and a jury upon an indictment ,SPERRE 
charging that on 7th March 1942 at Canberra in the Australian _ f. 
Capital Territory he did unlawfully and carnally know a certain girl 
then above the age of ten years and under the age of sixteen years, 
to wit of the age of fourteen years. The charge was laid under sec. 
71 of the Crimes Act 1900 (N.S.W.) as amended by sec. 2 of the 
Crimes {Girls' Protection) Act 1910 (N.S.W.), both of which Acts 
are in force in the Territory by virtue of sec. 6 of the Seat of 
Government Acceptance Act 1909 and sec. 4 of the Seat of Government 
{Administration) Act 1910. Sec. 71 of the Crimes Act as amended 
provides that whosoever unlawfully and carnally knows any girl of 
or above the age of ten years, and under the age of sixteen years, 
shall be liable to penal servitude for ten years. The Crimes {Girls' 
Protection) Act, sec. 2, contains a proviso that it shall be a sufficient 
defence to this charge if it is made to appear to the court or jury 
before whom the charge is brought that the person so charged had 
at the time of the offence reasonable cause to believe that she was 
of or above the age of sixteen years. " Reasonable cause to believe " 
includes believing in fact that she was of or above the age of sixteen 
years {B. v. Harrison (1) ). 

The learned trial Judge left three questions to the jury, viz. :— 
(1) Did the appellant on 7th March 1942 at Canberra in the Aus-
tralian Capital Territory carnally know the girl she being then above 
the age of ten years, and under the age of sixteen years, to wit of 
the age of fourteen years ? (2) Did the appellant, at the time of 
the commission of the alleged offence, have reasonable cause to 
believe that the girl was of, or above the age of sixteen years ? 
(3) Did the appellant, at the time of the commission of the alleged 
offence, in fact believe that she was of or above the age of sixteen years ? 

The jury agreed to answer the first question in the affirmative 
but disagreed upon the answers to the second and third questions. 
Upon this answer and disagreement his Honour formed the opinion 
that an offence had been proved to have been committed under sec. 
71 of the Crimes Act (as amended) and that the appellant had failed 
to prove his defence under the proviso to sec. 2 of the Crimes {Girls' 
Protection) Act. He therefore directed the jury to find the appellant 
guilty, which the jury did, as the foreman expressly stated, at his 
Honour's direction. Subsequently his Honour sentenced the appel-
lant to seven years' imprisonment with hard labour and he is now 
in gaol serving his sentence. 

(1) (1938) 3 ALLE.R. L34. 
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In my opinion tlie appellant was wrongly convicted. I t was for ^ 
the jury to say wlietlier the accused at the time had reasonable 
cause to believe and did in fact believe the girl was of or above the 
age of sixteen years. The onus lay on the appellant to establish 
these facts, but the failure of the jury to agree whether he had done 
so or not does not mean that the appellant failed on this issue. 
Otherwise, whenever the jury disagreed, the party on whom the 
onus lay would lose the case. This would generally be the plaintiff 
in a civil case or the Crown in a criminal case. Where the jury 
disagree on an issue of fact which must be determined in order to 
dispose of the proceedings, the trial fails because the tribunal of 
fact has been unable to fulfil its function. But, whenever a new trial 
can be granted, a fresh jury can be empanelled to try the facts again. 

Mr. Badham, who appeared for the Crown, attempted to support 
the verdict on the ground that sec. 2 of the Crimes {Girls' Protection) 
Act 1910 would be complied with if the court or jury before whom 
the charge is brought is satisfied that the defence has been established 
or failed. But the reference to the court or jury can only be intended 
to cover the possible case of a trial takmg place before a judge 
sitting without a jury as well as that of a trial by a judge sitting with 
a jury. In the latter case the issue must be left to the jury as the 
tribunal of fact {R. v. Forde (1) ). Otherwise the judge might come 
to the one and the jury to the other conclusion, which would create 
an impossible position. 

This appeal was brought under the provisions of sec. 52 of the 
Seat of Government Swpreme Court Act 1933-1935. On such an appeal 
this Court has, in my opinion, power to order a new trial under 
sec. 36 of the Judiciary Act 1903-1940. 

The appeal should be allowed. 

1. Affeal allowed. 2. Verdict set aside and conviction 
quashed. 3. Direct new trial of the prisoner before the 
Súfreme Court of the Australian Capital Territory on 
the information already filed in that Court at such time 
and place as it appoints. 4. Remand prisoner to his 
present custody with liberty for him to apply to the said 
Supreme Court or the Judge thereof for bail pendwig his 
retrial. 

Solicitor for the appellant, John L. Maguire, Queanbeyan, by 
Haddocks, Cohen & Maguire. 

Solicitor for the respondent, H. F. E. Whitlam, Crown SoHcitor 
for the Commonwealth. 

J . B. 
(1) (1923) 2 K.B. 400. 


