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[HIGH COURT OF AUSTRALIA.] 

P I D O T O A N D O T H E R S APPLICANTS; 

AND 

T H E S T A T E OF V I C T O R I A . . . . RESPONDENT. 

Constitutional Law—Defence-—National security—Regulations—Validity—Industrial H. C. OF A. 
;peace\—Jurisdiction of Commonwealth Court of Conciliation and Arbitration— 1943. 
" Industrial dispute "—State public servants—Additional payment in respect of 
work done on State holidays—Severability—The Constitution (63 & 64 Vict. MELBOURNE, 
c. 12), ss. 51 (vi.), (HOT.), 106, 107—National Security Act 1939-1940 {No. 15 0 c t - 6 ' 8 -
of 1939—No. 44 of 1940), s. 5 (1)—Acts Interpretation Act 1901-1941 (No. 2 SYDNEY, 
of 1901—No. 7 of 1941), s. 46 (b)—National Security (Industrial Peace) Régula- Bec. 2. 
lions (S.R. 1940 No. 190—1943 No. 156), regs. 3-5, 11—National Security 

Latham C J (Supplementary) Regulations, regs. 19*, 29f, 29AJ, 44§. RICH Starke,' 
McTiernan and 

Held, by Latham C. J., Rich, McTiernan and Williams J J. :—• Williams J J. 
(1) that the terms of s. 51 (xxxv.) of the Constitution should not be construed 

as imposing limitations upon the defence power of the Commonwealth Parlia-
ment ; 

(2) that the exercise of control in relation to all industrial disputes and 
industrial unrest in war-time is within the defence power ; 

(3) that the limitation in war-time of the number of holidays to be enjoyed 
by persons engaged in industry is within the defence power ; and 

(4) that such limitation may validly extend to State employees engaged in 
industry. 

Regs. 3, 4, 5 and 11 of the National Security (Industrial Peace) Regulations 
are valid. 

So held by Latham C.J., Rich and Williams JJ., and by McTiernan J. as 
to regs. 3, 4, 5 (a) and 11, Starke J. expressing the opinion that regs. 4, 5 and 
11 are invalid. 

Reg. 19 of the National Security (Supplementary) Regulations validly applies 
to industries conducted by a State, and reg. 29A validly gives the right in 

* S.R. 1941 Nos. 297, 314. (Repealed § S.R. 1942 Nos. 125, 157. (Re-
by S.R. 1943 No. 88, reg. 31). pealed by S.R. 1942 No. 242, 

t S.R". 1942 Nos. 242, 282,407, 422. reg. 2.) 
% S.R. 1942 No. 282. 
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respect of additional payment therein defined to employees in such an industry 
" who worked on any day which, under regulation 19 . . . was not 
observed as a . . , holiday." 

So held by Latham C.J., Rich, McTiernan and Williams J J. {Starke J . 
dissenting). 

Held, also :—• 
(i) By Latham C.J., Rich, McTiernan and Williams J J . , that sub-regs. I-S 

and 7 of reg. 29 of the National Security {Supplementary) Regulations are valid 
in their application to employees of a State. By Starke J., that those regula-
tions are invalid in so far as they purport to bind the States as such to make 
the payment prescribed. 

(ii) By Latham C.J., Rich, Starke and Williams JJ . , that regs. 29 (8)-(10) 
and 44 of the National Security {Supplementary) Regulations, and also reg. 29A 
in so far as it operates to confer rights by relation to reg. 44, are invalid in so 
far as they purport to apply to State employees. Section 46 (6) of the Acts 
Interpretation Act 1901-1941 cannot be apphed so as to save the operation of 
these provisions in respect of State employees engaged in any limited class of 
work. By McTiernan J., that those regulations are valid in their appUcation to 
State employees to the extent to which they apply to such employees engaged 
in industry. 

The operation of s. 46 (6) of the Acts Interpretation Act 1901-1941, and the 
construction and operation of enactments in part within, and in part without, 
power, considered. 

R. V. Commonwealth Court of Conciliation and Arbitration ; Ex parte Victoria ; 
Victoria v. The Commonwealth, (1942) 66 C.L.R. 488, and Amalgamated Society 
of Engineers v. Adelaide Steamship Co. Ltd., (1920) 28 C.L.R. 129, discussed. 

CASE ST A T E D under s. 31 (2) of the Commonwealth Conciliation and 
Arbitration Act 1904-1934. 

On applications by W. L. Pidoto and others (hereinafter called 
the applicants) to the Commonwealth Court of Conciliation and 
Arbitration under National Security Regulations mentioned here-
under, Judge Kelly stated for the High Court a case which was 
substantially as follows :— 

1.-4. [These paragraphs recited regs. 3-5 and 11 of the National 
Security {Industrial Peace) Regulations.] 

5.-8. [These paragraphs recited regs. 19 (1), (7), 29 (l)-(3), (7)-(10), 
29A (1) and 44 (1)-(2A), (3), (4), of the National Security [Supple-
mentary) Regulations, and it was pointed out that reg. 44 was repealed 
by Statutory Rules 1942 No. 242 notified in the Commonwealth 
Gazette on 28th May 1942.] 

9. The apphcants were at all material times and still are employed 
by the State of Victoria in the Public Works Department of the 
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State and are permanent members of the public service of the 
State and are appointed under and employed by the State subject 
to the provisions of the Public Service Acts (Vict.). PIDOTO 

10. Each of the applicants is paid an annual salary in respect of 
his said employment. 

11.-14. [These paragraphs stated in respect of each of the applicants 
that he had worked " in his said employment " on some one or more 
days, specified in respect of each applicant, among the following : 
27th December 1941, 16th March, 6th and 7th April, 24th September 
and 3rd November 1942.] 

15. The work performed by each of the applicants in his said 
employment on such of the said days on which he worked consisted 
of loading explosives at the Explosives Depot of the said Department 
at Truganiaa in the State of Victoria onto lighters, proceeding with 
such lighters to ships standing in Port Phillip Bay, removing such 
explosives from such lighters to such ships, returning on such lighters 
to the said Explosives Depot and from time to time performing 
maintenance work on or in connection with such lighters for the pur-
poses of the transportation of such explosives from the Explosives 
Depot to such ships as aforesaid. 

16. All the days mentioned, except 3rd November 1942, were 
public holidays or holidays within the meaning of the National 
Security (Supplementary) Regulations above recited. 

17. The work of transportation of explosives from the Explosives 
Depot to ships standiag in Port Phillip Bay has been carried on for 
many years and was carried on prior to the outbreak of the present 
war. 

18. Prior to the outbreak of the present war the explosives so 
transported were used mainly for purposes other than the manufac-
ture of munitions of war ; but some of such explosives were used 
in the manufacture of munitions of war and some of such explosives 
were used in the manufacture of ammunition destined either for 
naval and military or for private use. 

19. Since the outbreak of war the Commonwealth Government has 
handled almost all of its own supplies of explosives and the explosives 
handled at the said Explosives Depot and loaded, transported and 
unloaded by the applicants have been nearly all destined for the 
following purposes, being purposes other than the manufacture of 
actual munitions of war such as shells, bombs, torpedoes, mines, 
small arms ammunition and pyrotechnics :—(a) the construction of 
works for the manufacture, distribution or establishment of munitions 
of war or fortifications for use by the naval and military forces, such 
as the quarrying of stone, the excavation of foundations for, or the 
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demolition to clear sites for the foundations of, buildings and other 
structures, such as factories, wharves, bridges, aerodromes, roads, 

PiboTo emplacements, bombproof shelters and the like ; (6) the mining 
of coal for the provision of heat and power used in the manufacture 
of munitions of war or their transportation by land or sea or in the 
construction of factories and works for their manufacture or use ; 
(c) the demolition of buildings or other obstructions whose demolition 
may be required for defensive purposes ; (d) the mining of coal for 
the provision of heat and power in the manufacture or preservation 
or distribution of food and clothing for the needs of that portion of 
the population engaged either in the armed forces or in the manufac-
ture or construction of munitions of war or defensive works or 
factories or other structures connected therewith; (e) the mining of 
coal and the quarrying of stone or other materials for the provision 
of heat or power in the manufacture, preservation or distribution of 
food and clothing and for the provision of transport, transit and 
shelter for that portion of the population which, though not engaged 
in the armed forces or in the manufacture or construction of munitions 
of war or defensive works or factories or other structures connected 
therewith, is, in order to liberate men and women for work directly 
connected with the prosecution of the war (for example, in the 
armed forces or in the manufacture of munitions of war) called upon 
to undertake or to continue to fulfil, or is voluntarily undertaking 
or continuing to fulfil, the work of manufacturing or distributing 
goods or ai!ording services in accordance with the essential needs 
of the civilian population ; (/) purposes other than those mentioned 
above. The explosives handled at the Explosives Depot destined 
for use in the manufacture of actual munitions of war as above 
described have represented a very small proportion of the total of 
explosives so handled. During the whole of the period of eleven 
months covering the days in question on only two occasions were 
explosives, which I am able to find were used in the manufacture 
of actual munitions of war as above described, handled by any of 
the applicants, viz., on 24th September 1942 (see par. 20 of this case) 
and on 23rd July 1942 (not being one of the days in question) on 
which day a number of cases of torpedo parts were handled. 

20. (1) (a) I t is not possible upon the evidence to find for what 
particular purpose or purposes the explosives handled by the 
applicants employed on 6th April 1942, 7th April 1942 or 3rd 
November 1942 were destined to be used, [b) The explosives 
handled by the applicants employed on 16th March 1942 were con-
signed by Nobel (Australasia) Pty. Ltd. to its agencies in New 
Zealand, but it is not possible upon the evidence to find for what 
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particular purpose or purposes they were destined to be used. (2) H. C. OF A. 
On 24tli September 1942 the applicants employed were engaged 
from 7.45 a.m. to 12 noon on maintenance of the lighters and from pmoTo 
12.30 p.m. to midnight in loading explosives (picrites) on behalf of v. 
the Department of Munitions. (3) On 27th December 1941 the ^ i ^ i a . 
applicants employed were engaged exclusively in the work of main-
tenance of the lighters used in the transport of explosives ; and on 
25th April 1942 certain of the applicants were engaged exclusively 
in warding duties on lighters lying at anchorage and loaded with 
explosives, but it is not possible upon the evidence to find for what 
particular purpose or purposes the said explosives were destined to 
be used. (4) The handling of explosives and the maintenance of 
lighters on the days above mentioned were performed in the course 
of the duties of the applicants in their employment as aforesaid and 
so enabled them to be employed without the necessity of working 
for longer than they actually worked on other days than those 
mentioned at handling other explosives and at the maintenance of 
hghters for the purpose of transporting other explosives destined 
for one or other of the purposes set out in par. 19. 

21. I am satisfied that the applicants were upon such of the said 
days as they worked as stated above employed by a State Depart-
ment, within the meaning of the said National Security (Supplemen-
tary) Regulations. 

22. I am satisfied that the said Explosives Depot and the area 
traversed by the said lighters for the purpose of transporting the 
explosives to the ships is each a place at which the said Department 
carries out part of its functions and the place of employment of 
the applicants. 

23. None of the applicants is entitled under any law or industrial 
award, order, determination or agreement to additional payment in 
respect of his having been engaged on work or having worked on 
any of the days mentioned in pars. 11, 12, 13 and 14. 

24. Save as hereinafter stated, none of the applicants has received 
any additional payment in respect of his having been so engaged or 
having so worked on any of the said days. On any of such days on 
which overtime was worked an allowance therefor was made either 
by way of additional leave equivalent to the overtime so worked or 
by way of overtime payment. In respect of 16th March 1942 an 
extra day's pay to the applicants who worked on that day lias been 
paid by the State and in respect of work performed on 6th and 7th 
April 1942 two days' leave to be taken at the convenience of the said 
Department has been granted to the applicants who worked on the 
said days. The payments and the leave referred to in this paragraph 
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were made and granted since the making of the applications referred 
to in subsequent paragraphs of this case. These payments were 

I'IDOTO accepted by the applicants to whom they were made without preju-
^ dice to the applications. The leave has not yet been taken by any 

of the applicants to whom it has been granted. The payments and 
leave were made and granted consistently with payments and leave 
of a like nature and to the same extent made and granted to other 
members of the Victorian public service who worked on the days 
abovementioned. 

25. The applicants who worked on 27th December 1941 have 
made application pursuant to reg. 29A of the National Security 
(Su'p'plementary) Regulations to the Commonwealth Court of Concilia-
tion and Arbitration for a determination that they shall be entitled 
for having so worked to additional payment at such rate as in all 
the circumstances (including the regularity of their attendance at 
work) the said Court may think just. 

26. The Minister did not, in pursuance of reg. 19 of the National 
Security (Supplementary) Regulations, substitute 27th December 1941 
for 25th or 26th December 1941 or 1st January 1942 in respect of 
the State of Victoria. 

27-30. [Pars. 27 and 28 described, in terms similar to those of 
par. 25, applications by some of the applicants in respect of 16th 
March and 6th and 7th April 1942 pursuant to regs. 29A and 44 of 
the Supplementary Regulations. Pars. 29-30 described applications 
pursuant to reg. 29 of those Regulations in respect of 24th September 
and 3rd November 1942.] 

31. As a judge of the Commonwealth Court of Conciliation and 
Arbitration, sitting as the said Court, I am satisfied, pursuant to 
reg. 5 of the National Security {Industrial Peace) Regulations, 
that the applications are in respect of an industrial dispute, within 
the meaning of the said Regulations, which is proper to be dealt with 
in the interests of industrial peace and national security ; and I 
have taken cognizance thereof accordingly ; and, sitting as the said 
Court, I deem it desirable in the interests of industrial peace and 
national security, pursuant to reg. 11 of the said Regulations, to 
exercise jurisdiction under the Commonwealth Conciliation and 
Arbitration Act 1904-1934 and the said Regulations on my own 
motion in respect of the said dispute. 

32. I t has been contended before me (sitting as the said Court), 
on behalf of the State of Victoria—(a) that the National Security 
{Industrial Peace) Regulations, and in particular regs. 3, 4, 5 and 11 
thereof, are invalid to give the said Court cognizance of the said 
dispute and to empower it to exercise any jurisdiction under the 
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Commonwealth Conciliation and Arbitration Act 1904-1934 or tlie 
said Regulations ; (6) that regs. 19, 29, 29A and 44 of the National 
Security {Swpphmentary) Regulations and in particular such portions 
of them as are recited in pars. 5, 6, 7 and 8 respectively of this case, 
are in so far as any of them or the said portions of them are relied ^ i ^ i a . 
upon by any of the said employees for their said applications, 
invalid to empower the said Court to entertain and determine any 
of the said appUcations ; (c) that the said Court cannot take cog-
nizance of the said dispute or exercise any jurisdiction under the 
Commonwealth Conciliation and Arbitration Act 1904-1934, or the 
National Security {Industrial Peace) Regulations in respect thereof ; 
{d) that the said Court cannot determine the said applications. 

33. The contrary has been contended on behalf of the applicants. 
The judge stated the following questions, which " are in my 

opinion questions of law arising in the proceeding, that is to say, in 
the hearing and determination of the said dispute and of the said 
applications before me, sitting as the said Court for the purpose of 
such hearing and determination," for the opinion of the High 
Court:— 

(1) Are the National Security {Industrial Peace) Regulations and 
in particular regs. 3, 4, 5 and 11 thereof a vahd exercise of 
the powers conferred upon the Governor-General by the 
National Security Act 1939-1940, so as to give the said 
Court cognizance of the said dispute and empower the said 
Court to exercise any jurisdiction under the Commonwealth 
Conciliation and Arbitration Act 1904-1934, or the said 
Regulations ? 

(2) Are any of the regulations 19, 29, 29A and 44 of the National 
Security {Swp'plemenUiry) Regulations and in particular such 
portions of them as are recited in pars. 5, 6, 7 and 8 respec-
tively of this case and in pursuance of which the said 
employees have purported to make their said application, 
and, if so, which of them, a valid exercise of the powers 
conferred upon the Governor-General by the National 
Security Act 1939-1940 so as to empower the said Court 
to entertain and determine all or any, and, if only one or 
some, which, of the said appHcations ? 

P. E. Joske, for the applicants, relied upon the argument to be 
presented on behalf of the Commonwealth (intervening). 

Fullagar K.C. (with him Dean), for the respondent, at the instance 
of the Court presented argument at this stage. Presumably the 
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applicants rely upon reg. 19 of the Supj)lementary Regulations 
(coupled with reg. 29A) for 27th December 1941, reg. 44 (and 29A) 

PIDOTO ioi' Marcli and 6th and 7th April 1942, and reg. 29 (8)-(10) for 
24th September and 3rd November 1942. Reg. 29 (1), which is 
limited to work connected with the war, is, on the case stated, not 
applicable to any of the days in question here. Regs. 19, 29 (8)-(10) 
and 44 are all quite general in expression and are not necessarily 
limited either in relation to industry in general or war work in 
particular. They are wholly invalid or, at least, invalid so far as 
they purport to apply to State servants {R. v. Commonwealth Court 
of Conciliation and Arbitration ; Ex farte Victoria ; Vicioria v. The 
Commonwealth {Public Service Case) (1)). There is no possibility 
of severance or reading down of the provisions of regs. 19, 29 (8)-(10) 
or 44, at all events in any manner afiecting the respondent. The 
Court cannot say what would have been intended by the subordinate 
legislative body on the assumption that these regulations in their 
present form were beyond power, and there is no room for the 
application of s. 46 (6) of the Acts Interpretation Act {R. v. Poole ; Ex 
parte Henry [iVo. 2] (2)). The real efiect of the decision in the Public 
Service Case (1) is that sub-regs. 8-10 of reg. 29 are wholly invalid 
or invalid in so far as they purport to bind the State of Victoria. 
These sub-regulations are not limited in terms to work connected 
with the war or even to industrial work ; they purport to bind the 
State in respect of all its servants, and cannot be read down so that 
they will be limited to State servants engaged in either industrial 
or war work. This applies also to regs. 19 and 44. The defence 
power does not authorize interference with State services even in 
the carrying on of an industry. If it is sought to distinguish the 
Public Service Case (1) on the ground that there the declaration of 
invalidity was restricted to servants not engaged in industry and 
that the work now in question is industrial, the applicants are still 
faced with the proposition that the defence power does not include 
a general power to control industry (Victorian Chamber of Manufac-
tures V. The Commonwealth {Industrial Lighting Regidations) (3) ). It 
may be that the regulations in question or some of them can be read 
down so that they do not apply to State servants, but the respondent 
here is not concerned with that. The true effect of the Public 
Service Case (1) as here submitted is shown by passages in the 
judgments, per Latham C.J. (4) ; per Rich J. (5) ; per Starke J. (6) ; 
per McTiernan J. (7) ; per Williams J. (8). If the argument as to 

(1) (1942) 66 C.L.R. 488. (5) (1942) 66 C.L.R., at p. 510. 
(2) (1939) 61 C.L.R. 6.34. (6) (1942) 66 C.L.R., at p. 51".. 
(3) (1943) 67 C.L.R. 413. (7) (1942) 66 C.L.R., at pp. 524. 525. 
(4) (1942) 66 C.L.R., a t pp. 508, 509. (8) (1942) 66 C.L.R., a t pp. 532, 5:33. 
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tlie Supplementary Regulations is wrong so that the applicants have 
some rights under those Regulations, there still remains the question 
whether the Commonwealth Court of Conciliation and Arbitration PIDOTO 

has jurisdiction in the matter. This depends on the Industrial Peace ^^ v. 
Regulatio7is. These Regulations are wholly invalid ; alternatively, 
they do not apply as a matter of construction to State servants 
and, if they do, they are to that extent invalid. They are quite 
general in their application and cover all sorts of disputes and 
matters which can have no relation to the conduct of the war or 
the defence of the Commonwealth. Broadly speaking, it is true to 
say that industrial peace is desirable in the interests of defence, but 
that means general industrial peace throughout the country, and, 
as already mentioned in connection with the Supplementary Regula-
tions, the contention that the defence power gives the Commonwealth 
a general power in relation to industry has already been rejected. 
[He referred to the Public Service Case (1).] 

Barry K.C. and P. D. Phillips, for the Commonwealth (interven-
mg)-

Barry K.C. The Industrial Peace Regulations are a proper 
exercise of the defence power. The preamble to those Regulations 
recites that peace in industry is necessary for the efficient prosecution 
of the war and that, to preserve peace in industry, it is desirable 
that certain limitations on the jurisdiction of Commonwealth 
industrial tribunals should be removed and provision made for those 
tribunals to deal with industrial disputes with greater expedition. 
The Regulations themselves are directly related to the matters 
stated in the preamble, and those matters are directly related to 
defence. The purpose of the Regulations is to see that there is an 
efficient use of the man-power resources of the Commonwealth. The 
proper mobilization and utilization of those resources is plainly 
related to the effective prosecution of the war: See Victorian 
Chamber of Manufactures v. The Commonwealth {Women's Employ-
ment Regulations) (2), per Latham C. J., McTiernan J., and Williams J. 
respectively; Farey v. Burvett (3), per Iliggins J. ; Victorian 
Chamber of Manufactures v. The Commonvjealth (Prices Regulations) 
(4), per Latham C.J, and Williams J. respectively; Ferguson 
V. The Commonwealth (5), per Latham C.J. ; Peacock v. Newtown 
MarricJcville S General Co-operative Building Society No. 4 Ltd. (6)̂  

(1) (1942) 66 C.L.R., at p. 508. (4) (194.3) 67 C.L.R. 335 : See pp. 
(2) (1943) 67 C.L.ll. 347 : See pp. 339, .345. 

3.56, .386, 403. (5) (1943) 66 C.L.R. 432 : See p. 434. 
(3) (1916) 21 C.L.R. 433 : See p. 459. (6) (1943) 67 C.L.R. 25 : See p. 49. 
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H. c. OIC A. PGJ. Williams J . The national control of industry in war-time is 
capable of assisting defence, and the matter of man power is particu-

PIDOTO which in time of war must be subject to the control of a 
f. strong central authority. The Commonwealth has exercised its 

power in that regard in the Regulations, and it is not for the Court 
to say whether the means chosen are the correct or the best means 
of achieving the purpose. The extension of the jurisdiction of the 
Arbitration Court is merely the adaptation of the existing machinery 
for the purpose of accomplishing something which is necessary by 
reason of the abnormal circumstances created by the war, and is a 
proper exercise of the defence power. It is impossible to say in 
advance that any particular industrial dispute will or will not 
militate against the efficiency of the war effort, and the only prac-
ticable way of dealing with the matter is to assume control of all 
industrial disputes. As to the Supplementary Regulations, for the 
purposes of this case reg. 19 (Statutory Rules 1941 No. 297) is 
material to 27th December 1941. Reg. 44 (Statutory Rules 1942 
Nos. 125, 157) is material to the days in March and April: It 
was repealed but by Statutory Rules 1942 No. 282, a new regulation, 
29A, preserving rights under reg. 44 and providing a procedure for 
the purposes of reg. 19, was enacted. The object of reg. 29A was to 
enable workers who were not protected by laws or awards to obtain 
holiday pay for days worked during the Christmas, New Year and 
Easter periods. Reg. 29 (8) (Statutory Rules 1942 No. 407) was 
inserted to deal with the Victorian statutory holiday, 24th September 
1942 (Show Day), and reg. 29 (9), (10) (Statutory Rules 1942 
No. 422), to deal with the day which ordinarily would have been 
Melbourne Cup Day (3rd November 1942). So far as Show Day 
and Cup Day are concerned reg. 29 (1) would apply if the applicants' 
work was connected with the war (which is a question for the 
Arbitration Court) and it would not be necessary to invoke reg. 
29 (8) for Show Day or reg. 29 (9) or (10) for Cup Day. Regs. 19, 
44, 29 and 29A are merely the manner whereby the Commonwealth 
exercises its control over man power ; the existence of the power is 
not to be confused mth the policy which directs its exercise. Once 
it is shown that the Commonwealth has power to control and direct 
the man-power resources of the Commonwealth it follows that the 
Commonwealth may say to the whole working population of Aus-
tralia, whether engaged in the war effort or in manufacturing articles 
which have no immediate connection with the war effort: " You 
may take a holiday on a particular day," or : " You may not." 
It is reasonably incidental to the exercise of the power to require 
people to work that those for whom they work be required to pay 
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them. The Commonwealth can bind the States in this respect, 
treating State servants as it does all other employees. Accordingly, 
the regulations in question which are not restricted to work directly PIDOTO 

connected with the war effort are nevertheless valid and bind the 
States. This contention applies to reg. 29 (8)-(10). In so far as 
the Public Service Case (1) is inconsistent with this contention, it 
should be reconsidered : I t was not put to the Court in that case, 
as it is now put, that the real justification for the regulations in 
question relates to control of man power, that the Commonwealth 
has power to deal with every aspect of the way in which people 
should work, whether employed immediately in war industry or in 
the production of civilian goods or in the supply of other services 
to the community. The Commonwealth can bind the States, 
provided it is othermse within the extent of its powers {Amal-
gamated Society of Engineers v. Adelaide SteamsTii'p Co. Ltd. (2) ). 
[He referred also to the Public Service Case (3).] 

P. D. Phillifs. If the Court is not prepared to reconsider the 
Public Service Case (1), the question arises, particularly in relation 
to reg. 29 (8)-(10), as to the application of s. 46 (6) of the Acts 
Interpretation Act. As to the days covered by reg. 29 (8)-(10), if 
the Arbitration Court found that the work in question was within 
reg. 29 (1), that Court could take cognizance of the applications 
without reference to reg. 29 (8)-(10) ; if not, the question how far 
sub-regs. 8-10 now operate remains to be determined. Section 46 (b) 
is directed to giving operative ejf'ect to provisions held in part invalid, 
and not to construction. If an enactment contains valid and invalid 
parts in separate words so that the invalid part can be struck out 
by the " blue-pencil " method, there is no difficulty. If it is clear 
on the face of an enactment that it was not intended to operate 
otherwise than as a whole, then, if part is bad, all is bad. However, 
it does not follow that an enactment expressed in general terms is 
wholly invalid because it is capable of extending beyond power and 
cannot be treated by the blue-pencil method. In view of s. 46 {h) 
the function of the Court, when it finds such an enactment bad in 
its application to particular circumstances, is limited to declaring 
it bad to that extent, the enactment being left to operate in all cases 
to which it can validly apply. The regulations in question could 
validly operate so as to apply to State servants engaged in industry 
or, at all events, to those engaged in war work, and the Court could 

(1) (1942) 66 C.L.R. 488. (3) (1942) 66 C.L.R.. at pp. 505, 608, 
(2) (1920) 28 C.L.R. 129, a t pp. 153, 622, 532. 

155, 1.58. 
VOL. LXVIII. 7 
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make a declaration accordingly. These submissions are not incon-
sistent with Newcastle and Hunter River Steamshiy Co. Ltd. v. 

PIDOTO Attorney-General for the Commonwealth (1), nor with Victorian 
Chamber of Manufactures v. The Commonwealth {Industrial Lighting 
Regulations) (2), in which the view appears to have been taken 
that the whole subject matter was beyond power. [He referred 
also to Huddart Parher Ltd. v. The Commonwealth (3) ; R. v. Poole ; 
Ex 'parte Henry [iVo. 2] (4) ; Australian Railways Union v. Victorian 
Railways Commissioners (5)." 

Fullagar K.C., by leave, referred to Attorney-General {Alberta) v. 
Attorney-General {Canada) (6) ; Adelaide Company of Jehovah's 
Witnesses Inc. v. The Commonwealth (7), per Williams J . 

P. E. JosTce, in reply. The proper construction of reg. 19 of the 
Supplementary Regulations is that it refers only to departments of 
the State or of the Commonwealth in which any industry is carried 
on. Alternatively, if it is wider than that, the express reference to 
State departments can be severed ; the result will be that the 
regulation will apply in general terms to all premises in which any 
industry is carried on and State premises will be affected in the 
same way as any other premises. Similarly, reg. 44 appUes to 
employees in a business of the Commonwealth or a State. [He 
referred to Merchant Service Guild of Australasia v. Commonivealth 
Steamship Owners' Association [iVo. 2] (8).] 

Cur. adv. vuU. 

Dec. 2. The following written judgments were delivered :— 
LATHAM C.J. Case stated by his Honour Judge Kelly under the 

Commonwealth Conciliation and Arbitration Aci 1904-1934, s. 31, 
sub-s. 2. This case raises questions as to the validity of the National 
Security {Industrial Peace) Regulations and of certain National 
Security {Supplementary) Regulations, and as to the applicability of 
the regulations, if they are valid, to certain claims made in the. 
Arbitration Court by employees of the Government of Victoria for 
payment for work done on days which would normally have been 
holidays, but which, under the regulations, were working days in 
respect of which the regulations provided that extra payment could 
be awarded by industrial authorities. 

(1) (1921) 29 C.L.R. 357. (4) (1939) 61 C.L.R., at pp. 640, 653, 
(2) (1943) 67 C.L.R. 413: See pp. 658. , „ 

418 423 428 (5) (1930) 44 C.L.R. 319. 
(3) (1931) 44 C.L.R. 492, at pp. 512 (6) (1943) A.C. 356, at p. 376. 
^ ' et sea (7) (1943) 67 C.L.R. 116, at p. 161. 

® 8 1920 28 C.L.R. 436. 
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The Industrial Peace Regulations are Statutory Rules 1940 No. 
290 as subsequently amended. The validity of the Regulations 
was discussed but not decided in Australian Coal and Shale Employees 
Federation v. Aberfield Coal Mining Co. Ltd. (1), and R. v. Common-
wealth Court of Conciliation and Arbitration {Public Service Case) (2). 

In the Industrial Peace Regulations " the Act " means the Common-
wealth Conciliation and Arbitration Act 1904-1934 (reg. 2). 

Reg. 3 provides :—" 3. Subject to these Regulations, the Act and 
these Regulations shall, so long as these Regulations continue in 
force, be construed as if the provisions of these Regulations were 
incorporated in the Act as amendments thereof." 

Reg. 4 provides :—" 4. So long as these Regulations continue in 
force, the provisions of the Act shall be applied and construed as if 
from the definition of ' industrial disputes ' in section 4 the words 
' extending beyond the limits of any one State ' were omitted, and the 
jurisdiction of the Court shall be extended accordingly." 

Reg. 5 provides :—" 5. In addition to the industrial disputes of 
which the Court has cognizance in pursuance of the Act, the Court 
shall also have cognizance of all industrial disputes— 

(а) which the Court is satisfied are, or which the Minister 
certifies to the Court as beiag, proper to be dealt with in 
the interests of industrial peace and national security ; or 

(б) which are referred into Court by the Court or Judge in pur-
suance of sub-regulation (4.) of regulation 15 of these 
Regulations." 

Reg. 6 gives power to make a common rule in an industry. 
Reg. 9 provides :—" 9. Where the Minister is of the opinion that 

any industrial matter has led, or is likely to lead, to industrial 
unrest, he may refer that matter to the Court and, notwithstanding 
that an industrial dispute affecting that matter does not exist, the 
Court may proceed to hear and determine the matter in like manner 
as if it were an industrial dispute." 

Reg. 11 provides : — 1 1 . In any case where the Court deems it 
desirable in the interests of industrial peace or national security so 
to do, it may exercise any jurisdiction under the Act or these 
Regulations on its own motion." 

The regulations quoted are sufficient to show that they are 
designed to exercise Commonwealth legislative power in relation to 
industrial matters and industrial disputes without regard to the 
limitations which arise from the terms of s. 51 (xxxv.) of the Con-
stitution, which confers power upon the Federal Parliament to 
make laws with respect to " conciliation and arbitration for the 

( ] ) ( 1 9 4 2 ) 6 6 C . L . R . 161. (2) ( 1 9 4 2 ) 6 6 C . L . R . 4 8 8 . 
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prevention and settlement of industrial disputes extending beyond 
the limits of any one State." I t has been held that under this pro-
vision the Commonwealth Parliament is limited to making laws for 
the prevention and settlement of industrial disputes (not for the 
direct regulation of industrial matters) and only of inter-State 
industrial disputes, and for the prevention and settlement of such 
disputes only by the methods of conciliation and arbitration. The 
Industrial Peace Regulations do not limit authorities acting there-
under to methods of conciliation and arbitration, or to the subject 
matter of inter-State industrial disputes, or to disputes. 

The Regulations were made under the National Security Act 1939-
1940, and the question is whether they can be supported under that 
Act as necessary or convenient to be prescribed for the more 
effectual prosecution of any war in which His Majesty is engaged 
(s. 5). They apply to any industrial matter, provided either (1) 
tha t the Court is satisfied or the Minister certifies that it is proper 
to be dealt with in the interests of industrial peace and national 
security (reg. 5 (a) ) ; or (2) that a conciliation commissioner is of 
opinion that an industrial dispute has arisen or is threatened or 
impending (regs. 5 (b) and 15) ; or (3) that the Minister is of opinion 
that the industrial matter has led or is likely to lead to industrial 
unrest (reg. 9) ; or (4) that the Arbitration Court thinks it desirable 
in the interests of industrial peace or national security to exercise 
its powers under the Regulations (reg. 11). The Regulations, therefore, 
do not deal with industrial matters generally, but only with industrial 
matters which in the opinion of the Court or of the Minister or of 
a conciliation commissioner are actual or probable sources of indus-
trial disturbance, or in the opinion of the Court should be dealt 
with in the interests of national security. The Regulations do not 
relate to industrial matters irrespective of the possibility of industrial 
disputes or of relation to national security. They are, therefore, in 
my opinion, distinguishable in this essential particular from the 
regulations considered in the Victorian Chamber of Manufactures v. 
The Commonwealth {Industrial Lighting Regulations) (1). Those 
Regulations were not limited in any way by reference to possible 
industrial disturbance or to possible effect upon national security. 

An industrial matter which in the opinion of the Arbitration 
Court may afEect national security is, I think, very plainly a matter 
affecting the effectual prosecution of the war. But jurisdiction in 
respect of other matters under the regulations mentioned depends 
upon the opinion of the Minister as to tlfe actuality or probability 
of industrial unrest or upon the opinion of the Arbitration Court or 

(1) (1943) 67 C.L.R. 413. 
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a conciliation commissioner as to tlie preservation of industrial 
peace. The fact that jurisdiction depends upon the opinion of the 
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Court or the Minister or a conciliation commissioner does not 
constitute an obstacle to the validity of the Regulations : See Lloyd 
V. Wallach (1), and^a; parte Walsh (2). The opinion of the Minister 
or a commissioner has only the same effect in bringing a matter Latham c.j. 
before the Court as a certificate of the Registrar of the Court under 
s. 19 (a) of the Commonwealth Conciliation and Arbitration Act 1904-
1934. The question which arises, therefore, is that of the relation 
of industrial unrest (or, obversely viewed, industrial peace) to the 
eiiectual prosecution of the war. 

The first objection to the Regulations submitted by the State of 
Victoria is based upon s. 51 (xxxv.) of the Constitution, which confers 
upon the Commonwealth Parliament power to make laws with 
respect to " conciliation and arbitration for the prevention and 
settlement of industrial disputes extending beyond the limits of 
any one State." I t is contended that this provision implies a 
negative—that it means, not only that the Commonwealth Parliament 
shall have power to legislate ia relation to the industrial disputes 
there defined and in the manner there prescribed, but also that the 
Commonwealth Parliament shall not have power to deal with any 
other industrial matter or with any industrial dispute in any other 
manner. In my opinion this argument cannot be supported. Sec-
tion 51 (xxxv.) is a positive provision conferring a specific power. 
The particular terms in which this power is conferred are not, iu 
my opinion, so expressed as to be capable of being so construed as 
to impose a limitation upon other powers positively conferred. 
Further, if s. 51 (xxxv.) were construed so as to prevent the Parlia-
ment from dealing with industrial matters except under that specific 
provision, similar reasoning would lead to the conclusion that the 
Commonwealth Parliament could not (under any legislative power) 
provide for the use of conciliation and arbitration in relation to any 
other matter than inter-State industrial disputes. I t must, I think, 
be conceded, for example, that the Commonwealth Parliament can, 
in legislating with respect to the public service of the Commonwealth 
(Constitution, s. 52 (ii.) ), provide for conciliation and arbitration in 
relation to matters such as wages, conditions and hours, whether 
or not any dispute about those matters is industrial, and whether 
or not it extends beyond the limits of any one State. In my opinion 
the objection to the Industrial Peace Regulations based upon s. 51 
(xxxv.) of the Constitution must be rejected, because it finds no 
support in the words of this provision for the implied prohibition 
suggested. 

(1) ( 1915 ) 2 0 C . L . R . 299 . (2) ( 1942 ) A . L . R . 359 . 
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The next question is whether, if the making of the Industrial 
Peace Regulations is not prohibited by an implication based upon 
s. 51 (xxxv.) of the Constitution, the Regulations can be justified 
under the National Security Act, s. 5. 

I t is contended that the assumption of the degree of control of 
Latham C.J . industrial matters which is involved in the Regulations cannot be so 

related to the defence of the country and the prosecution of the war 
as to justify the making of the Regulations under the Act. 

It is argued that there are some industrial matters such, for 
example, as the growing of ornamental flowers, which cannot possibly 
be regarded as having any real relation to the successful prosecution 
of the war. But the question which now arises is not whether the 
growing of ornamental flowers or some such occupation can be so 
regarded, but whether industrial p^ace and industrial war have a real 
connection with the war efíort. The question is whether a system 
of dealing with all industrial disputes and all industrial matters 
which have led or may lead to such disputes or to industrial unrest, 
as distinguished from a system of dealing only with inter-State 
industrial disputes by means of conciliation and arbitration, can be 
sufficiently connected with defence and the war. In my opinion 
the answer to this question should be in the aflirmative. In such a 
war as the present the authority responsible for defence must be 
able to organize and control the working capacity of the people 
and to assist the smooth working of the industrial system by prevent-
ing the friction and waste of time and energy which are inevitably 
involved in any industrial dispute. Industrial matters which may 
lead to an industrial dispute are possible, though not yet actual, 
sources of such waste and friction. With the present organization 
of employers and employees and of capital and labour, any industrial 
matter, however small (even a matter relating to the growing of 
flowers), may lead to an industrial dispute which may develop into 
an obstacle to the war-efficiency of the community. The defence 
power, in my opinion, authorizes the Commonwealth Parliament to 
provide a system of dealing with all industrial matters which fall 
within the terms of the challenged regulations 4, 5, 9 and 11. 

I t should be observed that the Industrial Peace Regulations deal 
only with industry and industrial matters, and not with the govern-
mental activities of States : See the Public Service Case (1). In 
my opinion the objections to the validity of the Industrial Peace 
Regulations fail. This opinion is in accordance with the principles 
which were stated by the majority of the Court in the Women's 
Employment Case—Victorian Chamber of Manufactures v. The 
Commonwealth (Women's Employment Regulations) (2). 

(1) (1942) 66 C.L.R. 488. (2) (1943) 67 C.L.R. 347. 
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The next question which arises is as to the validity of certain 
National Security (Supplementary) Regulations, Statutory Rules 1941 
No. 297 as amended. The regulations in question are Nos. 19, 29, 
29A and 44. 

Reg. 19 limits days which may be observed as holidays in the 
Christmas-New Year season 1941-1942 and expressly applies to Latham c.j. 
State Departments and authorities, but it is limited to " business 

PIDOTO 
V. 
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The word " premises " is defined as follows :-premises. 
" ' premises ' means bank, ofiice, shop, factory or any premises 

whatever at which any industry is carried on and includes any 
Department of the Commonwealth or of a State or Territory 
of the Commonwealth and any place at which the business of 
any authority of the Commonwealth or of a State or Territory 
of the Commonwealth or of any local governing body is carried 
on." 

In so far as the regulation applies to State Departments irrespective 
of whether or not those Departments are engaged in industry and 
therefore to purely governmental work, the regulation must, in my 
opinion, be held to be ineffective in accordance with the decision in 
the Public Service Case (1). But the word " State " in the definition 
of premises is clearly severable, and, if this word is struck out, the 
regulation would apply to limit holidays in industries, whether they 
were carried on by a private employer or by a State Department or 
authority. The fact that an industry is carried on by a State does 
not exclude the application of Commonwealth legislative power in 
respect of that industry. If a Commonwealth legislative power, 
upon its true construction, extends to a particular subject matter, 
a law which is a law with respect to that subject matter may validly 
apply to a State " in the absence of any special provision to the 
contrary " in the Constitution. There is no implied constitutional 
prohibition against Commonwealth legislation binding a State 
{Engineers^ Case (2) ), which established the proposition which I 
have stated—see p. 149—quotation from R. v. Burah (3) ; p. 153, 
Commonwealth laws may validly bind the " political organisms 
called States " :—rejection of any a priori contention that the grant 
of legislative power to the Commonwealth Parliament should not 
bind the States and their agencies ; p. 154—a power generally 
expressed may extend to the States " subject to any special provision 
to the contrary elsewhere in the Constitution " ; p. 155—States are 
subject to Commonwealth legislation passed under a general power 
containing no exceptions relating to States, if such legislation on 

(1) (1942) 66 C.L.R. 488. (2) (1920) 28 C.L.R. 129. 
(3) (1878) 3 App. Gas. 904, 905. 
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its true construction applies to them ; and p. 144—the principles 
upon which the Engineers' Case (1) was determined " apply generally 
to all powers " contained in s. 51 of the Constitution. Thus, if the 
Commonwealth Parliament can, under the defence power, limit 
the days to be observed as holidays in industry, general legislation 
of this character may be made applicable to industry carried on by 
States. 

The continuity of industrial production in time of war is a matter 
which has a very close connection with defence. Maximum indus-
trial production is, or obviously may be, of the greatest importance 
for the purposes of war. Thus the limitation of the number of 
holidays to be enjoyed by men and women who are engaged in 
industry is a subject which falls within the defence power. (As I 
prepare this judgment it is announced that in Germany there are 
to be no Christmas holidays this year.) The applications made to 
the Arbitration Court to which this case refers are stated in the case 
(par. 31) to be applications in respect of an industrial dispute. 
So far as reg. 19 is concerned, I am of opinion that it validly 
applies to industries even though those industries are carried on by 
a State. I now proceed to consider the other regulations the validity 
of which is challenged. 

Reg. 29 (1) is as follows :—" 29.—(1) The employer, manager, or 
occupier of every establishment, factory, mine, dockyard, or work-
shop, which is engaged wholly or partly in production for war or 
defence purposes, or in the repair or overhaul of munitions of war, 
and every Commonwealth or State Department, or authority of the 
Commonwealth or of a State engaged on work associated with the 
prosecution of the war, shall, on every day to which this regulation 
applies, carry on such production, repair, overhaul or work in the 
same manner and to the same extent as would be the case if that 
day were an ordinary working day." 

Further provisions of reg. 29 are stated in the report of the Public 
Service Case (2). Reg. 29 (1) is limited to what may be described as 
work associated with the war, but sub-regs. 8, 9 and 10, added by 
amendment, relate to any work whatever. They are set out in 
the report of the Public Service Case (3), and they relate to Royal 
Agricultural Show Day in Victoria and to the day which ordinarily 
is Melbourne Cup Day in Victoria. Sub-reg. 8 expressly applies to 
State Departments and employees. 

Reg. 44 required employers to keep their premises open on the 
days to which the regulation applied, which were days which would 

(1) (1920) 28 C.L.R. 129. (2) (1942) 66 C.L.R., at pp. 503, 504. 
(3) (1942) 66 C.L.R., at p. 504. 
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normally have been observed as holidays, and gave a right to C. OF A. 
employees including State employees (sub-reg. 3) to get additional 
payment if awarded by a tribunal or authority having jurisdiction 
to determine disputes or claims in respect of rates of pay or conditions 
of employment in relation to the work of the employee. Reg. U 
has been repealed, but the rights under the regulation are preserved 
by reg. 29A. 

Reg. 29A provides that where an employee has worked on any 
day which under reg. 19 was not observed as a holiday, or on any 
day^ to which reg. 44 applied, and the employee was not entitled to 
additional payment for so working under an existing law, industrial 
award, &c., any tribunal or authority with jurisdiction described as 
in reg. 44 abeady quoted may, upon application of the employee, 
determine that the employee shall be entitled to additional payment! 

The applicants worked on various of the days to which these 
regulations apply, and have made application to the Arbitration 
Court for additional payment under the regulations. 

The application cannot succeed unless the Arbitration Court is a 
"tribunal . . . having jurisdiction to determine disputes or claims 
in respect of rates of pay or conditions of employment in relation to 
the work on which the employee is employed " (reg. 29 (3) and reg. 
29A (1) ). If the Industrial Peace Regulations are invalid there 
might be room for doubt whether a tribunal having jurisdiction to 
deal only with inter-State disputes, and then only by means of 
conciliation and arbitration, was a tribunal falling within the general 
description quoted. But if the Regulations are valid (as in my 
opinion they are for reasons already stated) the Arbitration Court 
is plainly such a tribunal. 

In the Public Service Case (1), it was held that sub-regs. 8, 9 and 
10 of reg. 29, in so far as they purported to control holidays and 
remuneration of members of the public service who were engaged 
in ordinary State governmental work, were not authorized under 
the power of the Commonwealth Parliament to legislate with respect 
to defence. These sub-regulations were held to be invalid in their 
application to such public servants. Similar reasoning would apply 
in such cases to the right given to such State servants by reg. 29A 
in respect of days not observed as holidays by reason of reg. 19 
and to the right created by reg. 44 as preserved by reg. 29A. Accord-
ingly, the applicants and the Commonwealth (intervening) submit 
two arguments to the Court in these proceedings. In the first 
place they ask the Court to reconsider the decision in the Public 
Service Case (1) and to hold that the regulations in question are 

(1) (1942) 66 C.L.R. 488. 
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valid in their application to all State servants whatever the nature 
of their work may be, and, secondly, they contend that, even if the 
regulations are invalid in relation to employees engaged in what 
may be called the strictly governmental service of the State, reg. 
29 (1), limited to war work but applying to State servants engaged 
in such work, is valid, and that sub-regs. 8, 9 and 10 of reg. 29 
should be read down by virtue of the Acts Interpretation Act 1901-
1941, s. 46 (6), so as to apply only to State public servants engaged 
in work described in reg. 29 (1). On the other hand it was contended 
for the State of Victoria that the Court should follow its decision 
in the Public Service Case (1) and that the regulations cannot be 
read down, but are invalid in toto. 

No arguments have been presented in the present proceedings 
which lead me to think it necessary or proper to reconsider the 
decision in the Public Service Case (1). I venture to repeat what I 
said in that case after stating (2) that the question involved 
was whether the Federal control of State public servants sought to 
be exercised by the regulations without reference to the character 
of their work could be shown to be a measure which was really a 
defence measure :—" If, under the defence power, the Commonwealth 
can control the pay, hours and duties of all State public servants, it 
is obvious that the Commonwealth can take complete control of aU 
governmental administration within Australia. The result would 
be the abolition, in all but name, of the Federal system of govern-
ment which it is the object of the Constitution to establish—preamble 
and clause 3 of the covering clauses of the Constitution " (3). 

The question stated was fully argued in the Public Service Case (1). 
The Justices agreed in the decision. To hold otherwise would, in 
my opinion, involve the practical abolition of State Governments in 
any time of war. Such a result should not be brought about by a 
decision of this Court unless it is inescapable. In my opinion the 
reasons given for judgment in the Public Service Case (1) are right 
and the case should be followed as a binding authority.. I mention 
that the case has no reference to the emergencies and urgencies of 
actual military operations. 

As I indicated in my reasons for judgment in the Public Service 
Case (1), in my opinion reg. 29 (1) is valid in relation to State pubHc 
servants employed in State Departments or by State authorities in 
work of the kind to which reg. 29 (1) applies : see the report (4). Reg. 
29 (1) is limited in its application to " production for war or defence 
purposes," " the repair or overhaul of munitions of w a r " and 

(1) (1942) 66 C.L.R. 488. 
(2) (1942) 66 C.L.R., at p. 506. 

(3) (1942) 66 C.L.R., at p. 507. 
(4) (1942) 66 C.L.R, at p. 508. 
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" work associated with tlie prosecution of the war." A further 
question which now arises is whether the general provisions of reg. 
29 (8), (9) and (10) and reg. 44, which relate to any work whatever, 
and of reg. 29A SO far as it piirports to give rights to persons who 
worked on days to which reg. 19 and reg. 44 applied, can be read 
down so as to be limited to certain work or to certain employees so 
as to be valid in relation to State employees engaged in such work. 

The answer to this question depends upon the application to the 
regulations of s. 46 (h) of the Acts Interpretation Act 1901-1941. 
Section 46 (6) is in the following terms :— 

" Where an Act confers upon any authority power to make, grant 
or issue any instrument (including rules, regulations or by-laws), 
then— 

(a) . . . 
(b) any instrument so made, granted or issued shall be read 

and construed subject to the Act under which it was made, 
and so as not to exceed the power of that authority, to 
the intent that where any such instrument would, but for 
this section, have been construed as being in excess of the 
power conferred upon that authority, it shall nevertheless 
be a valid instrument to the extent to which it is not in 
excess of that power." 

This provision applies to regulations. A similar provision apply-
ing to statutes is to be found in s. 15A. I propose for the purpose 
of this judgment to refer to these provisions as the Acts Interpretation 
Act, and to refer to statutes and regulations as laws, using the term 
" law " for the purpose of describing statutes in fact passed and 
regulations in fact promulgated, without reference to any question 
of their validity. 

In R. V. Commonwealth Court of Conciliation and Arbitration ; Ex 
parte Whybrow & Co. (I), attention was given to the question of 
severability in its relation to the possible invalidity of statutes. 
Isaacs J . in particular examined the two cases of (1) separate words 
or expressions, some of which as enactments separately considered 
were valid and others invalid, and (2) a general word or expression 
which included both good and bad provisions. The relevant pro-
visions of the Acts Interpretation Act were passed subsequently to 
this and a number of other decisions in which the question of sever-
ability arose. I t is a fair construction of the Act to say that Parlia-
ment has in the Act indicated its general intention that all Federal 
laws shall be held to be valid so far as possible. But it may be that 
the provisions of a particular law show that it was the intention of 

(1) ( 1 9 1 0 ) 11 C . L . R . 1. 
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purpose of determining their meaning, but to the operation of all 
laws. The Act applies only when the law, construed according to 
its terms, is beyond power. One view of the section is that if it 
appears that Parliament intended it to operate under certain con-
ditions, even though it could not operate fully as expressed, and if 
this intention can be ascertained from an examination of the law 
itself (taking the Acts Interpretation Act into account), then it is 
valid in relation to those conditions. This view treats the Act as 
prescribing a rule of construction, as stated by Evatt J . in R. v. Poole ; 
Ex 'parte Henry [iVo. 2] (1). Upon this view, where, to use the 
words of Isaacs J . in Whyhrow's Case (2), good and bad provisions 
are contained in separate words and expressions, then it will be 
possible to strike out the invalid parts, provided that the operation 
of the remaining parts of the law remains unchanged. But if, either 
in such a case or in the case of " general words or expressions " the 
Court is of opinion that the law was intended to operate fully and 
completely according to its terms, or not at all, then the law would 
be either completely valid, or completely invahd. The opposing 
view, for which the applicants contend, is that the Act should be 
read as afiecting the operation of all laws in the sense that all laws 
are to be held to be valid in all cases to which they are, according to 
their terms, applicable, irrespective of failure to operate in other 
cases : that is, that the Act in efiect says that all laws are to be 
construed as validly applying wherever they could by suitable limita-
tions have been made validly applicable. Upon this view no legis-
lation would ever be completely invalid if a case could be discovered 
to which it could have been validly applied. This argument may 
be illustrated by an example. Let it be supposed that the Common-
wealth Parliament passes a general statute deaUng with larceny 
which, according to its terms, is plainly beyond Commonwealth 
legislative power because the Parliament has no power to make 
general criminal laws. Prima facie the law is invalid. ^ But the 
Commonwealth has full powers of legislative control, e.g., in relation 
to all the territories of the Commonwealth, in relation to acts and 
defaults of postal, customs and other Commonwealth officers, and 
in relation to acts which constitute parts of inter-State and foreign 

(1) (1939) 61 C.L.R., at p. 656. (2) (1910) 11 C.L.R. 1. 
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trade and commerce. Then, it is said, the statute should be treated 
as valid in relation to such cases as those mentioned, that is, to all 
larcenies in the Federal Capital Territory, the Northern Territory, 
Norfolk Island, &c., in relation to larcenies by postal, customs and 
other Commonwealth officers, and in relation to people who, in the 
course of transactions in inter-State trade and commerce, are guilty 
of the acts which are penalized by the statute. When any person was 
charged with an offence under the statute the inquiry would be, not 
whether the statute in its general terms was within Commonwealth 
power, but whether such a statute could have been passed with some 
limitation or limitations which would have resulted in the statute 
being valid and applicable to the person who was on that particular 
occasion charged with an offence. If this question could be answered 
in the affirmative, it is said that the effect of the Acts Interpretation 
Act is that the statute must be held to be valid in its operation 
in relation to that person. I t would be left to the Court to discover 
and prescribe an appropriate limitation as various cases presented 
themselves. One person A could be convicted under the statute 
because he committed larceny in the Northern Territory, another 
person B because he was a customs officer, C for some other reason, 
while D, E and F, whose acts fell within the precise words of the 
statute, could not be convicted because the courts which dealt with 
D and E and F found themselves unable to think of a category 
which, if specified in the statute, would have validly included them 
within the scope of Commonwealth legislative power. 

Such an application of the Acts Interpretation Act appears to me 
to require the Court to perform a feat which is in essence " legis-
lative and not judicial " {R. v. Burgess ; Ex parte Henry (1). To 
recur to the illustration given, the view suggested should, in my 
opinion, be rejected for the reason that it could not reasonably be 
supposed that it was the intention of Parliament, as disclosed in 
the statute, taken together with the Acts Interpretation Act, to 
produce such a hotch-potch of irregularly and partially operating 
law with respect to larceny : Compare Attorney-General for Manitoba 
V. Attorney-General for Canada (2). 

Where the law itself indicates a standard or test which may be 
applied for the purpose of limiting, and thereby preserving the 
validity of, the law, the case is different. Thus where a law is 
clearly made with the intention of exercising the power to make 
laws with respect to trade and commerce, it is not difficult to read 
it down so as to limit its application to inter-State and foreign trade 
and commerce, with which alone the Commonwealth Parliament 

(1) (1936) 55 C.L.R. 608, at p. 676. (2) (1926) A.C. 561, at p. 568. 
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has power to deal (Constitution, s. 51 (i.)). In such a case the 
subject matter of the legislation itself is such as to provide a test 
for limiting the law by construction so as to treat it as applying only 
to that part of a definite subject matter which is within power and 
with which Parliament clearly intended to deal so far as it could 
lawfully do so. Examples are to be found in Newcastle and 
Hunter River SteamsJii'p Co. Ltd. v. Attorney-General for the Com-
monwealth (1) and Huddart Parker Ltd. v. The Commonvjealth (2). 
If the laws in question in those cases were treated as applying 
to all trade and commerce, they were invalid. But construed as 
applying only to foreign and inter-State trade and commerce they 
were held to be valid. 

But in the absence of any indication in a law of the nature of the 
standard or test to be applied for the purpose of reading down a 
general expression contained in the law, the court is left to guess-
work. Where the application of a law which is pruna facie invalid 
depends upon the co-existence of a number of conditions, e.g., upon 
the character of the work performed by certain employees, or by 
all employees, of certain or all employers, at certain places or at all 
places, it might be possible to reconstruct the legislation upon a valid 
basis by limiting it to a narrower class of work, or to narrower 
classes of employees or of employers, or to a narrower class of places. 
In the absence of any guide to legislative intention, the court would 
be quite unable to determine, except in an arbitrary manner, whether 
to apply one possible limitation to the exclusion of the others, or 
two or three possible limitations, or all possible limitations. Any 
selection among these possibilities would result in the content of 
the law dependmg upon the mere choice of the court, not based 
upon any principle. In my opinion the Acts Interpretation Act 
does not authorize a court to adopt such a method of promulgating 
a law under the guise of ascertaining it. 

Thus in my opinion the provisions of the Acts Interpretation Act 
have provided a rule of construction and not a rule of law. The 
words of the sections expressly refer to the manner in which laws 
are to be construed. In the case of separable words and expressions, 
the application of the sections does not raise as many difficulties as 
in the case of general words and expressions. If a law is stated to 
apply to cases A, B and C in express terms and the application of 
the law to B and C is beyond power, then the law may validly apply 
to A unless the striking out of the provisions with respect to B and C 
results in the law having a difierent policy or operation in relation 
to A. In other cases, where there are not separate words, but 

(1 ) ( 1 9 2 1 ) 2 9 C . L . R . 357 . (2 ) ( 1 9 3 1 ) 4 4 C . L . R . 4 9 2 . 
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where there are general words or expressions which apply both to 
cases within power and to cases beyond power, then if an intention 
of Parliament that there should be a partial operation of the law 
based upon some particular standard criterion or test can be dis-
covered from the terms of the law itself or from the nature of the 
subject matter with which the law deals, it can be read down so as Latham c.j. 
to give valid operation of a partial character. In such a case also 
it would be necessary to consider whether such reading down would 
alter the policy or operation of the statute with respect to the cases 
which, after the reading down, would stiU remain within its terms 
But if a law can be reduced to validity by adopting any one or 
more of a number of several possible limitations, and no reason 
based upon the law itself can be stated for selecting one limitation 
rather than another, the law should be held to be invalid. In such 
a case the law cannot be saved by the Acts Interfretation Act. 

These views are in my opinion consistent with what has been 
held in Newcastle and Hunter River Steamship Co. Ltd. v. Attorney-
General for the Commonwealth (1) (though this case, decided 
in 1921, should not be regarded as a direct authority upon the 
meaning of s. 15A of the Acts Interpretation Act, introduced in 1930, 
or s. 46 of the Act, introduced in 1937) ; Huddart Parker Ltd. v. 
The Commonwealth (2) ; R. v. Burgess; Ex 'parte Henry (3) ; 
and R. v. Poole ; Ex parte Henry [^o. 2] (4). For these reasons I 
adhere to the view which I expressed in the Lighting Restrictions 
Case—Victorian Chamber of Manufactures v. The Commonwealth 
(5), and in R. v. Burgess ; Ex parte Henry (6), that the Acts 
Interpretation Act does not authorize the Court, by adopting a 
standard criterion or test merely selected by itself, to redraft a 
statute or regulation so as to bring it within power and so preserve 
its validity. 

I t is contended that certain of the regulations, if held to be invalid 
on the ground that they extend to work of State employees which 
is governmental as distinguished from industrial, or which is not 
work associated with the war, should be read down so as to be 
limited either to work such as the industrial work mentioned in 
reg. 19, or to work of the kind mentioned in reg. 29 (1) and, so far 
as State employees are concerned, to such employees engaged upon 
one or other or both of such kinds of work ; and that, so read down, 
they should be held to be valid. 

(1) (1921) 29 C.L.R. 357. 
(2) (1931) 44 C.L.R. 492. 
(3) (19.36) 56 C.L.R. 608. 

(4) (1939 ) 61 C.L.R. 634, in particu-
lar at pp. 651, 652 and 656. 

(5) (1943) 67 C.L.R. 413. 
(6) (1936) 55 C.L.R. 608, at p. 655. 
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Reg. 19 prohibits the observance of certain days as holidays in 
the Cliristmas-New Year period 1941-1942. It expressly applies to 
State Departments and State authorities. I have already stated 
my opinion that reg. 19 is valid in such application. Reg. 29A (1) 
is relied upon as giving a right to additional payment for working 
on any of the days which under reg. 19 were not observed as a public 
holiday. The only day in respect of which an application for 
additional payment is made which falls within the Christmas-New 
Year period mentioned is the twenty-seventh of December, and in 
my opinion the Arbitration Court has jurisdiction to deal with an 
application in respect of work performed by State servants on that 
day in any industry carried on by a State. 

Reg. 29A purports also to give a right to additional payment in 
respect of the days to which reg. 44 applied, and applications are 
made in respect of such days. Reg. 44 appHed to Labour Day, 
16th March 1942, and to Easter Monday and Easter Tuesday 1942. 
Reg. 44 applied, with certain exceptions which are not material, 
to all employment or business and is expressed to apply to State 
employees generally. Sub-reg. 3 is in the following terms :— 

" (3) This regulation shall extend to employees of or under the 
Commonwealth or any State, employees of or under any authority 
of the Commonwealth or any State and employees under the 
Administration of the Northern Territory." 

As applied to all State employees, it was, for the reasons given in 
the Public Service Case (1), invalid. The first question is whether 
the provision which introduced employees of a State (sub-reg. 3) 
can be read down by introducing a limitation based upon reference 
to kind of work or description of persons, and if not, whether the 
whole of reg. 44 was invalid, or whether the provisions of sub-reg. 3 
as to State servants can be severed and struck out. 

Reg. 44 or, alternatively, sub-reg. 3, might be read down by 
limiting it to work on business premises as described in reg. 19 or 
to war work of the character mentioned in reg. 29 (1). But there 
is no reason for choosing one rather than the other of these alterna-
tives. For this reason I am of opinion that the regulation cannot 
be so read down as to preserve its validity. 

Tliere is another reason for refusing to use reg. 29 (1) for the purpose 
of ascertaining a limitation which, by construction, could be intro-
duced into reg. 44. Reg. 44 was made on 12th March 1942 and 
was repealed on 28th May 1942. Reg. 29 (1) was made on 28th 
May 1942 by the same statutory rule as that which repealed reg. 44. 
Thus reg. 44 and reg. 29 (1) never co-existed. In these circumstances 

( !) (1942) 66 C.L.R. 488. 
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standard criterion or test for the purpose of reading down reg. 44 
or any part thereof so as to give it a valid operation by limiting it to 
work connected with the war of the description specified in reg. 
29 (1). _ _ 

A further question arises as to reg. 44. For the reasons stated Latham c .J. 
it appears to me that it should not be read down by introducing 
a limitation relating to the worh done by the persons to whom it is 
made applicable. But it may be urged that it should be read down 
by striking out in sub-reg. 3 the separate words relating to State 
servants so that it should be held to be valid at least with respect 
to employees of the Commonwealth and employees under any 
authority of the Commonwealth and employees under the Adminis-
tration of the Northern Territory—who are all expressly separately 
mentioned in sub-reg. 3. This particular point was not argued, as 
all the employees concerned in the applications before the Arbitration 
Court were State employees. I t is therefore not necessary to decide 
in this case whether reg. 44 was valid in its application to the Common-
wealth and Territory employees mentioned. As at present advised 
I see no reason why it should not be validly so applicable, as the 
provisions in sub-reg. 3 relating to State employees are separately 
expressed and the operation and policy of the rest of the regulation 
in relation to other persons would not be altered if those provisions 
were struck out. Similar reasoning applies to reg. 29 (8), which 
also refers to separate classes of employees, including State servants. 

Claims are also made in respect of Royal Agricultural Show Day 
in Victoria (24th September 1942), which is a public holiday under 
the Public Service Act 1928 (Vict.), s. 187, but which was, by reason 
of the regulations, not observed as such a holiday in 1942. Reg. 
29 (8) applies to Show Day. Reg. 29 (9) applies to the day which 
normally would have been appointed by proclamation as the Cup 
Day holiday, and applications are made in respect of this day. 
Reg. 29 (8) and (9) and (10) apply to all work. They are not limited 
to industry and in terms extend to work of any kind, including 
governmental work and to work whether associated with the war 
or not. In the Public Service. Case (1) it was held that they did not 
validly apply to State servants employed in governmental as distin-
guished from industrial work. The Court is now asked to apply 
s. 46 (6) of the Acts Interpretation Act and to read these regulations 
down in some manner so as to bring them within power. 

I t is argued that these regulations can and should be read down 
by reference to one of the descriptions of work contained in reg. 19 

( 1 ) ( 1 9 4 2 ) 6 6 C . L . R . 4 8 8 . 
VOL. L X V I I I . 
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VicroRiA. There are no relevant separate and severable words in these 
Latham C.J. regulations so far as the work to which they are applicable is con-

cerned. Sub-reg. 8 may be valid in respect of Commonwealth and 
Territory employees, as already indicated, but otherwise these 
sub-regs. 8, 9 and 10 are invalid. 

The result, therefore, is that reg. 29, sub-regs. 8, 9 and 10, should 
be held to be invalid in their application to State employees. Reg. 
29 (1) by virtue of sub-reg. 7 validly applies to 24th September 1942 
(Show Day) in respect of work of the character described in sub-reg. 1. 
Reg. 29A (1) is valid so far as it relates to applications founded upon 
reg. 19, such applications being applications relating to industrial 
work. But reg. 44 does not validly apply to State servants and 
therefore does not give any right to which the procedure provided 
by reg. 29A can be applied in respect of the applications made to the 
Arbitration Court. 

In my opinion the questions asked should be answered as follows : 
Question (1). Are the National Security {Industrial Peace) Regula-

tions and in particular regs. 3, 4, 5 and 11 thereof a valid exercise 
of the powers conferred upon the Governor-General by the National 
Security Act 1939-1940, so as to give the said Court cognizance of the 
said dispute and empower the said Court to exercise any jurisdiction 
under the Commonwealth Conciliation and Arbitration Act 1904-1934, 
or the said Regulations ? 

Answer. The said regs. 3, 4, 5 and 11 are valid. 
Question (2). Are any of the regs. 19, 29, 29A and 44 of the 

National Security {Supplementary) Reguhtions and in particular 
such portions of them as are recited in pars. 5, 6, 7 and 8 
respectively of this case and in pursuance of which the said employees 
have purported to make their said application, and, if so, which of 
them, a valid exercise of the powers conferred upon the Governor-
General by the National Security Act 1939-1940 so as to empower 
the said Court to entertain and determine all or any, and, if only 
one or some, which, of the said apphcations ? 

Answer. Regs. 19, 29 (1) to (3) and (7), 29A, are valid so as to 
empower the said Court to entertain and determine the said applica-
tions in respect of industrial work on 27th December 1941, and of 
work described in reg. 29 (1) performed on 24th September 1942 
but the regulations specified in the question do not empower the 
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said Court to entertain or determine any others of the said appUca-
tions. 

Each party has succeeded in part and has failed in part. In my PIDQTO 

opinion there should be no order as to costs. V. 
VICTORIA. 

R I C H J . I have had the advantage of reading the judgments of 
the Chief Justice and Williams J. and as I am in substantial agree-
ment with their reasons I concur in the answers to the questions 
proposed by the Chief Justice. 

STARKE J . Case stated by a judge of the Commonwealth Court 
of Conciliation and Arbitration pursuant to s. 31 of the Common-
wealth Conciliation and Arbitration Act 1904-1934. 

The proceedings before the Arbitration Court in the present cases 
were applications on the part of several permanent members of the 
public service of the State of Victoria appointed by and employed 
by the State subject to the provisions of the Public Service Act of 
the State for holiday rates of pay or compensation under various 
clauses of the Commonwealth Industrial Peace and Supplementary 
Regulations. I t has already been decided in this Court that these 
Regulations do not cover public servants of a State engaged in its 
ordinary governmental departments {R. v. Commonwealth Court of 
Conciliation and Arbitration ; Ex parte Victoria ; Victoria v. The 
Commonwealth (1)). But it is said that the State of Victoria employed 
the public servants concerned in this case in industrial activities. 
So far as the facts are stated it appears that these servants loaded 
explosives from an explosives depot in the State of Victoria on to 
lighters and into ships standing in Port Phillip Bay and performed 
some maintenance work in connection with the lighters. And they 
were employed in the Public Works Department of the State. I t 
does not appear from the case whether the State of Victoria manufac-
tures explosives, but at all events the case states that it stores and 
lighters explosives. 

This activity is not specially related to the war, for it was carried 
on before the outbreak of war and is still carried on and the explosives 
appear to be used for any purpose for which explosives are normally 
required. And the case states that substantially they are not used 
for the manufacture of munitions of war such as shells, torpedoes 
and so forth. Let it be assumed that the case finds and states as 
a fact that the activity of the State and of these servants is an 
industrial activity, still the question arises whether the Common-
wealth has any authority under the Constitution to compel the 

(1 ) ( 1 9 4 2 ) 6 6 C . L . R . 4 8 8 . 
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PIDOTO plenary legislative power over the States as such in respect of 
the powers conferred upon the Parliament by the Constitution unless 
the same be clearly denied and particularly so in relation to the 

starkoj. defence power. 
The Engineers'' Case (1) does not, I think, for reasons which I 

have stated in Victoria v. The Commonivealth (2), warrant any such 
proposition. Nor can I find any such proposition maintained by 
a majority of this Court in the judgments in Victoria v. The Common-
wealth (3), nor in the Case of the Women's Employment Board (4). 
And in my judgment the proposition is subversive of the Constitution 
and, as I think, of all constitutional principle, but I shall not again 
repeat my reasons for rejecting the argument, for these may be found 
at large in South Australia v. The Commonwealth (5) and Victoria 
V. The Commonwealth (6). Consequently, in my opinion, the Com-
monwealth Court of Conciliation and Arbitration has no jurisdiction 
over the State of Victoria in the proceedings now before it and any 
regulations purporting to give it such jurisdiction are therefore 
invalid. And from my point of view no other pronouncement is 
necessary. The function and the duty of this Court is to determine 
questions of law that arise in proceedings before the Arbitration 
Court but not to write essays upon the Industrial Peace Regulations 
or to give opinions upon hypothetical questions of law that do not 
arise in the proceedings {Merchant Service Guild of Australasia v. 
Newcastle and Hunter River Steamship) Co. Ltd. [iVo. 1] (7) ; Australian 
Commonwealth Shifting Board v. Federated Seamen's Union of 
Australasia (8) ). 

But there are also, I think, other objections to the validity of the 
Industrial Peace Regulations. Reg. 3 standing alone is innocuous. 
It is a mere interpretation section. But reg. 4 is, I think, bad. It 
provides that during the continuance of the Regulations the Arbitra-
tion Act shall be applied and construed as if from the definition of 
" industrial disputes " in s. 4 of the Commonwealth Conciliation and 
Arbitration Act the words " extending beyond the limits of any one 
State " were omitted and the jurisdiction of the Commonwealth 
Court of Conciliation and Arbitration were extended accordingly. 
The Commonwealth thus takes complete control of all industrial 
disputes whatever throughout Australia. Such disputes may be 
only threatened, impending or probable, but the Commonwealth 

(1) (1920) 28 C.L.R. 129. (5) (1942) 65 C.L.R. 373, at pp. 445, 446. 
(2) (1942) 66 C.L.R., at p. 513. (6) (1943) 66 C.L.R., at pp. 515, 516. 
(3) (1942) 66 C.L.R. 488. (7) (1913) 16 C.L.R. 591. 
(4) (1943) 67 C.L.R. 347. (8) (1925) 36 C.L.R. 442. 
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nevertheless takes control of them. And, further, by reg. 10, 
where any organization or employer is aware of any industrial 
matter which may lead to the occurrence of a strike, a stop-work 
meeting or any other interruption of work the Court may by appro-
priate procedure hear and determine the matter or cause another 
tribunal to hear and determine the matter as if it were an industrial 
dispute. And this jurisdiction is assumed over the whole field 
whether the disputes or matters have or have not any relation to 
national security or to defence. The greatest and the most trivial 
industrial disputes and matters are all alike brought under Common-
wealth power. I t is difficult, I think, to justify the validity of 
regulations in this form, having regard to the decisions of this 
Court in the Lighting Restrictions Case (1) and R. v. University of 
Sydney; Ex 'parte Drummond (2). And it is equally diihcult 
to justify the Regulations on the ground that they are a system 
of dealing with all industrial disputes and matters and so con-
nected with defence and war. Such a proposition would be equally 
true at any time. And it is merely asserting that all matters, 
particularly industrial matters, affecting the well-being of- the 
community have such a relation, which I understood was a pro-
position denied in the Lighting Restrictions Case (1). Again, in 
Victoria v. The Commonwealth (.3) it is recognized that the defence 
power is not without limit, and yet with regard to industrial disputes 
and matters that power is apparently without any limit whatever. 
And this is apparently so because otherwise it would be difficult to 
keep within power and much litigation would result. But I may 
point out that this difficulty is not apparent in the National Security 
Act itself, for it confines the power to make regulations to those 
securing the public safety and defence of the Commonwealth, nor 
in various regulations which have similar restrictions : Cf. Supple-
mentary reg. 29. In my opinion reg. 4 transcends the limits of the 
National Security Act and the defence power in the Constitution, 
and it brings down in its train regs. 5 and 11. 

There are also other objections to various Supplementary regula-
tions mentioned in the case. Supplementary reg. 29, sub-clauses 
8 and 9 and 10, were held invalid in the Public Service Case (3), 
and the invalidity of Supplementary reg. 44 follows, I thinlc, for 
much the same reason. I t was said during argument that my 
statement in the Public Service Case (4) is inaccurate because Show 
Day was a holiday under the Public Service Act 1928 (Vict.), s. 187, 
and was never cancelled, but the fact is not material to the decision. 
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(1) (194.3) 67 C.L.R. 41.3. 
(2) (1943) 67 C.L.R. 9.5. 

(3) (1943) 66 C.L.R. 488. 
(4) (1943) 66 C.L.R., at p. 515. 
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Supplementary reg. 19 is also, I think, invalid. "Premises" 
in that regulation, it will be observed, refers to any premises what-
ever at which any industry is carried on. And, if reg. 44 is bad 
because it covers " any business," so reg. 19 is equally bad because 
it covers " any industry." 

Supplementary reg. 29, sub-clauses 1 to 7, both inclusive.—Thh 
regulation is limited to work wholly or partly in production for 
war or defence purposes or in repair or overhaul of munitions of 
war or work associated with the prosecution of the war. Now 
this regulation illustrates a proper limitation of Federal regulation 
in respect of defence, and, except in so far as it purports to bind 
the States and directs them to make payments from their revenues 
as the Commonwealth prescribes, the regulation seems within power 
and valid ; but the only question this Court should decide is whether 
it binds the States as such. In my opinion the regulation is bad in 
so far as it purports to direct the States as such to make the payment 
in the regulation prescribed. 

Supplementary reg. 29A falls within Supplementary regs. 19 and 
44. I t relates to the matters provided for in those regulations. 

I t was sought to save the invalid regulations by reference to the 
Acts Interpretation Act 1901-1941, s. 46 (&). The section is a legis-
lative declaration of the intent of Parliament that if valid and invalid 
provisions are found in regulations, however interwoven together, 
no provision within the power of the regulation-making authority 
shall fall by reason of such conjunction but the regulation shall 
operate on so much of its subject matter as the authority might 
lawfully have dealt with {Newcastle and Hunter River Steamship Co. 
Ltd. V. Attorney-General for the Commonwealth (1) ). The section 
provides a rule of construction " but not an inexorable command." 
Notwithstanding the presumption in favour of divisibility which 
arises from the legislative declaration the Court cannot rewrite 
a regulation and give it an effect altogether different from that sought 
by the regulation viewed as a whole. These useful observations 
on the effect of such a provision as is contained in the Acts Inter-
pretation Act I take from the opinion delivered by the Supreme Court 
of the United States in Railroad Retirement Board v. Alton Railroad 
Co. (2). And this view has been acted upon in this Court on more 
than one occasion {Australian Railways Union v. Victorian Railways 
Commissioners (3) ; R. v. Burgess ; Ex parte Henry (4); R. v. Poole ; 
Ex parte Henry [iVo. 2] (5) ), and is applicable to the regulations 
now under consideration. 

(3) (1) (1921) 29 C.L.R. 357. 
(2) (1935) 295 U.S. 330, at pp. 361, 

362 [79 Law. Ed. 1468, at p. (4) 
1482]. (5) 

(1930) 44 C.L.R. 319, at pp. 385, 
386. 

(1936) 55 C.L.R. 608, at p. 659. 
(1939) 61 C.L.R. 634. 
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I t is quite impossible to gather from the regulations themselves 
the extent to which the regulation-making authority intended that 
the regTilations should operate in case of invalidity without reframing 
them and making clear and definite the limits of their operation. 

Lastly I would add that the limits of the defence power are so 
vague and ill defined and so overshadowed by war and political 
considerations that constitutional principles and implications are 
apt to be overlooked or neglected. Therefore I would answer the 
questions stated in the case in a manner sufficient to dispose of the 
cases actually before the Arbitration Court without any general 
declaration of validity of the Industrial Peace Regulations, many of 
which were not discussed in the present case. 

The questions stated should be answered that regs. 4, 5 and 11 
mentioned in the case and Supplementary regulations 19, 29, 29A 
and 44 mentioned in the case give the Commonwealth Court of 
Conciliation and Arbitration no authority or jurisdiction to make 
any award or order against, or to exercise any jurisdiction over, 
the State of Victoria in respect of the permanent members of the 
pubhc service of Victoria mentioned in the case. 

M C T I E K N A N J. The Executive of the Commonwealth used the 
powers conferred upon it by the National Security Act 1939-1940 to 
make regulations prohibiting employers and their employees from 
observing various days as holidays at the places of employment 
mentioned in the regulations respectively, notwithstanding that 
any Commonwealth or State law required that such days should be 
observed as holidays at those places of employment. These regula-
tions include 19, 29, 29A and 44 of the National Security (Supple-
mentary) Regulations. Their effect was that on the days to wliich 
the regulations respectively applied, the employers were bound to 
keep open and their employees to work at any places, which came 
within the scope of the regulations respectively, as if such days 
were ordinary working days. The regulations entitled the employees 
to receive payment in addition to that paid for an ordinary day's 
work. If they were entitled under any industrial law, award or 
agreement to additional payment for working on a holiday, they 
were to be paid at that rate : if there was no such right, the regula-
tions remitted the question whether they should receive additional 
payment, and the amount, to any tribunal or authority having 
jurisdiction to determine disputes or claims in respect of the rates 
of pay which the employee should receive for the work done by him. 

The present case arises out of applications which a number of 
employees of the State of Victoria respectively made to the Common-
wealth Court of Conciliation and Arbitration for orders entitling 
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H. ('. ov A. ^j^gj^ additional payment for working on days which, but for the 
intervention of the Commonwealth, would have been observed as 

I'lDOTo holidays at their place of employment. 
V- The jurisdiction of the Commonwealth Court of Conciliation and 

ici^iA. Arbitration under the statute, pursuant to which it discharged its 
iMcTieniaii J. functions before the making of the National Security {Industrial Peace) 

Regulations, was to make an award appropriate to the prevention or 
settlement of an inter-State dispute. The National Security {Indus-
trial Peace) Regulations have transformed it, for the period they 
remain in force, into a tribunal for the preservation of industrial peace 
generally in the Commonwealth, and it may act for this purpose 
whether the dispute or unrest which threatens or disturbs industrial 
peace extends beyond the limits of a State or not (regs. 3 and 4). By 
the provisions which these Regulations add to the statute, the Court 
is given cognizance of all industrial disputes, which it is satisfied, or 
which the Minister certifies to the Court, are proper to be dealt with 
in the interests of industrial peace and national security (reg. 5). 
The Court may also, in any case where the Court deems it desirable 
in the interests of industrial peace or national security, exercise any 
jurisdiction under the statute or the Industrial Peace Regulations of 
its own motion. But the only disputes of which the Court is given 
cognizance are disputes arising in industry {R. v. Commonwealth 
Court of Conciliation and Arbitration ; Ex farte Victoria (1) ). 

His Honour Judge Kelly, sitting as a judge of the Commonwealth 
Court of Conciliation and Arbitration, was satisfied that the applica-
tions made by these employees of the State of Victoria are in respect 
of an industrial dispute, within the meaning of the Industrial Peace 
Regulations, which is proper to be dealt with in the interests of 
industrial peace and national security (reg. 5). I t is to be assumed 
therefore, for the purposes of this case, that the applicants were 
employed in an industrial undertaking of the State and not in 
connection with its governmental functions. His Honour accordingly 
took cognizance of the industrial dispute and deemed it desirable in 
the interests of industrial peace and national security to exercise 
jurisdiction under the statute and the Regulations on his own 
motion. 

The questions in the present case, which his Honour stated under 
s. 31 (2) of the statute, are whether the Governor-General exceeded 
the powers conferred on him by the National Security Act 1939-1940 
in making the National Security {Industrial Peace) Regulations, par-
ticularly regs. 3, 4, 5 and 11, pursuant to which the Court has taken 
cognizance of the foregoing industrial dispute ; and in making regs. 

(1) (1942) 66 C.L.R. 488. 
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19, 29, 29A and 44 of tlie National Security {Supplementary) Regula-
tions, on which the appHcations giving rise to the industrial dispute 
are based. 

The question to be resolved is whether either set of Regulations 
exceeds the powers conferred on the Governor-General to make I^I^IA . 
regulations for securing the public safety and the defence of the McTiemanJ. 
Commonwealth, and the Territories of the Commonwealth, or for 
prescribing all matters which are necessary or convenient to be 
prescribed for the more effectual prosecution of the war {National 
Security Act 1939-1940, s. 5). A shorter way of stating the question 
to be decided is whether the Regulations are within the defence 
power of the Commonwealth. 

In Farey v. Burvett (1) the defence power was the subject of 
this observation : " I t is complete in itself and there can be no 
implied reservation of any State power to abridge the express 
grant of a power to the Commonwealth "—See also South Aus-
tralia V. The Commonwealth (2) ; R. v. Commonwealth Court of 
Conciliation and Arbitration (3). In the latter case I said that 
" In the Engineers' Case (4) the Court said that the principles 
upon which it determined that case apply generally to all the 
powers contained in s. 51 of the Constitution of the Common-
wealth. One of the principles upon which the Court decided that 
case is stated in these words : ' Laws validly made by authority 
of the Constitution bind, so far as they purport to do so, the 
people of every State considered as individuals or as political 
organisms called States—in other words, bind both Crown and sub-
jects ' (5) ". The Commonwealth's defence power is a power to 
make all laws which are capable of conducing to the protection of 
the Commonwealth and the waging of war against its enemies. The 
words of Chief Justice Marshall in Gibbons v. Ogden (6), which were 
spoken in relation to the power of Congress to regulate inter-State 
commerce, may be applied to the defence power of the Commonwealth: 
" This power . . . is complete in itself, may be exercised to its 
utmost extent and acknowledges no limitations other than are pre-
scribed in the Constitution." I t follows that if the Regulations which 
are in question in the present case are a valid exercise of the powers 
which the Parhament delegated to the Governor-General, the Regula-
tions are binding on the State of Victoria : and it also follows that the 
State was bound, notwithstanding its own laws with respect to 
holidays, to keep open on the days to which the National Security 

(1) (1916) 21 C.L.R., at pp. 453, 454. (4) (1920) 28 C.L.R. 129. 
(2) (1942) 65 C.L.R. .373. (5) (1920) 28 C.L.R., at p. 153. 
(3) (1942) 66 C.L.R., at p. 522. (6) (1824) 22 U.S. 1 [Q Law. Ed. 1]. 
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(Sup-plementary) Regulations applied, such of its establishments as 
came within the Regulations, and to pay the employees who worked 
there on those days according to any determination made by the 
Court of Conciliation and Arbitration in accordance with those 
Regulations and the National Security {Industrial Peace) Regulations. 

The Executive has stated on the face of the National Security 
{Industrial Peace) Regulations the purposes for which it made them. 
In the first place the Executive makes the statement that the pre-
servation of peace in industry is a necessary condition for the efficient 
prosecution of the war. This is a self-evident truth, at least as 
regards such parts of industry as are concerned with things needed 
in war. In the second place, the Executive has stated on the face 
of the Regulations that, in order to preserve peace in industry, it is 
desirable that certain limitations on the jurisdiction of industrial 
tribunals constituted under the laws of the Commonwealth should 
be removed and that provision should be made for those tribunals 
to deal with industrial disputes with greater expedition. The 
limitations correspond with those which are inherent in s. 51, pi. xxxv. 
pursuant to which those laws were passed. The only means which 
those laws provided for the prevention and settlement of industrial, 
disputes were conciliation and arbitration, and the only disputes to 
which those laws extended were inter-State disputes. Because of 
these limitations no Commonwealth industrial tribunal could inter-
vene to prevent or settle a dispute that did not extend beyond a 
State, even if the industry disrupted by the dispute is vital to the 
economy of the whole Commonwealth. Furthermore, because of 
these limitations, no Commonwealth industrial tribunal could, as a 
matter incidental to the prevention or settlement of an industrial 
dispute between the disputants, make an award which would apply 
generally to all employers and employees, irrespective of whether 
they were disputants or not, and finally, because of the limitation 
in the existing laws for the prevention and settlement of industrial 
disputes, much prolixity and artificiality, which led to industrial 
unrest, often characterized the steps by which Commonwealth 
industrial tribunals got cognizance of the industrial disputes in respect 
of which they had jurisdiction. 

Reg. 4 removes from the definition of the industrial disputes, 
with which the Commonwealth industrial tribunals could deal, the 
limitation confining their jurisdiction to industrial disputes extend-
ing beyond the limits of a State. The validity of reg. 4 arises 
in this case, as the applications which the employees have made 
do not give rise to an inter-State dispute. Industrial peace is a 
necessary condition for the efficient prosecution of the war ; and to 
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preserve peace in an industry that is carried on in one State only is no ^^ 
less conducive to that end than to preserve peace in an industry 
that is carried on in more than one State. The mere technical dis-
tinction between an industrial dispute confined within a State and 
an industrial dispute extending beyond its limits is irrelevant to 
the question whether the dispute is an impediment to the prosecution McTieman j. 
of the war. The relevant consideration is whether the preservation 
of industrial peace everywhere within the limits of the Common-
wealth may conduce to the more efficient prosecution of the war. 
There is no doubt that it may do so. 

The question of the validity of reg. 5 (a) and reg. 11 also arises in 
this case. I t is clearly appropriate to the end which the Executive 
has in view in making the Regulations, the efficient prosecution of 
the war, for the Court, therein mentioned, to have cognizance of all 
industrial disputes which that Court is satisfied, or the Minister 
certifies to it are proper to be dealt with in the interests of industrial 
peace and national security (reg. 5 (a) ) ; and also to give it juris-
diction to exercise its powers under the Act and the Regulations 
for the prevention and settlement of industrial disputes in any case 
where the Court deems it desirable in the interests of industrial peace 
and national security (reg. 11). If there are industries in which 
disputes and unrest would not be detrimental to the efficient prosecu-
tion of the war this Court has no information which would enable it 
to say what they are. In any case, it is not necessarily untrue that 
industrial unrest outside the particular industries which are directly 
concerned with things needed in the war, could lead to industrial 
unrest within those industries. 

This Court cannot, in my opinion, hold that it is not conducive or 
incidental to the plan of the Regulations, which is to preserve 
industrial peace in the Commonwealth as a condition necessary to 
the efficient prosecution of the war, for the Commonwealth to 
authorize its industrial tribunals to deal with industrial disputes 
occurring in any branch of industry. 

Section 51, pi. xxxv., of the Constitution being subject to the 
limitations which have been described, it follows that the powers of 
the States to make laws for the prevention and settlement of intra-
s tate disputes are saved by s. 107 of the Constitution. But it does 
not follow that the National Security {Industrial Peace) Regulations 
invade those State powers. These Regulations are an exercise of 
the Commonwealth's defence power, not an invasion of a field of 
State legislative power which is saved by the Constitution. The 
defence power is not limited by s. 51, pi. xxxv. 

In my opinion regs. 3, 4, 5 {a) and 11 of the National Security 
[Industrial Peac£) Regulations are a valid exercise of the powers 
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PIDOTO ^^^ ̂ ^ National Security {Swpplementary) Regulations 
V. provides that certain days shall not be observed as holidays at the 

icTORiA. employer's "business premises" and the regulation says that 
McTiernan J . " premises " means bank, office, shop, factory or any premises at 

which any industry is carried on and includes any Department of 
the Commonwealth and any place at which the business of any 
authority of the Commonwealth or of a State or Territory of the 
Commonwealth or any local governing body is carried on. The 
places at which reg. 29 (1) of those Regulations provides that the 
days to which the regulation is applicable shall not be observed as 
holidays are every establishment, factory, mine, or workshop, which is 
engaged wholly or partly in production for war or defence purposes, 
or in the repair or overhaul of munitions of war, and every Common-
wealth or State Department or authority of the Commonwealth or 
of a State engaged on work associated with the prosecution of the 
war. Reg. 29 (8) extended the provisions of reg. 29 to another day 
which was a holiday in Victoria only, and made it apply to employers 
and bankers (being persons engaged in the business of banking and 
insurance) and to every Commonwealth or State Department or 
authority of the Commonwealth or of a State engaged on any work 
whatsoever. Reg. 44 provides that the days to which it applies 
shall not be observed as holidays at the place at which the employer 
is engaged in business, and the regulation was expressed to extend 
to Commonwealth and State employees. 

It is a proposition, which I think is indisputable, that the National 
Security Act 1939-1940 confers power on the Executive to prohibit 
the observance of any day as a holiday if such observance could 
possibly interfere with the efficient prosecution of the war. The 
National Security {Swpplementary) Regulations prohibit the observ-
ance of certain days as holidays in particular fields of private enter-
prise and in Commonwealth and State Departments. 

The Court has no information which would enable it to say, 
so far as regards those fields of private enterprise, that the cessation 
of work on any of those days would not appreciably interfere with 
the nation's war effort. Such parts of private enterprise which 
the Regulations affect are either industrial or business operations 
or services incidental to such operations. The important relation-
ship of industry to the war effort and the obvious need of a con-
tinuity of work in industry are sufficient ground for saying that 
the elimination of holidays within the fields of private enterprise 
mentioned in the Regulations respectively is a step which is capable 
of aiding the prosecution of the war. 
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In Victoria v. The Commonwealth (1) it was decided, however, H. C. of A. 
that reg. 29 (8), (9) and (10) are not within the ambit of the defence 
power in so far as they purport to control the hoHdays and remunera-
tion of members of the pubhc service of Victoria who are not 
engaged in work associated with the war. It has been shown ^ i ^ i a . 
by the foregoing references to the Regulations that 29 (1) was McTiemanJ. 
expressed to apply to every Commonwealth or State Department 
engaged on work associated with the prosecution of the war, 
whereas 29 (8), (9) and (10) explicitly rejected that criterion 
and purported to lay down a rule to be observed by every Common-
wealth and State Department engaged on any work whatsoever. 
It was plain on the face of the Regulations that 29 (8), (9) and 
(10) were intended to have a more extensive operation than 29 
(1). The words " engaged on work associated with the prosecu-
tion of the war " limited a wide field. It could not be predicated 
that any part of industry could be excluded from that field : but 
the words used in reg. 29 (8) " engaged on any work whatsoever " 
gave a reasonably plain indication that the Executive itself did 
not consider that all the work which would have been carried on in 
Government Departments, if the holidays had not been observed 
therein, would have been associated with the prosecution of the 
war. Hence other considerations than some association, which 
could be presumed to exist between the work of employees in the 
State Departments and the prosecution of the war, were advanced 
in the last-mentioned case to support reg. 29 (8), (9) and (10). These 
considerations did not find favour with the Court. In the present 
case we are asked to reconsider the question whether these sub-
regulations are invalid. I think that task should not be undertaken. 

The employers and employees to whom the above-mentioned 
National Security {Supplementary) Regulations (i.e., those other 
than reg. 29 (1) ) are expressed to apply may be divided into two 
classes, those engaged in industry and those engaged in occupa-
tions not falling within industry. It could clearly conduce to 
the more efficient prosecution of the war to prohibit the inter-
ruption of industrial work by the observance of holidays. As 
regards State employees, those engaged in industrial work and those 
engaged in ordinary governmental work are two distinct and separate 
classes. In so far as these regulations apply to these two classes 
they are good in part and bad in part. But the regulations are 
expressed to apply generally to the whole class of State employees and 
accordingly if the regulations are to be held valid to any extent, that 
result can be achieved only by giving them an artificial construction 

(1) (1942) 60 C.L.R. 488. 
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according to the rule in s. 46 (&) of the Acts Inter'pretation Act 1901-
1941. The rule has been described as a rule of construction in 

PIDOTO Poole (1) and in Victorian Chamber of Manufactures v. The 

Commonwealth {Industrial Lighting Regulations) (2). See also R. v. 
Burgess (3). 

McXiernanj. Tliis rule of construction can be properly applied " i n relation 
to words which, merely because they describe too widely certain 
classes of persons, places or things, extend beyond the limits of 
Commonwealth power but which are capable of being read down 
so as not to trespass beyond such limits " {R. v. Burgess (4)). 
Where the provision to be construed according to the section 
is of that nature the question is whether the authority making it 
intended the provision to have " a distributive operation or 
effect. That is to say, did it intend that the particular command 
or requirement expressed in the provision should apply to or be 
fulfilled by each and every person within the class independently of 
the application of the provision to the others ; or were all to go 
free unless all were bound " {R. v. Poole (5) ). 

I t seems to me that the substance and policy of these regulations 
make it reasonable to presume that it was not intended to forbid 
such State Departments and their employees as were engaged in 
industrial work to observe the holidays only if the Regulations also 
required and bound the State Departments and their employees, 
whose work had no connection with the prosecution of the war, to 
give up those holidays. 

The above analysis does not of course apply to reg. 29 (1), which 
is expressly limited to Departments associated with the prosecution 
of the war, that is to say, in industry. 

In my opinion the first question should be answered : Yes, as to 
regs. 3, 4, 5 {a) and 11 ; and the second question : Yes, to the extent 
to which they apply to employees engaged in industry. 

WILLIAMS J. I answer the questions asked in the case stated as 
follows. 

Question 1. The Industrial Peace Regulations were enacted by 
the Governor-Genera], which means the Federal Executive Council, 
pursuant to the powers conferred upon the Governor-General by the 
National Security Act 1939-1940. That Act, as I have ventured to 
point out in previous cases, delegates to the Executive the right to 
exercise the legislative powers conferred upon the Commonwealth 
Parliament by s. 51 (vi.) of the Constitution. 

(1) (1939) 61 C.L.R., at pp. 652, 656. (3) (1936) 55 C.L.R., at p. 672. 
(2) (1943) 67 C.L.R. 413. (4) (1936) 55 C.L.R., at p. 676. 

(5) (1939) 61 C.L.R., atp. 652. 
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The Regulations enlarge the jurisdiction of the Commonwealth 
Court of Conciliation and Arbitration and of the conciliation com-
missioners appointed under the Commonwealth Conciliation and 
Arbitration Act 1904-1934 in two main ways : (1) they extend the 
jurisdiction of the Court and of the conciliation commissioners to all 
industrial disputes whether extending beyond the limits of any one 
State or not, and (2) they provide for the settlement of industrial 
unrest with respect to industrial matters although an industrial 
dispute with respect to those matters does not exist {Australian 
Coal and Shale Employees Federation v. Aherfield (1)). The Regula-
tions purport, therefore, to enact on behalf of the Commonwealth 
Parliament legislation in excess of the express power conferred upon 
the Commonwealth Parliament by s. 51 (xxxv.) of the Constitution 
and to invade a legislative domain which in normal times is reserved 
to the States by s. 106 of the Constitution. 

The Regulations can only be upheld, therefore, if they are a valid 
exercise of the defence power. 

In previous cases, and particularly in that relating to the vaHdity 
of the IFomew's Employment Act (2), I have ventured to state the 
tests which should, in my opinion, be applied in order to determine 
whether legislation is or is not within that power. I t follows from 
that decision that the fact that there is an express power to legislate 
under placitum xxxv. with respect to conciliation and arbitration 
for the prevention and settlement of industrial disputes extending 
beyond the limits of any one State does not deprive the Common-
wealth Parliament of its power under placitum vi. to legislate with 
respect to intra-State disputes where that legislation can be justified 
as legislation capable of aiding in the prosecution of' the war. 

I t is not contested that there are many intra-State industries in 
which industrial disputes and industrial unrest can seriously prejudice 
the successful prosecution of the war ; but it is contended that many 
intra-State industries have no connection with the prosecution of the 
war, so that an extension of the power of the Commonwealth Parlia-
ment to take control of industrial disputes and industrial unrest in 
these industries is not justified because it would not aid even inciden-
tally in the defence of the Commonwealth. It is contended, therefore, 
that the extension of Commonwealth legislation into the domain of 
intra-State industries in order to be valid should be confined to 
industries which are associated with the successful prosecution of 
the war. If it were possible to draw a line between those industries 
which are and those which are not associated with the prosecution 
of the war there might be considerable substance in this contention. 
But in the modern industrial world all its component parts are so 

(1) (1942) 66 C.L.II., at pp. 190, 191. (2) (1943) 67 C.L.R. 347. 

H. C. OF A. 
1943. 

PIDOTO 
V. 

VICTORIA. 

Williams J . 



V. 

V I C T O R I A . 

128 HIGH c o u r t [1943. 

J-l. C. or A. interlocked that it would be impossible artificially to create such a 
separation, or to anticipate what effect industrial disputes or indus-

1'TDOTO unrest in one industry which, taken in isolation, might not 
appear to have any association with the prosecution of the war, 
would have upon other industries which are associated with its 

Williams J . prosecution. Moreover, the objective in war-time is to confine pro-
duction to industries which assist the war efiort and to achieve a 
maximum output in these industries by concentrating all available 
man power on this work. I t is essential to keep the industrial 
machine running smoothly if this output is to be achieved and main-
tained. Legislation which sets up some national machinery to deal 
with industrial disputes and industrial unrest on a uniform basis 
throughout the Commonwealth is more likely to attain this end than 
legislation by each State, which would probably take different forms. 
The amount of industry which possibly has no connection with the 
war must be so small when compared with industry which has some 
connection that, in view of the general interlocking, it is, in my 
opinion, reasonably capable of aiding the war effort for the Common-
wealth to legislate to maintain industrial peace in the whole of 
industry, even if it is open to dispute in the case of some industries 
whether they have any connection with the prosecution of the war. 
War does not brook delay and to confine the Regulations to industries 
having some general classification such as industries associated with 
the prosecution of the war would invite litigation and therefore delay 
and expense in order to decide whether such an association existed 
or not. It is like price fixing. I t can be urged that some goods and 
services axe not essential to the maintenance of the armed or civilian 
population, so that it cannot aid the prosecution of the war to fix 
their prices. But it has been held by this Court that the Common-
wealth Parliament can, in time of war, control the prices of all goods 
and services. It has been estabfished by previous decisions of this 
Court and by the statements of Lord Haldane and of the Supreme 
Court of the United States of America which I cited in the case of 
the Women's Employment Act (1) that the Commonwealth Parliament, 
charged with the responsibility for the defence of the realm, and the 
Executive which it controls must be given considerable latitude to 
decide what means are required to make that defence effective. 
Looking at the matter in this way it cannot be said to be beyond 
the defence power for the Commonwealth to exercise control over 
all industrial disputes and industrial unrest in war-time. For these 
reasons I am of opinion that the National Security (Industrial Peace) 
regs. 3, 4, 5 and 11 are a valid exercise of power and that the first 
question should be answered in the affirmative. 

(1) (194,3) C7 C . L . R . 347. 
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Question 2. The first regulation mentioned in the case in chron-
ological order is reg. 19, gazetted on 16th December 1941. Shortly 
stated, it provided that during the period 25th December 1941 to 
3rd January 1942 the only holidays were to be on 25th and 26th 
December 1941 and on 1st January 1942, and that, except on these 
days, all employers and employees, including those employed in 
any department of a State, at any premises at which any industry 
was carried on, were to work on the other days in this period which 
would ordinarily have been observed as holidays. No means of 
applying for additional pay for work on the cancelled holidays was 
provided in the regulation. 

The next regulation is reg. 44, gazetted on 12th March 1942, 
amended on 31st March 1942 and repealed on 28th May 1942. 
Shortly stated, it provided that between 12th March 1942 and 30th 
June 1942, except on 3rd, 4th and 25th April 1942, all employees, 
including employees of any State, and all employers actively engaged 
in the conduct or control of any business, were to go to work on days 
which would ordinarily be observed as holidays. Sub-reg. 2A pro-
vided means of applying for additional pay. 

The history with respect to the next regulation, reg. 29, which 
was gazetted on the same day that reg. 44 was repealed, is set out 
in the report of the Public Service Case (1) and need not be repeated. 
I wish, however, to correct an error in my judgment in that case 
when I stated that the holiday on the day which would have been 
Show Day if the show had been held was cancelled, but I also wish 
to state that this error does not afiect my judgment in that case in 
any way. 

The next regulation is reg. 29A, gazetted on 25th June 1942. 
Shortly stated, it provided that where any employee had worked on 
any day which under regs. 19 or 44 was not observed as a holiday 
and he was not entitled to additional pay for such work, he could 
apply for additional pay to any tribunal or authority having juris-
diction to determine disputes or claims in respect of rates of pay or 
conditions of employment in relation to the work in which he was 
employed. 

It will be seen, therefore, that the provisions of reg. 19 were con-
fined to industrial undertakings, that the provisions of reg. 44 
embraced every kind of business, that the provisions of reg. 29, 
sub-regs. 1-3 and 7 were confined, in the case of the States, to work 
associated with the prosecution of the war, while the provisions of 
reg. 29, sub-regs. 8 and 9 were confined to the State or part of the 
State of Victoria. The provisions of sub-reg. 8 related to all officers 

(1) (1942) 66 C.L.R. 488, at pp. 531, 532. 
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or employees of the State, engaged in any work whatsoever, while 
those of sub-reg. 9 related to all such officers or employees engaged 
in any work in those parts of the State in which the first Tuesday 
in November would have been gazetted as a holiday if the Melbourne 
Cup had been run on its ordinary date. I t follows from what I have 

Williams J. said in this judgment and from the Public Service Case (1) that regs. 
19 and 29, sub-regs. 1-3 and 7 were within power, so that any officer 
or employee of the State who was engaged in industry within the 
meaning of reg. 19 or in work associated with the prosecution of the 
war within the meaning of reg. 29 (1) and worked on days which 
would ordinarily have been holidays in Victoria during the periods 
to which they applied would be entitled to apply for additional 
pay under reg. 29a or reg. 29 (3). The only days to which these 
regulations would apply would be 27th December 1941 and 24th 
September 1942. But it also follows that reg. 44 and reg. 29, sub-
regs. 8 and 9, which were not confined to industrial undertakings or 
to work associated with the prosecution of the war, were beyond 
power. They are therefore wholly invalid unless they can be brought 
partly within power under the provisions of the Acts Inter'pretatiion 
Act 1901-1941, s. 46 (&). 

Section 46 (&), so far as material, provides that where an Act 
confers upon any authority power to make any instrument (including 
regulations) " any instrument so made, granted or issued shall be 
read and construed subject to the Act under which it was made, and 
so as not to exceed the power of that authority, to the intent that 
where any such instrument would, but for this section, have been 
construed as being in excess of the power conferred upon that 
authority, it shall nevertheless be a valid instrument to the extent 
to which it is not in excess of that power." 

The sub-section requires, therefore, that if on the true construction 
of an instrument it has an operation which is in excess of power, 
then the Court is to read down the instrument by a process of con-
struction so that it will have an operation which is not in excess of 
power. The previous decisions of this Court to which we were 
referred, and particularly the statements in the joint judgment of 
five Justices in Newcastle and Hunter River Steamshif Co. v. Attorney-
General for the Commonwealth (2) and in the judgment of my brother 
Dixon in R. v. Poole ; Ex 'parte Henry [No. 2] (3), appear to me to 
establish that, in order to be capable of being subjected to such a 
process, the instrument must either contain independent provisions 

(1) (1942) 66 C.L.R. 488. 
(2) (1921) 29 C.L.R. 357, at pp. 369, 

370. 

(3) (1939) 61 C.L.R. 634, at pp. 652, 
653. 
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within power wliicK are severable and will continue to operate in 
the same manner as they would have done if the instrument as a 
whole had been valid, or it must appear from the provisions of the 
instrument, read in the hght of the power which it purports to 
exercise, that it is intended to operate in a distributive manner with 
respect to each and every part of the subject matter to which it 
relates, and therefore to operate with respect to those parts of the 
subject matter which are within power although it has failed to be 
effective with respect to the whole subject matter. 

Regs. 44 (1) and 29 (8) and (9) do not contain any severable 
provisions some of which are within and some beyond power, so that 
the only possible manner of reading them down by construction would 
be to give them a distribiitive effect and to hold that, although as a 
whole they were ineffective, they were nevertheless intended to 
apply to all employees engaged upon work with respect to which 
the Executive had power to legislate. The regulations must be 
within the power to make regulations conferred upon the Executive 
by the National Security Act. This is a power to make regulations 
for securing the public safety and defence of the Conunonwealth 
and for the effectual prosecution of the war. But this power which, 
as I have akeady said, corresponds to s. 51 (vi.) of the Constitution, 
is a power of an indefinite ambit. So far as the regulations with 
respect to holidays are concerned the Executive has exercised the 
power in a valid manner by legislating with respect to holidays in 
all industries (reg. 19) ; and with respect to particular industries 
and to all work associated with the prosecution of the war (reg. 29, 
sub-regs. 1-3 and 7) ; and in an invalid manner by legislating with 
respect to holidays in all business (reg. 44 (1) ) ; and with respect 
to holidays in all employment in Victoria, reg. 29, sub-regs. 8 and 9. 
There is no certain indication, therefore, either in the ambit of the 
power itself or in the regulations made under the power relating to 
holidays, of the extent to which the regulations which are beyond 
power should be read down so as to bring them within power. 

I am unable to find any indication in reg. 44 (1) that it was intended 
to be construed distributively. Its operation was deliberately 
enlarged beyond that of reg. 19 so as to include any business, whether 
of an industrial character or not, so that the indications are all to 
the contrary. Even if it was intended to have a distributive effect 
it is uncertain whether it should be construed to apply to all industrial 
businesses as in reg. 19, or to certain industrial businesses or to all 
work associated with the prosecution of the war as in reg. 29 (1). 
Moreover, it would be difficult to read reg. 44 down in the light of 
regulations, the operation of one of which was exhausted before it 
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came into force, while the other only came into force when reg. 44 
was repealed. The same remarks apply to reg. 29, sub-regs. 8 and 9. 
In both these sub-regulations the Executive deliberately enlarged 
the scope of the work beyond that included in sub-regs. 1-3 and 7. 
I t is also uncertain what narrower construction should be adopted. 
To attempt, therefore, to read down regs. 44 (1) and 29, sub-regs. 8 
and 9, would, as the Chief Justice said in the Lighting Restrictions Case 
(1), " b e re-writing the regulations and would in effect be engaging 
in legislation." 

I t may well be that reg. 44 (1) could be read down so as to be 
applicable to employees in the service of the Commonwealth or any 
authority of the Commonwealth or of the Administration of the 
Northern Territory and that reg. 29 (8) and (9) could be read down 
so as to be apphcable to employees in the service of the Common-
wealth or any authority of the Commonwealth, but this question 
does not arise in the present proceedings. 

For these reasons I am of opinion that question 2 should be 
answered that regs. 19 and 29, sub-regs. 1-3 and 7 are, but that regs. 
44 and 29, sub-regs. 8 and 9 (and sub-reg. 10 must fall with 9) are 
not, in relation to State servants, a valid exercise of power ; and in 
consequence that reg. 29A is a valid exercise of power for the purpose 
of applications by such servants under reg. 19 but not for the purpose 
of applications by them under reg. 44. 

Questions in case answered as follows :— 
(1) The said regulations 3, 4, 5 and 11 are valid. 
(2) Regulations 19, 29 (1) to (3) and (7), 29A, are valid 

so as to empower the said Court to entertain and 
determine the said applications in respect of indus-
trial work on 21th December 1941, and of worh 
described in reg. 29 (1) performed on 2ith September 
1942 hut the regulations specified in the question 
do not empower the said Court to entertain or deter-
mine any others of the said applications. 

No order as to costs. 

Solicitors for the applicants, Maurice Blackburn & Go. 
Solicitor for the respondent, F. G. Menzies, Crown SoHcitor for 

Victoria. 
Solicitor for the intervener, H. F. E. Whitlam, Crown Solicitor for 

the Commonwealth. 
E. F. H. 

(1) (194.3) 07 C.L.R. 413, at p. 419. 


