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Death Duty (iV.iS. TF.)—Property comprised in gift—Bona-fide possession and enjoy-
ment—Entire exclusion of deceased—Settlement by deceased—Deceased a trustee 
of settlement—Besulting trust in favour of deceased—Stamp Duties Act 1920 
(i^./S.Tf.) {No. 47 of 1920), sec. 102 (2) {d). 

Sec. 102 (2) (d) of the Stamp Duties Act 1920 (N.S.W.) provided for the 
inclusion for the purposes of death duty as part of a deceased person's estate of 
" any property comprised in any gift made by the deceased at any time . . . 
of which bona fide possession and enjoyment has not been assumed by the donee 
immediately upon the gift and thenceforth retained to the entire exclusion 
of the deceased, or of any benefit to him of whatsoever kind or in any way 
whatsoever." Gift was defined by sec. 100 of the Act to mean any disposition 
of property (which includes the creation of a trust) without full consideration 
in money or money's worth. 

Held tliat the subject matter of a settlement made by a deceased person is 
not included in the deceased person's estate under sec. 102 (2) (d) merely 
because the deceased person was one of the trustees of the settlement and thus 
retained a legal interest in the subject matter of the settlement or because the 
trusts declared did not necessarily exhaust the entire beneficial interest, so 
that in certain contingencies which did not happen there would have been 
a resulting trust in favour of the deceased person. 

Irk re Cochrane, (1905) 2 I.R. 626 ; (1906) 2 I.R. 200, approved. 
Decision of the High Court of Australia : Perpetual Trustee Co. {Ltd.) v. 

Commissioner of Stam.p Duties {N.S.W.), (1941) 64 C.L.R. 492, affirmed. 
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A P P E A L from the High Court to the Privy Council. 
This was an appeal by the Commissioner of Stamp Duties of New 

South Wales from the decision of the High Court in Perpetual 
Trustee Co. {Ltd.) v. Commissioner of. Stamp Duties {N.S.W.) (1) 
upon a case stated under sec. 124 of the Stamp Duties Act 1920-
1933 (N.S.W.) in which the opinion of the Court was sought upon 
the question whether certain shares, which, by an indenture of 
settlement made between the deceased settlor of the one part and 
five trustees, of whom he himself was one, of the other part, were 
to be held by the trustees upon certain trusts for the maintenance, 
education, advancement and benefit of the settlor's infant son and, 
together with the accumulated income arising therefrom, were to 
be transferred to the son on his attaining the age of twenty-one 
years, having regard to the nature of the trusts and other circum-
stances formed part of the deceased settlor's dutiable estate. 

The High Court reversed the decision of the Supreme Court of 
New South Wales (2) and answered the question in the negative. 
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Wynn-Parry K.C. and J. H. Stamp, for the appellant. 

Wilfrid Barton K.C. and H. 0. Danckwerts, for the respondent. 

L O R D R U S S E L L OF K I L L O W E N delivered the judgment of their 
Lordships, which was as follows :— 

The question for decision on this appeal is whether certain shares 
in a company called R. Hall & Son Ltd. formed part of the dutiable 
estate of one John Richard Hall deceased. The proceedings were 
initiated in the Supreme Court of New South Wales upon a case 
stated by the Commissioner of Stamp Duties for that State under 
sec. 124 of the New South Wales Stamp Duties Act 1920. The 
relevant facts as stated in the case are as follows :— 

The company was one which carried on a business (originally 
owned by John Richard Hall) of commission and general merchants, 
and which was managed and controlled by him. By an indenture 
dated 7th December 1917 he made a settlement of eight hundred 
and fifty of the shares which he owned in the company, and of 
which he was the registered holder. These shares (which were fully 
paid and of the nominal value of one pound each) were transferred 
into and registered in the names of five trustees of whom he himself 
was one. The name of John Richard Hall (who will hereinafter be 
referred to as the settlor) stood first in the register of members. 

(1) (1941) 64 C.L.R. 492. (2) (1940) 40 S .R. ( N . S . W . ) 571 ; 57 
W . N . 210. 
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By the said indenture, which was expressed to be made between 
the settlor of the one part and the five trustees of the other part, 
the settlor, in consideration of the natural love and affection which 
he bore for his infant son John Stuart Hall, declared that the trustees 
should hold the said shares upon trusts of which the material pro-
visions ran thus :— 

" 1 . To pay and apply the whole or such part or parts as the said 
trustees shall think fit of the income and dividends received from the 
said shares and the investments hereinafter referred to from time to 
time towards the maintenance advancement benefit and education 
of the said John Stuart Hall during his minority. 

2. To invest any surplus income from time to time in any one 
or more of the investments hereinafter authorized with full power 
to vary the same from time to time for another or others of a like 
nature but so that such accumulations shall always be liable to be 
applied for the purposes aforesaid as if the same were income arising 
in the then current year. 

3. During the minority of the said John Stuart Hall to apply the 
said income and/or any accumulations thereof as aforesaid and/or 
any proceeds of sale of the said shares or any part or parts thereof 
as the said trustees shall think fit and/or any sum or sums which 
the trustees may think fit to raise by way of mortgage on the said 
shares or any part or parts thereof for the maintenance education 
advancement or benefit of the said John Stuart Hall and for such 
purposes the trustees shall have power from time to time to mortgage 
all or such part or parts of the said shares as they may think fit 
and/or to sell from time to time all or any part or parts of the said 
shares at such prices on such conditions and either by private con-
tract or public auction or on the Stock Exchange as the said trustees 
shall in their absolute discretion think fit. 

5. Any moneys paid by the trustees for the maintenance education 
advancement or benefit of John Stuart Hall may be paid to the 
natural or other guardian or guardians for the time being of John 
Stuart Hall by the trustees without the necessity of the trustees 
seeing to the application thereof or compelling the said guardian or 
guardians to account for the same or any part thereof Provided 
the trustees are satisfied that John Stuart Hall is being properly 
maintained and educated and that his advancement is not being 
neglected. 

7. Any trustee of this settlement may from time to time with the 
consent of any other trustee or trustees of this settlement delegate 
to such other trustee or trustees all or any duty or duties and/or 
power or powers and/or discretion or discretions by writing under 
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his hand only and without the necessity of it being under seal with full 
power to revoke the same from time to time. No trustee who has 
so delegated any such duty power or discretion shall be personally 
liable for any loss incurred by the trust property and occasioned by 
any act default or omission of the said other trustee or trustees (to 
whom such delegation has been made) in the exercise of such delegated 
duty power or discretion. 

10. Upon John Stuart Hall attaining the age of twenty-one years 
to transfer to him as his absolute property all the property and assets 
whatsoever including the accumulations of income and all invest-
ments held by the said trustees under the trusts of this indenture." 

The settlor died on 27th June 1921, and the respondent is his 
surviving executor. The said John Stuart HaU attained his age of 
twenty-one years on 27th November 1931, when the assets comprised 
in the settlement were transferred to him. From the time of the 
settlement the settlor never exercised any voting power in respect 
of the said shares. Shortly after the date of the settlement, the 
trustees took out a policy of insurance on the life of the said John 
Stuart Hall in the sum of £10,000, and paid the premiums in respect 
thereof out of the dividends and income received by them as such 
trustees. With the exception of those premiums, no part of the said 
dividends and income was paid or applied towards the infant's 
maintenance, advancement or benefit. Any balance which might 
have been so applied was accumulated and invested. 

The existence of the settlement was not disclosed when the settlor 
died, and accordingly the said shares were not in any way taken 
into account when the final balance of his estate was valued for pur-
poses of death duty. Upon a recent disclosure of the settlement, 
the Commissioner claimed that the said shares formed part of the 
settlor's dutiable estate and assessed additional death duty in respect 
thereof at the sum of £165 17s. The respondent paid under protest, 
and called upon the Commissioner to state a case. The questions 
submitted for the decision of the Court were three, but only one is 
in dispute, viz. : Did the said shares form part of the settlor's dutiable 
estate ? 

One further fact should be added to those stated in the case. 
Eleven other settlements, in the same form as the one under con-
sideration on this appeal, had been made by the settlor in favour of 
his infant son. The Commissioner made the same claim in respect 
of each, and notices of appeal in respect of each were served under 
the said Act. It was, however, agreed between the parties that 
only the appeal which has brought the matter before their Lordships' 
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Board should be proceeded with, and that the ultimate decision, 
thereon should decide the others. 

The Supreme Court of New South Wales answered the question 
in the affirmative (1). On appeal from that decision the High Court 
of Australia set aside the judgment and order of the Supreme Court 
and answered the question in the negative (2). 

The question is one the answer to which depends partly upon the 
construction of the settlement, and partly upon the construction of 
the Act. The Act must be considered in the form in which it stood 
at the date of the settlor's death, viz. the Stamp Duties Act 1920, 
which was Act No. 47, 1920, and was assented to on 31st December 
1920. 

The relevant provisions of this Act are the following, which occur 
in Part IV., which deals with " Death Duty " :— 

" 100. In this Part . . . unless the context or subject-matter 
otherwise indicates or requires,— . . . ' Disposition of pro-
perty ' means—(a) any conveyance, transfer, assignment, mortgage, 
delivery, payment, or other alienation of property whether at law 
or in equity ; (b) the creation of any trust; . . . ' Gift ' means 
any disposition of property made otherwise than by will whether 
with or without an instrument in writing without full consideration 
in money or money's worth ; . . . 

101. In the case of every person who dies after the passing of 
this Act, whether -in New South Wales or elsewhere, and wherever 
the deceased was domiciled, duty, hereinafter called death duty, at 
the rate mentioned in the Thii'd Schedule to this Act shall be assessed 
and paid—(a) upon the final balance of the estate of the deceased, 
as determined in accordance with this Act; and (b) . . . 

102. For the purposes of the assessment and payment of death 
duty . . . the estate of a deceased person shall be deemed to 
include and consist of the following classes of property :—(1) (a) All 
property of the deceased which is situate in New South Wales at 
his death ; and (b) all property of the deceased mentioned in the 
next succeeding section, to which any person becomes entitled under 
the will or upon the intestacy of the deceased, except property 
held by the deceased as trustee for another person under a dis-
position not made by the deceased. (2) (a)-(c) . . . ( d ) Any 
property comprised in any gift made by the deceased at any time, 
whether before or after the passing of this Act, of which bona fide 
possession and enjoyment has not been assumed by the donee 
immediately upon the gift and thenceforth retained to the entire 

(1) (1940) 4 0 S . R . ( N . S . W . ) 571 ; 57 
W . N . 210. 

(2) (1941) 64 C.L.R. 492. 
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exclusion of tlie deceased, or of any benefit to Mm of whatsoever 
kind or in any way whatsoever, (e)-(l)." 

[The lettered paragraphs other than (d) deal with classes of 
property, which, like (d), could not fall within the class of property 
described in the first sub-section of sec. 102, not being property 
" to which any person becomes entitled under the will or upon the 
intestacy of the deceased."' 

103. [The estate of a deceased person whether domiciled at the 
time of his death in or out of New South Wales is also to be deemed 
to include certain debts and shares notwithstanding that the same 
were not at the time of the death of the deceased hona notahilia 
within New South Wales.] 

104. [The estate of a deceased person constituted as provided in 
the last two preceding sections together with all . . . income, 
due or accruing due or payable in respect thereof and all accretions 
to the capital thereof including the progeny of live stock after the 
death of the deceased and before grant of administration, is in this 
Act referred to as his dutiable estate.] 

105. [(1) The final balance of the estate of a deceased person 
shall be computed as being the total value of his dutiable estate 
(except such part thereof as is the subject of a separate assessment 
under the next succeeding section) after making such allowances as 
are hereinafter authorized in respect of the debts of the deceased. 

(2) Subject to the preceding section the principal value of the 
property included in his dutiable estate shall be estimated as at the 
date of the death of the deceased.^ 

Since authorities under the Finance Act 1894 (Imp.) were cited and 
relied upon in the courts of Australia, and also before their Lordships' 
Board, it will be convenient to set out the provisions in that Act 
which may be said to correspond with the relevant provisions of the 
Stamp Duties Act 1920. It must, however, be borne in mind that 
the two Acts differ in this respect—that while the Stamp Duties Act 
taxes the final balance of the estate of the deceased, which is deemed 
to consist of defined classes of property, the Finance Act taxeg 
property which passes on the death of a deceased, and property 
whixih is to be deemed to be included in the property passing on his 
death. Bearing this distinction in mind, the corresponding pro-
visions of the Finance Act 1894 would seem to be the following 

" 2.—(1) Property passing on the death of the deceased shall be 
deemed to include the property following, that is to say :—̂  . . . 
(c) Property which would be required on the death of the deceased 
to be included in an account under section thirty-eight of the Customs 
and Inland Revenue Act, 1881, as amended by section eleven of the 
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('t'ujNru ^''^•''^t.omtt and /nimid liavmue Act, I88i), if tiiose Hections were herein 

(!iiii('.1;(',(l and oxtiitidc-d to r(!ul j)r()j)erty uh well as jjersorial property, 

^-v-' and tli(! woni.s ' v o lun ta r y ' and ' vo luntar i l y ' and a reference to a 

CoMMi.s. ' v o l u n t e e r ' w(ire omitted tlierel'roiti ; and . . . (3) Proper ty 

" " s t a m i - " |"iHHin>i; on the, de.atli of the- d<!(;e,a8ed shall not be deemed to include 

l)iiTii«N propiirty held l)y the, de(!e.aH(i(l as trustee for another person, under a 

(N.S.W.) ((¡Hportition not iriade l)y th(! deceased, or under a disposition made by 

I'lCKi'icTUAi, the de(',eas(Hl mor(i than twelve months before liis death where posses-

sion a,nd en joy me,nt of the property was bona Jide assumed l)y the 

beiKvliciary immediately upon the creation of the trust and thence-

forward retaine,(l to the, entire exclusion of the deceased or of any 

l)en(;iit to him by (¡ontract or otl ierwise." 

As is e,vid(int, it is necessary also to set out the two sections referred 

to in sec. 2 ( 1 ) (r) of the Finance Act I8i)4. 8ec. 38 of the Cmtoms 

a,nd Inhnd Revenue Act 1881 ( Imj ) . ) (hereinafter referred to as the 

A c t of 1881), so far as n^hivant, runs as follows :— 

" 3 8 . ( I ) Stamp Duties at the like rates as are by this act 

(iharfie.d on ail idavits a,nd inventories shall be charjj;cd and paid on 

a(!COunts (l(iliv(ire(l of the jxirsonal or moveable property to be inchided 

th(>,r(Mn acc-ordinfj; to the value tluu-eof. 

(2) The personal or movea,ble proj )erty to be included in an aticount 

shall be propcn-ty of the followinfj; descriptions, viz. • - {a) At iy 

pi'opiirfy taken as iv dmmtio mortix ca,um made by any person dyinji 

on or aJXer the 1st of .lurie, 1881, or taken under a voluntary 

disposition, made l)y a,ny ])erson so dyiiiK, i)urportin<i to operate as 

â n immcidiate (.^iit inter vivos whether by way of transfer, delivery, 

(leclara,tion of t.rust or otherwise, whic.h shall not have been boiui fide 

nuuie three months before the death of the deceased. . . . 

(c) Any pro|)erty passinfi under any past or future voluntary settle-

ment ma,(le by a-ny p(>rs()n dyinji on or after su(;h day by deed or any 

otluM' instruuHMit not taJ<in}i (̂ fTec.t as a will, whereby an interest in 

such property for life or any oth(>r period det(irminable by reference 

to <l(MilJi is reserved either expressly or by implication to tlie settlor, 
)) 

I 1 of t,lu> (hj.stoni.s and Inland Revenue Act I88i) ( Imp. ) (herein-

a,fter referred to a,s th(>. Act of 188!)), so far as relevant, ])rovidos -

" I I . ( I ) Sub-s(>c.tion two of se(ition thirty-eifiht of the Cu^stomit 

and Inland Revenue Act, 1881, is hereby an\ended as follows : 

The d(\sc.ri|)tion of property marked (a,) shall be read as if the 

word ' t w e l v e ' were substituted for tiie word ' t h r e e ' therein, and 

t,he said description of property shaJl include property taken under 

any fiift," wh(-nev(M- made, of which |)roperty bona lide possession and 

(Mijoynumt shall not have beiMi assumed by the donee immediately 
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upon the gift and thenceforward retained, to the entire exclusion 
of the donor, or of any benefit to him by contract or otherwise. 

As a result of this referential legislation, property passing on the 
death of a deceased is (under the Finance Act 1894) deemed to include 
property falling within the words just cited. Under the Stamp 
Duties Act the estate of a deceased is deemed to include property 
falling within the very similar words of sec. 102 (2) {d) of that Act. 

There is no dispute, nor could there be any, that the settlement 
of 7th December 1917 was a gift within the meaning of the Stamp 
Duties Act, being, as it was, a disposition of property effected by the 
creation of a trust without full consideration in money or money's 
worth. The questions to be determined are : (1) what was the pro-
perty comprised in the gift, was it the shares themselves or only a 
particular kind of interest in the shares ? (2) had bona fide posses-
sion and enjoyment been assumed by the donee immediately upon 
the gift ? and (3) had bona fide possession and enjoyment been 
thenceforth retained by the donee to the entire exclusion of the 
settlor, and to the entire exclusion of any benefit to him. of what-
soever kind or in any way whatsoever ? 

In the Supreme Court, Jordan C.J. (with whose judgment Rogers 
and Roper J J. concurred) was of opinion (1) that " the property 
comprised in the gift was the eight hundred and fifty shares " ; 
(2) that, the donee being the trustees, bona fide possession and enjoy-
ment of the property given was assumed immediately upon the gift; 
but (3) the settlor was not after the gift excluded from possession 
of the property given, because he joined with his co-trustees in the 
receipt and application of dividends on the shares ; nor was he 
entirely excluded from the enjoyment of the property given and from 
any benefit, because owing to the existence of a resulting trust he 
obtained, through the settlement, an equitable right to have the 
property revested in him, to the extent to which the rights of the 
son did not exhaust it, and to have it protected in the meanwhile. 

It will be noticed that the decision of the Supreme Court is based 
upon the view that the gift was a gift of the shares and that the donee 
of the gift was the body of trustees. 

In the High Court of Australia other views prevailed, the four 
learned judges being substantially unanimous in their opinions. 

Rich J. was of opinion that what was given was the beneficial 
interest in the shares created by the settlement and that the donee 
was the son. " The gift in this case," he said, " was a gift to the son 
by the creation of a trust of the beneficial interest in the shares " (1). 

(1) (1941) 64 C.L.R., at p. 500, 
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He held that the phrase " possession and enjoyment" was a com-
posite one, meaning beneficial possession and enjoyment, which the 
son immediately obtained under the trusts. He disagreed with the 
view of the Supreme Court that the settlor (by reason of his trustee-
ship) had not been excluded from possession, and (by reason of the 
•resulting trust) had not been excluded from enjoyment or benefit. 
He considered that " possession of the legal interest in the property 
comprised in the gift by the settlor as one of the trustees and not 
in his capacity as beneficial owner was not the possession aimed at 
by the sub-section and that, the settlor having made a gift com-
plete in itself without any reservation or power of disposition over 
what was the subject of the gift, he was entirely excluded from the 
enjoyment of the property given and from any benefit of whatsoever 
kind " (1). 

Starhe J. was of opinion that the property comprised in the gift 
was not the eight hundred and fifty shares, but " the subject given 
or the interests in the property created or limited by the act of 
disposition of the property " (2). Nor was the settlor in possession 
in the sense contemplated by the Act, viz., " possession beneficial 
to himself." He was " entirely excluded by the terms of the deed 
and in fact from possession of the property in the sense indicated 
and from the enjoyment thereof and of any benefit whatsoever to 
him " (3). The resulting trust was not a benefit within the sub-
section ; the sub-section " is not attracted merely because the donor 
has some interest in the property mentioned in the gifts : he must 
retain some benefit out of the property he afiected to give or obtain 
some collateral benefit thereby " (4). 

Bixon J. confined his judgment to the consideration of two ques-
tions, the trusteeship of the settlor, and the resulting trust. As to 
the first he thought that the words " possession and enjoyment" 
mean beneficial possession and enjoyment as distinguished from 
possession and enjoyment in a representative or fiduciary capacity ; 
therefore by naming himself as a trustee a settlor or donor does not 
necessarily bring the gift within sec. 102 (2) (d) of the Act. That 
provision, he said, " appears to contemplate the assurance by way 
of gift of any recognized estate or interest, whether legal or equitable, 
and whether present, future or contingent, and to requure that 
according to its nature the estate or interest should pass into the 
donee's enjoyment unimpaired by any reservation in fact or in law 
in favour of the donor. It may go even further, but the proviswn 
does not I think insist that the donor shall occupy no representative 

(1) (1941) 64 C.L.R., at p. 503. 
(2) (1941) 64 C.L.R., at p. 505. 

(3) (1941) 64 C.L.R., at p. 506. 
(4) (1941) 64 G.L.R., at p. 507. 
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or fiduciary position in relation to the subject of a trust amounting 
to or involving a g i f t " (1). As to tke resulting trust, he held that 
its existence did not mean that there was not an exclusion of every 
benefit to the settlor. There was no reservation out of the interest 
given, nor was there any recompense or benefit in reference to the 
interest given. 

McTiernan J. was of opinion that the property comprised in the 
gift was the equitable interest in the shares which passed to the son 
under the settlement, and that it was that interest of which the 
inquiry, whether bona fide possession and enjoyment had been 
assumed and retained at the time and in the manner required by 
sec. 102 (2) (d), was to be made. He held that the son had assumed 
and retained the full and complete possession and enjoyment of 
which the limited interest he took in the shares was capable, to the 
entire exclusion of the' settlor except as a trustee. He further held 
that the fact that the settlor was a trustee did not make the section 
operate to sweep the shares into the settlor's estate ; nor did the 
existence of a resulting trust prevent the settlor from being excluded 
from all benefit, because he had divested himself of the whole of the 
limited beneficial interest which he gave to his son. 

In Australia the case was apparently argued upon the footing 
that the interest of the son under the settlement in the shares and 
accumulations of income was not an absolute vested interest, but 
was contingent on his attaining the age of twenty-one years. Before 
their Lordships' Board, however, it was contended by the respondent 
that the interest given was an absolute one, and this upon the 
authority of certain decisions upon the construction of wills, of 
which In re TJssher ; Foster v. IJssher (2) is perhaps the latest 
reported sample. Whether these authorities should be applied to 
the construction of a settlement, it is not necessary to consider in 
the present case, for it was conceded that the authorities referred to 
only apply for the purpose of resolving an ambiguity in the gift. 
In their Lordships' opinion there is no ambiguity in this settlement. 
There is no gift of corpus to the son except in the direction to the 
trustees to transfer to him upon his attaining twenty-one years. 
What have then (and only then) to be transferred are described as 
" all the property and assets whatsoever including the accumulations 
of income and all investments held by the said trustees " and they 
are then to be transferred to him " as his absolute property." Until 
that event had happened they were not, in their Lordships' opinion, 
his absolute property; until that event had happened he had only 
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(1) (1941) 64 C.L.R., at p. 511. (2) (1922) 2 Ch. 321. 
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a contingent interest. He was only to be absolutely entitled to corpus 
if and when he attained his age of twenty-one years. 

For the reasons hereinafter appearing their Lordships are in agree-
ment with the decision of the High Court in this case. In their 
opinion the property comprised in the gift was the equitable interest 
in the eight hundred and fifty shares, which was given by the settlor 
to his son. The disposition of that interest was effected by the 
creation of a trust, i.e., by transferring the legal ownership of the 
shares to trustees, and declaring such trusts in favour of the son 
as were co-extensive with the gift which the settlor desired to give. 
The donee was the recipient of the gift; whether the son alone was 
the donee (as their Lordships think) or whether the son and the body 
of trustees together constituted the donee seems immaterial. The 
trustees alone were not the donee. They were in no sense the object 
of the settlor's bounty. 

Did the donee assume bona fide possession and enjoyment immedi-
ately upon the gift ? The linking of possession with enjoyment as 
a composite object which has to be assumed by the donee indicates 
that the possession and enjoyment contemplated is beneficial posses-
sion and enjoyment by the object of the donor's bounty. This 
question therefore must be answered in the affirmative, because the 
son was (through the medium of the trustees) immediately put in 
such bona fide beneficial possession and enjoyment of the property 
comprised in the gift as the nature of the gift and the circumstances 
permitted. 

Did he assume it, and thenceforth retain it to the entire exclusion 
of the donor ? The answer, their Lordships think, must be in the 
aflarmative, and for two reasons, viz., (1) the settlor had no enjoy-
ment and possession such as is contemplated by the section; and 
(2) such possession and enjoyment as he had from the fact that the 
legal ownership of the shares vested in him and his co-trustees as 
joint tenants, was had by him solely on behalf of the donee. In his 
capacity as donor he was entirely excluded from possession and 
enjoyment of what he had given to his son. 

Did the donee retain possession and enjoyment to the entire 
exclusion of any benefit to the settlor of whatsoever kind or in any 
way whatsoever ? Clearly yes. In the interval between the gift 
and his death, the settlor received no benefit of any kind or in any 
way from the shares, nor did he receive any benefit whatsoever 
which was in any way attributable to the gift. Indeed this was 
ultimately conceded by the appellant. 

Certain authorities were cited or referred to in the Courts m 
Australia, and these now require consideration. 
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Reliance was placed in the High Court upon a decision of the 
courts in Ireland in the case of In re Cochrane (1), the facts in which 
were these :—Sir Henry Cochrane was the mortgagee of two estates 
in County Mayo, the mortgage being one to secure a principal sum 
of £15,000 with interest at four and a half per cent. The mortgage 
debt and securities having been invested in trustees, Sir Henry (by 
an indenture dated 4th September 1902 and made between himself 
and the trustees) declared trusts of the £15,000. The trustees w^e 
to stand possessed thereof and all interest and the benefit of all 
securities for the same in trust out of the income to pay each year 
£575 to Sir Henry's daughter, Mrs. Day, for her life, and after her 
decease in trust as to the said sum of £15,000 for her issue as she 

• should by deed or will appoint, and in default of appointment for 
her children who, being sons, should attain twenty-one, or, being 
daughters, should attain twenty-one or marry. Power was given 
to Mrs. Day to appoint by will to her husband for his life a yearly 
sum not exceeding £300 out of the income of the £15,000. If no 
child of Mrs. Day should attain a vested interest in the trust funds, 
they were to be held in trust for Sir Henry absolutely. There was 
also a trust of the balance of the yearly income for Sir Henry 
absolutely. The trustees regularly received the interest, which 
amounted to £675 per annum. They paid £575 to Mrs. Day and 
the balance to Sir Henry; but in March 1904 Sir Henry directed 
them to pay in future the whole income to Mrs. Day. He died in 
September of the same year. The Crown thereupon claimed that 
estate* duty was payable in respect of the entire sum of £15,000 as 
property deemed to be included in property passing on the death 
of Sir Henry within sec. 2 (1) (c) of the Finance Act 1894. The 
question at issue was whether the case fell within sec. 38 (2) (a) of 
the Act of 1881, as amended by sec. 11 of the Act of 1889, in other 
words was the £15,000 property taken under a gift, of which property 
bona fide possession and enjoyment had not been assumed by the 
donee immediately upon the gift and thenceforward retained to the 
entire exclusion of the donor or of any benefit to him by contract 
or otherwise. The Court of Appeal held (affirming the King's Bench 
Division) that estate duty was not payable in respect of the £15,000, 
but only in respect of the values of Sir Henry's interest in the balance 
of income and his contingent interest in the £15,000. 

Palles C.B. thought that the Crown's contention would be right if 
the subject matter of the gift was the entire equitable interest in the 
£15,000. The question was whether that was correct in law, a question 
which turned upon the word " gift." Gift in the context meant 

(1) (1905) 2 I .R . 626 ; (1906) 2 I .R . 200. 
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beneficial gift. A person who declares trusts of property only gives 
the beneficial interests covered by the trusts. Everything -else he 
retains and does not give ; and there is an entire exclusion of the 
donor from the property taken under the disposition of the gift. 
Sir Henry Cochrane obtained no benefit either by way of reservation 
out of the gift, or collaterally in reference to the gift. He held, 
therefore, that estate duty was not payable in respect of the £15,000. 
Kenny and Johnson J J. took the same view. In the Court of 
Appeal, Walker L.C. and FitzGihbon and Holmes L.JJ. unanimously 
affirmed this decision. FitzGihhon L.J., after stating that he agreed 
with and adopted the' argument of the Lord Chief Baron, pointed 
out that Sir Henry gave the annuity absolutely to his daughter 
and the fund to her children absolutely in certain events, " but 
nothing over that, whether you call it a reversion, a reservation or 
a surplus, was included in the gift." 

If In re Cochrane (1) was rightly decided, as their Lordships think 
it was, it covers the present case. It was, however, contended by 
the appellant that the decision was wrong and was inconsistent 
with (1) the decision of the House of Lords in the case of Grey {Earl} 
V. Attorney-General (2), which affirmed the decision of the Court of 
Appeal in the case of Attorney-General v. Earl Grey (3), and (2) the 
decision of the Court of Appeal in the case of Attorney-General v. 
Worrall (4). To these decisions reference must now be made. 

The case of Earl Grey was a case of a gift not made by the creation 
of a trust, but by direct conveyance and assignment to the donee 
of the donor's real and personal estate. It arose in the following 
circumstances The donor was the third Earl, the donee was the 
heir presumptive who in fact succeeded to the earldom on the death 
of the third Earl The donor was absolute owner of some freehold 
and leasehold estates, subject to certain annuities charged thereon 
and certain mortgages afiecting the same. The gift was efiected 
by an indenture dated 19th October 1885, and made between the 
donor of the one part and the donee of the other part. This deed is 
stated (inaccurately) in the Law Reports to have excepted the 
mansion house from the real property conveyed to the donee, but 
a reference to the copy supplied to the House of Lords shows that 
it was included. The relevant contents of the deed were the follow-
ing :—By clause 4 the donor conveyed to the donee all the donor's 
real estate and leaseholds to hold the same to the'donee in fee smiple 
(subject to the said annuities and mortgages) to the use that the 
donor should receive during his life an annual rent charge of £4,000 

(1) (1905) 2 I . R . 626 ; (1906) 2 I . R . 200. 
(2 ) (1900) A.C. 124. 

(3) (1898) 2 Q . B . .534. 
(4) (1895) 1 Q . B . 99. 
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to be issuing out of the said hereditaments (other than such part as 
the donor was to occupy under the trusts thereinafter declared) 
and subject thereto and charged therewith to the use of the donee 
in fee but as to the mansion house at Howick and the premises to 
be enjoyed therewith subject to the trusts thereinafter contained 
and as to leaseholds for the whole term and interest of the donor 
therein. By clause 5 the donor assigned to the donee the furniture 
and efiects in or about the mansion house and (with immaterial 
exceptions) all other his personal estate. By clause 6 trusts were 
declared of the mansion house with the gardens, stables, outbuildings 
and appurtenances as then occupied and enjoyed by the donor 
and of the furniture and effects in the words following :—" upon 
trust to permit him " (the donor) " to occupy and enjoy the same 
as freely as heretofore during his life, and all the furniture . . . 
and other things whatever in or about the said mansion house and 
premises shall be held upon trust to permit the said Earl to use and 
enjoy the same in like manner during his life." It will thus be seen 
that the whole of the donor's real and leasehold estates were conveyed 
to the donee, but in his hands they had imposed upon them by the 
donor an annual rent charge for the benefit of the donor issuing out 
of them (but not out of the mansion house and its appurtenailces) 
during the life of the donor, and (as to the mansion house and its 
appurtenances) a trust for the benefit of the donor during his life. 
The deed also contained covenants by the donee with the donor 
(1) to pay the rent charge ; (2) to keep the mansion house insured 
and repaired, and to stock and manage the gardens; (3) to supply 
the donor free of cost with farm produce ; and (4) to pay the donor's 
fxmeral and testamentary expenses and debts to the full exhaustion 
of the property. The deed further contained a proviso that if the 
donee died in the lifetime of the donor, or committed a breach of 
covenant, the donor should have power to revoke the deed wholly 
or in part. The annual income of the property comprised in the 
deed largely exceeded £4,000. By an indenture dated 26th Septem-
ber 1894, and made between the same parties, in consideration of 
a sum of £5,000 paid by the donee to the donor, the donor released 
the properties conveyed by the former indenture from the annual 
rent charge, and from the power of revocation. He also released 
the donee from his covenant to pay the rent charge. He died about 
a fortnight afterwards, viz., on 9th October 1894. 

The Crown claimed duty under sec. 2 (1) (c) of the Finance Act 
1894, alleging that the case fell within sec. 38 (2) {a) of the Act of 
1881 as amended by sec. 11 (1) of the Act of 1889, or witliin sec. 
38 (2) (c) of the Act of 1881. In the Court of Appeal, A. L. Smith 
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L.J., relying upon the covenants by the donee to pay the donor 
£4,000 a year and to bear other liabihties of the donor, held that the 
donee had not assumed bona fide possession and enjoyment of the 
estate immediately upon the gift and thenceforward retained posses-
sion and enjoyment of the property contained in the deed either to 
the entire exclusion of the donor or of any benefit by contract or 
otherwise to the donor. Righy L.J. referred to the rent charge in 

PERPETUAL favour of the donor, to the donor's beneficial interest in the property 
Co^^™ subject to the rent charge, to the covenants by the 

donee and to the power of revocation, and said that it was impos-
sible to say that the property subject to the deed was held by the 
donee to the exclusion of any benefit to the donor. Vaughan 
Williams L.J. thought that the case fell within the later words of 
sec. 11 (1) of the Act of 1889. The covenant by the donee to pay 
the donor's debts prevented the gift from being one of which the 
donee assumed possession and enjoyment to the total exclusion of 
benefit to the donor. The decision of the Court of Appeal is based 
entirely on sec. 38 (2) (a) of the Act of 1881 as amended, and not 
on sec. 38 (2) (c) of that Act. The last-mentioned provision, they 
said, they need not consider. 

In the House of Lords, the donee's appeal met with short shrift. 
The case was disposed of at one sitting, the Crown not being called 
upon to argue. Lord Halsbury L.C., in stating his opinion (which 
was unreserved in more senses than one), thought the case a very 
plain one. His actual words are these:—" My Lords, there are 
some cases so extremely plain that it is difficult to give any better 
exposition of the question than that which the statute itself provides. 
In the present case I did not at first quite understand the arpment 
presented to your Lordships, and I am not absolutely certain that 
I have got much further now; but at all events, forming my own 
judgment upon the statute, nothing appears to me much more plam 
than this, that what the Act of Parliament intended to prevent was 
that what has been described as a pf t inter vivos should nevertheless 
reserve to the settlor some benefit, or some part of that which 
purported to be given inter vivos. In this case can anybody doubt 
that something has been reserved to the settlor ? The settlement 
itself has reserved £4,000 a year, and has reserved a right also on 
the part of the settlor that aU his debts up to the period of his death 
should be paid, and the payment secured by the estate. It seems 
to me that it is burning dayhght to say that is not withm the express 
language of the statute, and I am really wholly unable to under-
stand why these words are not as plain in the statute itself as any 
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explanatory exposition could make them. That, my Lords, is 
really all I have to say upon the subject. I t seems to me it is a 
particularly plain case, and I move your Lordships that this appeal 
be dismissed m t h costs " (1). 

I t vnll be observed that by the use of the word " reserved " the 
Lord Chancellor might perhaps appear to be basing his opinion 
upon the view that the case fell within sec. 38 (2) (c) as a case of 
property passing under a settlement whereby an interest in such 
property for life was reserved to the settlor. If this were so, then 
(the argument runs) In re Cochrane (2) is inconsistent with this 
decision, because there can be no difierence in substance between 
(a) the case of a gift of property (and its income) to A coupled with 
a charge on the property of an annual sum in favour of the donor, 
and (è) the case of a gift (through the medium of trustees) to A for 
life of part only of the annual income of a trust fund, leaving the 
balance to be paid to the donor either under a resulting trust or an 
express trust in that behalf. In each case it can be said that the 
£4,000 a year, or the balance of income, is excluded from the gift. 
In re Cochrane (2) decided that in case (6) nothing was reserved out 
of the gift ; but in case {a) Grey [Earl) v. Attorney-General (3) decided 
that the rent charge was reserved out of the property passing under 
the gift. Therefore In re Cochrane (2) is wrong. That is the 
argument. 

Their Lordships do not accept this contention. In the first place 
they do not think that Grey {Earl) v. Attorney-General (3) was decided 
on any ground other than that upon which the decision of the Court 
of Appeal was based, viz., that the case fell within sec. 38 (2) {a), 
as amended, because bona fide possession and enjoyment of the 
property taken under the gift had not been assumed by the donee 
immediately upon the gift and thenceforward retained to the entire 
exclusion of the donor or of any benefit to him by contract or other-
wise. The whole transaction reeked of benefits to the donor, some 
arising out of the property actually conveyed and assigned by way 
of gift to the donee, others arising out of covenants entered into by 
the donee collaterally and in reference to the gift. The Lord Chan-
cellor refers, their Lordships think, to all these benefits as showing 
that the case fell plainly within the provisions of sec. 38 (2) (a) of 
the Act of 1881, as amended. 

The learned judges who decided In re Cochrane (2) all thought that 
Grey {Earl) v. Attorney-General (3) was clearly distinguishable, and 
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their Lordships agree that it was. There is nothing laid down as law 
in that case which conflicts with the view that an entire exclusion of 
the donor from possession and enjoyment which is contemplated by 
sec. 11 (1) of the Act of 1889 is entire exclusion from possession and 
enjoyment of the beneficial interest in property which has been given 
by the gift, and that possession and enjoyment by the donor of some 
beneficial interest therein which he has not included in the gift is 
not inconsistent with the entire exclusion from possession and 
enjoyment which the sub-section requires. 

With the suggestion that In re Cochrane (1) is inconsistent with the 
decision in Attorney-General v. Worrall (2) their Lordships cannot 
agree. That was simply a case in which the Court of Appeal held 
upon the facts and documents there disclosed, that the donor had 
obtained a collateral benefit in reference to the gift which he had 
made. Possession and enjoyment of the property taken under the 
gift had not been assumed and retained to the exclusion of any 
benefit to the donor by contract or otherwise. 

Only one other case, which was referred to in the Australian Courts, 
need be referred to, viz.. Attorney-General of Alberta v. Cowan (3). 
In that case the owner of some negotiable securities declared trusts 
thereof for certain persons, and retained possession as sole trustee. 
It was held that although his possession was in law the possession 
of the cestuis que trust there had not been an assumption of possession 
by the beneficiaries sufficient to take the property out of sec. 6 (6) 
of the Succession Duties Act, R.S.A. 1922, c. 28, and that therefore 
the property was liable to succession duty. Duff J. (who delivered 
the judgment of the Supreme Court of Canada) was of opinion that 
the section in question contemplated possession by beneficiaries as 
contradistinguished from possession by the donor, and not a posses-
sion which was in fact that of the donor, and was attributable to 
the beneficiaries in point of law solely by force of the instrument 
under which the title of the beneficiaries was created. The basis 
of that decision has no relevance to a case such as the one under 
consideration, in which the possession of the donor is changed to 
the possession of a body of trustees. In such a case there is a 
possession by the beneficiaries as contradistinguished from the 
possession of the donor, and not less so if the donor is himself one 
of the body of trustees. 

One argument addressed to their Lordships by counsel for the 
appellant must be noticed. It was contended (first) that sec. 

(1) (1905) 2 I.E. 626 , (1906) 2 I.R. 
200. 

(2) (1895) 1 Q.B. 99. 
(3) (1926) 1 D.L.R. 29. 
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102 (1) (a) of the Stamp Duties Act 1920 when closely studied revealed 
the fact that property vested in a deceased person as trustee for 
another person under a disposition made by the deceased, was to 
be deemed included in the estate of the deceased for the purposes 
of assessment and payment of death duty ; (secondly) that the 
only niche into which such property could be fitted was sub-sec. 
2 (d); therefore (thirdly) the Act could not have contemplated that 
the requirements of sub-sec. 2 (d) as to excluding the deceased donor 
from possession and enjoyment would be complied with when the 
donor was himself a trustee. Their Lordships find it difiicult to 
follow this over-subtle argument, but they think it breaks down in 
its initial stage. The first proposition is founded on the exception 
contained in sub-sec. 1. The exception purports to be an exception 
from " all property of the deceased . . . to which any person 
becomes entitled under the will or upon the intestacy of the deceased," 
words which can only mean property of which the deceased was the 
owner ; the exception however is of property of which the deceased 
was a trustee. The argument is that in order that the exception 
may not be meaningless, you must attribute to sub-sec. 1 (a) the effect 
of including in the words cited above, property of which the deceased 
was a trustee if he was a trustee under a disposition made by himself. 
Their Lordships, however, feel unequal to the task of holding that 
the words cited above can refer to trust property at all: they prefer 
to treat the exception as having no operative effect. Indeed, the 
words seem to have found their way into sec. 102 (1) (a) from sec. 
2 (3) of the Finance Act 1894, quoted earlier in this judgment. In 
that setting the words of exception were necessary and proper, 
because under that Act estate duty was payable, not on " all property 
of the deceased . . . to which any person becomes entitled under 
the will or upon the intestacy of the deceased," but on " property 
passing on the death of the deceased " ; and property vested in a 
deceased person as a trustee would undoubtedly pass on his death. 
In any event even if the argument under consideration were sound, 
the only case which could possibly fit the words would be the case 
(which is not the present case) when the deceased was sole trustee, 
for by no stretch of imagination can it be said of property vested in 
several trustees, that on the death of one, the surviving trustees 
became entitled to it under the will or upon the intestacy of the 
one who died. 

For the reasons indicated their Lordships are of opinion that 
bona fide possession and enjoyment of the property comprised in the 
gift which the deceased made by the settlement of the shares was 

PRIVY 
COUNCIL. 

1943. 

COMMIS-
SIONER OF 

STAMP 
DUTIES 

( N . S . W . ) 
V. 

PERPETUAL 
TRUSTEE 

C o . (LTD.) . 



252 HIGH COURT [1943. 

PRIVY 
CorNCiL. 

194:?. 

COMMIS-
SIONER OF 

STAMP 
DUTIES 

( N . S . W . ) 
V. 

PERPETUAL 
TRUSTEE 

C o . (LTD.) . 

assumed by the donee immediately upon tlie gift and thenceforth 
retained to the entire exclusion of the deceased or of any benefit 
to him of whatsoever kind or in any way whatsoever, and that the 
question in dispute should be answered in the negative. 

Their Lordships will humbly advise His Majesty that this appeal 
should be dismissed. In accordance with the agreement entered 
into when special leave to appeal was obtained, the appellant will 
pay the respondent's costs of the appeal. 

Solicitors for the appellant. Light & Fulton. 
Solicitors for the respondent. Burton, Ymtes & Hart. 

J. B. 


