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11/// Construction Devisi and bequest of land and li* abject to i ght of Il.r. 

testator's nieei to livi thereon, whilst unmarried and usi certain 1947. 

stool Niect residing with testator during his Ufetinu Contin • ^"v—1 

Abandonment Whether trust tenancy for lift m pet onal right. 

A testator bj his will devised and bequeathed his land and stocl thci 

to his nephews subject to the right of his i >' to live there while unmarried." ' ' 

lie further directed that she wai to have the full use ol thi '• 

and the harness and saddle horse she cl • I le and to be allowed 

milk whatever co^ she liked and to be provided with beei whil dd 

nephews are killing and thej are to cul H I for ber." The oil e, who 

resided with the testator during his lifetime, continued for fifteen mon 

after his death to live in a dwelling house on the land but in 1930 i 

u home in Killarnev where she has resided ever since. 

In an action bj the niece for • declaration that she was i ntitled to reside 
.MI t he hauls, 

//././. (I) that the property had I a devised directly to the nephews and 

thai the will conferred on the niece a mere persona] right t.. live on the lands 

which amounted neither to .i trust nor a tenancy for life in her favour; 

(2) thai h\ living elsewhere she had abandoned this right, 

TRIAL OP ACTION. 

Catherine May Hurley of fullarney, Queensland broughl an 
action in the High Court in its original jurisdiction againsl Jeremiah 
•la ines Hurley, as trustee under the will of Jeremiah Hurley deceased, 
ol New Koorelah. New South Wales. The plaintiff, a niece of the 

deceased and sister of the defendant, claimed a declaration That 
under the will she was entitled to reside m a dwelling bouse on 
certain lands at New Koorelah forming part of the estate of the 
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testator. For about fifteen years prior to his death the plaintiff 

resided with the deceased in a dwelling erected on the lands. She 

continued to reside there fifteen months after his decease and then 

went to live with her mother and later acquired her own home at 

Killarney, where she now resided. 
The action was heard by Rich J. in whose judgment the relevant 

facts and the provisions of the will are sufficiently set forth. 

Allen, for the plaintiff. 

Draney, for the defendant. 

JDI10 20. RICH J. delivered the following judgment:— 

The controversy in this case arises out of a provision in the will 

of Jeremiah Hurley, in which attempts are made to secure certain 

benefits for his niece. She had resided with her uncle in one of the 

" dwelling-houses " erected on the land. His nephew (the defen­

dant) resided in another " dwelling-house" on the land. The 

provision in question is as follows :—The testator gave, devised 

and bequeathed the whole of his land and stock " thereon at New 

Koorelah aforesaid " to his nephews, the defendant and the said 

Thomas John Hurley in equal shares, subject to the right of his 

niece, the plaintiff, " to live there wrhile unmarried," and further 

directed as follows, that is to say :—" She " (meaning the plaintiff) 

" is to have the full use of the horse sulky and the harness and 

saddle horse she chooses to ride and to be allowed to milk whatever 

cow she liked and to be provided with beef while m y two said 

nephews are killing and they are to cut wood for her." This devise 

and bequest are, to say the least of it, ambiguous and contain 

rather queer provisions. After the death of the testator the 

defendant acquired from his brother the whole of his interest in 

the estate of the testator. Hence the action is brought against 

the defendant alone. In it the plaintiff claims, inter alia, " a 

personal right during her spinsterhood of residence and occupation 

in and of the dwelling-house." 

Counsel for the plaintiff contended that the provision in question 

created either a trust or a tenancy for life. This contention cannot. 

be adopted. In m y opinion the right conferred was merely a 

personal right or option which the plaintiff might exercise or not: 

cf. May v. May (1). In the first place, as counsel for the defendant 

has pointed out, the land is devised directly to the testator s 

nephews. The right attached is " the right to live there." No 

(1) (1881) 44 L.T. X.S. 412, at p. 413. 

H. C. OP A. 

1947. 

HURLEY 

v. 
HURLEY. 



R.R.| O F V U S T R A L I A . 

expn Uing bouse \ 
till' bi d the defendanl for liberty to live on the land. 

Her 'I.ni" i- for the righl to live in one of the dwelling bo 
erected on the land. How< er I ball assume in favour ol 
plaintifj thai there i thai il waa the I 
intention lh.it the plaintiff should ]. ' TO 

ihe amenities H Inch d m lifetime ring 

with him. The testator specified uh.it thev were, bul it is quite 

clear thai he intended thai she wa* to continue the pel 
menl of them, assuming thai -he did no' n fhe pers 
character of ihe righl is empl by the words " the 
live there " and by the phrase " the full use of tie foi •• • Ikj and 
harness ami saddle horse she chooses to rule and to be allowed to 
milk whatever cow she liked and to he provided with beef while 

m y two nephews are killing and they are to cut wood for ber. ' It 

would he absurd t ;ges1 thai she could le. 'In- bouse ai d pass 
mi in the icniini these amenities, ami the testator did aol . 

that she could relinquish her righl to live in the bouse ifter his 

death ami reasserl her righl after the lapse of some long period. 
The testator did not contemplate the possibihtj of hit niece aban 
doning her residence and then, perhaps, al the cud of ma 
returning ami demanding to he reinstated in ihe use of the bouse 
and of a jinker, ihe supply of the milk of a cow and of beef and 
firewood. The continuation of personal residence was plainly 
intended. I think ii should he imphed thai the benefits 
in this will are io continue until the niece abandons bei residence 
in the "dwelling house ", when her rights would cease. Tins does 
nol mean Rial she had always to he physically present at this 

house. It merely means that she musl continue to treal it as her 

usual dwelling place. It is consistenl with absence from the place 
itself, provided lhat the absences are of a temporary nature, such 

iiaracieri/.e ahseiues of an ordinary householder from his place 

of residence. As to the cow, firewood and heef.it is difficult To -.-,• 

how she can obtain any specific rights with regard to them. The 
condition imposing personal Labour in cutting firewood ami killing 
and supplying meat can hardly he enforced in equity, and it does 
not appear that she was intended to appropriate one cow foi- her 

exclusive use. Her righl to go into the herd from time to rime and 

obtain milk from any milking cow is hardly a right of property even 
in equil v. 

• ing this construction to the will, the ipiestion of fact which 

emerges ia whether the plaintiff did not abandon her residence. 
(hi this ipiestion the evidence admits of only one conclusion. The 

http://lh.it
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H. C. OF A. plaintiff left the dwelling house in question in 1929 or 1930, bought 

1947. for herself a house in Killarney, where she resided with her mother 
S~v"' . and sister until their respective deaths, and is still living there. 

™ L E Y In the words of Sargant J., in In re Anderson ; Halligey v. Kirk-
HURLEY. ^ ^ . « g^e has left it " (the dwelling house) " empty and unoc-

EiThJ. cupied ever since ; she has resided elsewhere." She did not choose 
to avail herself of the right of personal residence. Upon the 

abandonment of the right the house and its contents reverted to 

the defendant. The evidence as to her ownership of other furniture 

is unsatisfactory. Even if it is properly the subject of this action 

I could not on the evidence give effect to it, 
For these reasons the action must be dismissed, and with costs. 

Judgment for defendant with costs. 

Solicitors for the plaintiff, R. J. Leeper, Warwick, by McSweeney • 

& Leeper. 
Solicitors for the defendant, Neil C Sullivan & Neville, Warwick, 

by Neil 0'Sullivan. 
B. J. J. 

(1) (1920) 1 Ch. 175, at p. 182. 


