Appl
}"?E'?y"vl
Tu
Tfu’gleeeaCo
Lid (1974
131 CLR 387

76 HIGH COURT [1947.

[HIGH COURT OF AUSTRALIA.]

SUMPTON AND OTHERS . ; X : .  APPELLANTS ;
DEFENDANTS,
AND
DOWNING AND OTHERS . ; : : . RESPONDENTS.

PLAINTIFFS AND DEFENDANTS,

ON APPEAL FROM THE SUPREME COURT OF
WESTERN AUSTRALIA.

H. C. ov A. Will—Codicil—Construction— Gift of income of residuary estate, subject to prior

1947, life estale, to two mamed persons during their lives and subject thereto gift of
= corpus of residue to such of the children of the two named persons as should be
Perr, living at their death absolutely—Per capita or per stirpes—Distribution of income
Sept. 9, 10. after the death of one of the named persons and prior life tenant.
MELBOURNE, A testator, having provided for payment of the income of his residuary
Oct. 6. estate to his widow during her life or until her remarriage, directed his trustees
Latham .5, after the death or remarriage of his widow to pay the income of his residuary
I1}i1§2na§g. estate to his sisters M. and E. in equal shares during their lives and subject

thereto to hold the corpus of his residuary estate upon trust for such of the
children of M. and E. as should be living at their death in equal shares abso-
lutely.

There followed a substitutionary gift to take effect if any of the children
of M. or E. should die in the lifetime of théir parent leaving a child or children
living at the death of M. or E. as the case might be. E. died childless before
the testator’s widow, who did not remarry. M. died subsequently to the
testator’s widow leaving her surviving five children and two grandchildren,
who were children of a deceased child of M.

Held, (1) that the children and grandchildren of M. who were living at her
death were entitled to the whole of the corpus of the residuary estate, the
grandchildren taking the share of their deceased parent; (2) that the half
share of the income of the residuary estate accruing between the death of the
testator’s widow and the death of M., which would, but for her death, have
been payable to E., passed into residue.

- Decision of the Supreme Court of Western Australia (Wolff J.) affirmed.
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ApPEAL from the Supreme Court of Western Australia.

By his will dated 25th September 1917 Thomas Statham, of
the Esplanade, Peppermint Grove, Cottesloe, in the State of
Western Australia, after appointing his wife Amanda Martha
Statham and Henry Percy Downing, and Ida Blanche Downing
to be executors and trustees of his said will devised and bequeathed
*“ the house in which I am now residing and known as * Mt. Crosby ’
together with the household furniture plate linen china glass books
prints provisions and other household effects belonging to me at
the time of my death and my * Buick * motor car to my wife
absolutely.”

The testator then devised and bequeathed the residue of his real
and personal estate upon trust to sell and convert the same into
money and subject to certain directions and powers to hold the
money arising from the sale, conversion and getting in of the estate
upon certain trusts. The testator made provision in the said trusts
for various people among whom were his two sisters, Mary Blood
and Elizabeth Coneybeare.

The provision for Mary Blood was as follows :-—

“To set apart and invest . . . the sum of Two thousand
pounds . . . and to pay the income derived therefrom to my
sister Mary Blood . . . during her life and upon her death to
pay and divide the said sum of Two thousand pounds equally
between such of her children as shall be living at the time of her
death but if any of her children shall die before my sister leaving
a child or children living at her death such child or children shall be
entitled to the share (equally between them if more than one) which
the deceased parent would have been entitled to if living at my
sister’s death.”

The provision for Elizabeth Coneybeare was:

“To set apart and invest . . . the sum of Two thousand
pounds . . . and to pay the income derived therefrom to my
sister Elizabeth Conybere . . . during her life and upon her

death to pay and divide the same equally between such of her
children as shall be living at the time of her death but if she shall
die without leaving issue then I direct my Trustees to pay to her
husband the sum of Five hundred pounds for his own use absolutely
and to pay and divide the balance amongst the children of my
sister Mary or in the event of any of them dying during the lifetime
of the said Elizabeth Conybere leaving a child or children living
at her (the said Elizabeth Conybere's) death such child or children
shall be entitled to the share (equally between them if more than
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H.C.or A. one) which the deceased parent would have been entitled to if
1947 Jiving at my said sister’s (Elizabeth Conybere’s) death.”

= : .
o o The testator gave the rest residue and remainder of the moneys

v. arising from the sale conversion and getting in of his estates, after
Dozfm' the abovementioned provisions had been satisfied, to his wife
absolutely.

On 29th November 1919 the testator executed a codicil to his
will wherein he revoked the gifts to his wife. In place of the revoked
provisions he directed his trustees to hold the said house, household
furniture and household effects &c. and to permit his wife to occupy
and have the use and enjoyment thereof so long as she should
remain his widow and to invest the residue of the moneys arising
from the sale of his estates and to pay the income derived therefrom
to her so long as she remained his widow. He further provided
that, if his wife should marry again, his trustees were to pay her
out of the income arising from the investment of the residue of his
estates the sum of £5 per week without power of anticipation and
that upon the death or remarriage of his wife his trustees were to
sell the house, household effects, &c., invest the proceeds of such
sale and pay the income thereof as well as the income derived from
investment of the residue of his estates ““ to my sisters Mary Blood
and Elizabeth Conybere in equal shares during their lives and
subject thereto I direct my said Trustees to hold the moneys
aforesaid upon trust for the children of the said Mary Blood and
Elizabeth Conybere as shall be living at their death in equal shares
absolutely but if any of the said children shall have died in the
lifetime of their parent leaving a child or children living at the
death of my sister such child or children shall be entitled to the share
(equally between them if more than one) which the deceased parent
would have been entitled to if living at my sister’s death.”

The testator died on 13th February 1918 and probate of his will
and codicil was on 10th May 1918 granted to the executor and
executrices named in the will.

The testator’s widow died on 1st March 1942 without having
remarried. :

The testator’s sister Elizabeth Coneybeare, who had married at
the age of 43 years in 1910, died without issue on 10th November
1932 and his sister Mary Blood died on 15th October 1942. Mary
Blood had six children, five of whom survived her and one of whom
died during her lifetime leaving him surviving two children.

On application by originating summons to the Supreme Court
of Western Australia (Wolff J.) it was held that (1) the whole of the
balance of the testator’s residuary estate was held in trust for the
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children of Mary Blood and the children of her son who predeceased H-C.oF A.

her and (2) that the income of half only of the balance of the
testator’s residuary estate was payable to Mary Blood between
1st March 1942, the date of death of the testator’s widow, and
15th October 1942, the date of death of Mary Blood, and that the
other half passed under the final gift of residue.

From that decision William Jackson Sumpton (the personal
representative of the testator’s widow), Ruth Hanbury (a sister of
the testator) and Charles Edward Coneybeare (the personal repre-
sentative of Elizabeth Coneyhbeare) appealed to the High Court on
the grounds that the learned judge should have held that there
was an intestacy («) as to one-half of the corpus of the testator’s
residuary estate and (b) as to one-half of the income derived from
the testator’s residuary estate between the dates of death of the
testator’s widow on Ist March 1942 and his sister Mary Blood on
14th October 1942,

Leake K.C. (with him Hale), for the appellants. Wolff J. was
wrong in holding that no part of the corpus of the residuary estate
was distributable until the death of the survivor of the two sisters,
and that then the children of the two sisters would form one class
to take per capita. The learned judge approached the consideration
of this will and codicil on the basis of two erroneous assumptions.
Firstly, he assumed that the testator knew that Mrs. Coneybeare
would have no children and that the will and codicil must be read
in the light of that knowledge. But in both the will and the codicil
the testator refers to the children of Mrs. Coneybeare. Secondly,
he assumed that at all costs he must find an interpretation which
in the events which have happened would avoid a partial intestacy.
But it may well be that, after making the only dispositions that
really interest him, a testator is content to die intestate in so far
as those dispositions fail. The words used in the codicil are apt to
give half of the income from residue to each of the sisters for life
(subject to the widow’s interest) and on the death of each sister to
give half the capital to the children of that sister. A will must be
construed in the light of events which might have happened (Bore-
ham v. Bagnall (1)). The substitutionary gift in favour of the
children of deceased children supports the appellants’ contention.
It is a sufficient substitution if the period of vesting is as to oue-
half of the capital on the death of each sister. Under the construe-
tion adopted by the learned judge, if Mrs. Blood had died first
leaving children and some of those children had then died leaving

(1) (1850) 8 Hare 131, at p. 137 [68 E.R. 302, at p. 305].
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H.C.or A. children those grandchildren of Mrs. Blood even though living at
1&47. Mrs. Coneybeare’s death, could have taken nothing. The testator’s
SUM;TJON paramount intention was to benefit his two sisters and their issue
v. and no other construction can be right which could easily have led
DOX‘ENG‘ to the total exclusion of some of those issue. Again, if the widow
and Mrs. Blood had died and Mrs. Coneybeare survived until 1942,
the children of Mrs. Blood would have received no part of the income
for more than twenty years. That is a negation of the clear intention
to benefit Mrs. Blood’s children: see Wills v. Walls (1); In re
Hutchinson’s Trusts (2); In re Errington ; Gibbs v. Lassam (3);
In re Inkster (4) ; Re Nott’s Trusts (5). As to the half share of the
income which accrued between the deaths of the widow and Mrs.
Blood, the undisposed income goes as an intestacy (In re Hobson ;

Barwick v. Holt (6) ).

F. Downing, for the respondents H. P. and I. B. Downing,
surviving trustees of the will of Thomas Statham. The respondents
H. P. and I. B. Downing will submit to any order that the Court
may make. ;

Louch K.C. (with him Negus), for the respondents other than the
surviving trustees of the will of Thomas Statham. In construing
a will the object of the court is to ascertain not only the intention
but the expressed intention of the testator (Hawkins on Wills,
2nd ed. (1912), p. 1). The judge is entitled to gather the intention
from the language of the will read in the light of the circumstances
in which the will 1s made. What these are is indicated in Perrin
v. Morgan (7). In River Wear Commassioners v. Adamson (8)
evidence was held admissible to show all the testator knew at the
time of the making of his will, and the court is entitled to know
everything the testator knew. The testator selected his two sisters,
Mrs. Blood and Mrs. Coneybeare and their children, as the object
of his bounty. The income goes to the residuary legatees (Re
Browne’s Will Trusts ; Landon v. Brown (9) ). The only case which
supports the contention that there is an intestacy is In re Hobson ;
Barwick v. Holt (10).  Tuckerman v. Jefferies (11) was the originator
of the previous case and was followed by Armstrong v. Eldridge (12).

(1) (1875) L.R. 20 Eq. 342. (8) (1877) 2 A.C. 743, at p. 764.

(2) (1882) 21 Ch. D. 811. (9) (1915) 1 Ch. 690.

(3) (1927) 1 Ch. 421. (10) (1912) 1 Ch. 626, at p. 632.

(4) (1939) S.A.S.R. 121. (11) (1708) 4 Bac. Abr. 467 [88 E.R.
(5) (1872) 26 L.T. 679 930].

(6) (1912) 1 Ch. 626. (12) (1791) 3 Bro. C.C. 215 [29 E.R.
(7) (1943) A.C. 399, at p. 408, 414, 497].

420, 421.
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Pearce v. Edmeades (1) held a joint tenancy existed and survivor H-C.or A.

took the whole of the income: see also Re Richerson: Scales v.
Heyhoe (2); Re Telfair; Garrioch v. Barclay (3); Re Tate:
Williamson v. Gilpin (4); Re Stanley’s Settlement ; Maddocks v.
Andrews (5); Re Ragdale ; Public Trustee v. Tuffill (6);
Pringle ; Baker v. Matheson (7); Re Riall ; Westminster Bank
Ltd. v. Harrison (8); Halsbury’s Laws of England, 2nd ed., vol.
34, p. 431; In re Foster ; Coomber v. Foundling Hospital (9).
The testator did not intend to die intestate and he wished the corpus
of his residuary estate to go to his nephews and nieces. He knew
Mrs. Coneybeare had no children and was unlikely to have any
and so the children of Mrs. Blood were to benefit. He included
in his will a substitutionary gift to the children of any deceased
child of Mary Blood who died before the date of distribution (Kenna
v. Connolly (10)). In Re Browne's Will Trusts (11) the words
“subject thereto ” mean ““on the cesser of the life interest pre-
viously given” from and after the decease of the survivor of the
two sisters, and the phrase * subject thereto ” is sufficient to carry
the residue of the estate.  The children take per stirpes (Theobald
on Wills 8th ed. (1927) at p. 335). The following cases are dis-
tinguishable : Taniere v. Pearkes (12); Flinn v. Jenkins (13);
Arrow v. Mellish (14); Willes v. Douglas (15). The phrase in
equal shares absolutely ” imports a distribution per capita unless
displaced by the context (Halsbury, Laws of England, 2nd ed., vol.
34, pp. 356-358 ; Theobald on Walls, 8th ed., pp. 334, 336 ; Hawkins
on Wills, 2nd ed. (1912), pp. 148-151 ; Jarman on Wills, Tth ed.
(1930), pp. 1687-1692 ; Stephens v. Hide (16) ; Malcolm v. Martin
(17) ; Smith v. Streatfield (18); Abrey v. Newman (19); Congreve
- v. Palmer (20) ; Sutcliffe v. Howard (21); Re Nott's Trusts (22):
Wills v. Walls (23) ; Swabey v. Goldie (24); In re Hutchinson’s
Trusts (25) ; Re Stone ; Baker v. Stone (26); Re Stanley’s Settle-

’

(1) (1838) 3 Y. & C. Ex. 246 [160
3.R. 693).
(2) (1893) 3 Ch. 146.
(3) (1902) 86 L.T. 496,
(4) (1914) 2 Ch. 182, at p. 185.
(5) (1916) 2 Ch. 50.
(6) (1934) 1 Ch. 352.
(7) (1946) 1 Ch. 124.
(8) (1939) 3 All E.R. 657.
(9) (1946) 1 Ch. 135.
(10) (1938) 60 C.L.R. 583.
(11) (1915) 1 Ch., at p. 695.
(12) (1825) 2 Sim. & St. 383 [57 E.R.
392].
(13) (1844) 1 Coll. 365 [63 E.R. 457).

VOL. LXXYV.

(14) (1847) 1 De G. & Sm. 35563 E.R.

1102].
(15) (1847) 10 Beav. 47 [50 E.R. 492].
(16) (1734) Cas. temp. Talb. 27 [25
E.R. 641].
(17) (1790) 3 Bro. C.C. 50 [29 E.R.
402).
(18) (1816) 1 Mer. 358 [:
(19) (1853) 16 Beav. 431
(20) (1853) 16 Beav. 435
(21) (1869) 38 L.J. Ch.
22) (1872) 26 L.T. 679.
23) (1875) 20 Eq. 342.
24) (1875) 1 Ch. D. 380.
25) (1882) 21 Ch. 811.
26) (1895) 2 Ch. 196.

w2

5 E.R. 706).
51 E.R. 845].
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1 E.R. 846].
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ment ;  Maddocks v. Andrews (1); In re Errington; Gibbs v.
Lassam (2) ; Re Foster ; Coomber v. Foundling Hospital (3) ).

Hale in reply. The entire change of phraseology in the codicil,
when dealing with residue, from that used in the will when dealing
with the two separate £2,000 funds suggests a change in meaning.
The cases referred to by the respondents lay down no rule of con-
struction : see Perrin v. Morgan (4). Abrey v. Newman (5) is
not against the appellants. In the latter case the word “ respec-
tive 7 was read into the will just as we say it should be in this
case. The result there turned on words which have no counterpart
here : see Re Hutchinson (6). In re Foster (3) is not in point.
In that case Romer J. accepted and explained the rule in Hutchinson’s
Case (7). As to income: see Re Smith; Bishop v. Blyth (8).
In that case Martin J. followed Re Hobson (9) and not Re Tate (10).

On the question of costs :

Louch K.C. 1If the appellant fails on this appeal the ordinary
rule is that he pays the costs of the appeal (Trustees Executors
and Agency Co. Ltd. v. Ramsay (11)). In cases where the Court has
taken the view that the testator is responsible for the litigation
the appeal has been dismissed with costs (Currie v. Glen (12)).
In rare cases an unsuccessful appellant has been allowed his costs
out of the fund (Gray v. Perpetual Trustee Co. Ltd. (13)). If the
appeal succeeds the respondents should be allowed their costs.
They were successful before the Supreme Court and were brought
here to defend their order. Whatever order is made as to costs
they should come out of the moiety of the estate which is the subject
of these proceedings and not out of the general residuary estate -
of the testator (Gleeson v. Fitzpatrick (14) ).

Cur. adv. vult,

The following judnments were delivered :—

Lataam C.J. This is an appeal from an order of the Supreme
Court of Western Australia (Wolff J.) made upon an originating
summons submitting for the opinion of the court questions relating
to the construction of the will of the late Thomas Statham, who

(1916) 2 Ch. 50. ( ) (1938) V.L.R. 59.

(1)

@) (1927) 1 Ch. 421. (9) (1912) 1 Ch. 626,

(3) (1946) 1 Ch. 135. (10) (1914) 2 Ch. 2.

(4) (1942) A.C., at p. 399. (11) (1919) 27 C.L.R. 279, at p. 285.
(5) (1853) 16 Beay. 451 [51E.R.845).  (12) (1935) 54 C.L.R. 455,

(6) (1882) 21 Ch. D., at p. 816. (13) (1928) A.C. 391.

(7) (1946) 1 Ch., at pp. 138, 144. (14) (1920) 29 C.L.R. 29, at p. 38,



75 C.L.R.] OF AUSTRALIA.

83

died on 13th February 1918. By his will he gave his house and H-C.oF A.

household furniture &c. to his wife. He left certain legacies. He
had two married sisters, Mary Blood and Elizabeth Coneybeare.
He provided that*his trustees should invest £2,000 and pay the
income to Mary Blood during her life and after her death pay and
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divide the said sum of £2,000 between such of her children as should Latham C.J.

be living at the time of her death with a substitutionary gift in the
case of children who died before their mother leaving children living
at her death. Mary Blood had children when the will was made.
In the case of the other sister, Elizabeth Coneybeare, the trustees
were also directed to set aside a sum of £2,000 and pay her the income
and after her death to pay and divide the income equally between
such of her children as should be living at the time of her death. In
this case, however, there was no substitutionary gift to grand-
children, but it was provided that if Mrs. Coneybeare died without
leaving issue £500 of the money was to be paid to her husband and
the balance to the children of Mary Blood or their children if any of
them (Mary Blood’s children) died in the lifetime of Mrs. Coney-
beare leaving children. Mrs. Coneybeare was aged forty-three in
1910 when she married. Thus the testator made a provision for
the case of Mrs. Coneybeare dying without leaving issue, but made
no such provision in the case of Mrs, Blood.

Under the will of the testator there was a residuary gift to the
testator’s wife.

By a codicil the gifts of the house and furniture &c. and of the
residue to the widow were revoked, but she was given permission
to hold the house and to use the furniture during widowhood.
There was a direction that the income of the residue should be paid
to his wife during widowhood. If she remarried she was to receive
£5 per week. Upon the death or remarriage of the widow the
trustees were to realize the house, furniture &c., and to invest the
proceeds. The will proceeded : * I direct my trustees to pay the
income derived therefrom (subject to the payment of the said sum of
Five pounds per week to my said wife during her life in the event of
her remarrying) to my sisters Mary Blood and Elizabeth Conybere in
equal shares during their lives and subject thereto 1 direct my said
Trustees to hold the moneys aforesaid upon trust for the children
of the said Mary Blood and Elizabeth Conybere as shall be living
at their death in equal shares absolutely.” This is followed by a
substitutionary gift to take effect if any of the children of Mary
Blood or Elizabeth Coneybeare should die in the lifetime of their
parent, leaving a child or children living at the death of * my
sister.”
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The testator’s widow did not remarry, and therefore she was
entitled to all the income of the residuary estate until she died on
1st March 1942,

The testator’s sister Elizabeth Coneybeare died without issue on
10th November 1932. The defendant C. E. Coneybeare is her
personal representative. The testator’s sister Mary Blood died on
15th October 1942, leaving surviving her two sons and three
daughters. Another son of Mary Blood died in her lifetime and
two of his children survived Mary Blood.

The questions which arise relate to the gift of income to the
testator’s sisters and to the gift of the corpus to the children of his
sisters. The income is given to the sisters in equal shares during
their lives. It was held by the learned judge that this provision
gave an equal share to each sister during her life, and that when
Elizabeth Coneybeare died her share of income fell into residue and
was dealt with by the ultimate gift to the children of Mary and
Elizabeth. As to the corpus of the residue, the gift is to the children
of Mary Blood and Elizabeth Coneybeare as shall be living on their
death in equal shares absolutely with a substitutionary gift to
grandchildren. It was held that this was a gift to such children of
Mary and Elizabeth as should be living at the death of the survivor
of Mary and Elizabeth, the children to take in equal shares per
capita, the grandchildren taking their parents’ share. In the events
which have happened the result of this interpretation of the will is
that such of Mary’s children and grandchildren as may survive
Mary will receive the whole of the corpus.

It is contended for the appellants that the gift of income to the
sisters in equal shares during their lives is a gift of one-half of the
Income to each of them, and that when Mus. Coneybeare died there
was no disposition of her share. Similarly, it is argued that the
gift of the residue is a gift of one-half to the children of Mrs. Blood
and another half to the children of Mrs. Coneybeare, so that there
is an intestacy as to the half which any children of Mrs, Coneybeare,
if living at the death of their mother, would have taken.

This argument in effect inserts the word respective ' in certain
places in the provision which I have quoted. I requote it, inserting
the word “respective” in the manner for which the appellant
contends : to pay the income . . . derived there-
from . . . to my sisters Mary Blood and Elizabeth Conybere
in equal shares during their ” (respective) * lives and subject thereto
I direct my trustees to hold the moneys aforesaid upon trust for
the ” (respective) “ children of the said Mary Blood and Elizabeth
Conybere as shall be living at their ” (respective) *“ death in equal



75 C.L.R.] OF AUSTRALIA.

shares absolutely.” This is a construction which has been adopted
in a number of cases : see In re Hutchinson’s Trusts (1); In re
Errington ; Gibbs v. Lassam (2).

I consider first the gift of the corpus to the children of Mary
Blood and Elizabeth Coneybeare. In the first place, this gift is
given “subject thereto,” that is, subject to the payment of £5
per week to the testator’s wife and of income to both or one of the
sisters. This provision suggests a retention of the whole fund and
a disposition of the fund upon a single event, that is, the death of
the survivor of the sisters, rather than a separate devolution of
separate halves, each devolving upon a different event, namely,
first, the death of the sister who dies first, and, next, the death of
the surviving sister. Next, the final gift is a gift of *“ the moneys
aforesaid.” This, again, is a provision which deals with the fund
as an entirety, and not as consisting of two separate halves. Further,
the gift is to a composite class consisting of the children of Mary
and Elizabeth. 1t was unlikely that Elizabeth would have children,
as appears from the contrasted provisions in the will relating to
the two sums of £2,000 to which reference has already been made.
The fact that the gift is a residuary gift, when combined with the
circumstances alveady mentioned and the presumption against
intestacy, supports the decision of the learned judge that in the
events which have happened the children and grandchildren of
Mary living at her death are entitled to the whole of the corpus of
the residue, the grandchildren to have their parents’ share.

The gift of income to the sisters Mary Blood and Elizabeth Coney-
beare is a gift to each of them during the life of each of them. The
words “ subject thereto” define the residue as consisting of the
proceeds of realization (““the moneys aforesaid ) less what is
required to meet the payments of £5 per week to the testator’s
wife and of the balance of the income to his sisters. Moneys not
required for those purposes are dealt with by the words * and
subject thereto 1 direct my said trustees to hold the moneys afore-
said.” Thus, when Mrs. Coneybeare died the income which she
would have received if living became subject to the last-mentioned
disposition. Accordingly, the income of half only of the residuary
estate was payable to Mrs. Blood between 1st March 1942, the date
of the death of the testator’s widow, and 15th October 1942, the
date of Mrs. Blood’s death.

My brother Dizon has expounded the authorities dealing with
this subject, and I agree with his reasoning and his conclusions.

The appeal, in my opinion, should be dismissed.

(1) (1882) 21 Ch. D, 811. (2) (1927) 1 Ch. 421.
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Rica J. T agree with the conclusion arrived at by Wolff J.
with regard to the main question whether there was an intestacy
in the will and codicil in default of issue of Elizabeth Coneybeare.
And T also think that the appeal on the second question fails. In
my opinion the codicil does not warrant an implication of a cross-
executory limitation. In this appeal, also, I find myself in agree-
ment with the reasons of my brother Dixon J.

I agree that the appeal should be dismissed.

Dixox J. This appeal concerns the construction and effect of
some dispositions contained in the codicil to the will of Thomas
Statham deceased. The testator died on 13th February 1918. He
had made his will on 25th September 1917 and the codicil on 28th
November 1917. The codicil revokes a specific devise and bequest
to his wife and an absolute bequest to her of residue. A com-
parison of the will and the codicil suggests that the chief reason for
making the codicil was to substitute for the absolute dispositions
in favour of the testator’s wife life interests which would determine
upon her remarriage and to provide, in that contingency, that she
should receive an annuity of £5 a week. The substitution of a
life interest determinable upon the widow’s remarriage meant that
the testator must create limitations of the property expectant upon
the widow’s defeasible life interest. The codicil in fact contains
limitations to take effect on the widow’s death or remarriage and
it 1s upon these that the questions we have to decide arise. The
limitations are in favour of two sisters of the testator and their
children. Both sisters were married. Their names were Mary
Blood and Elizabeth Coneybeare. Elizabeth Coneybeare married
at the age of forty-three, just seven years before the will was made.
She had no children and died without issue on 10th November 1932.
Mary Blood had children. She died on 15th October 1942 leaving
her surviving five children. One of her sons died before she died.
But he left two sons who survived their grandmother Mary Blood.
The testator’s widow did not remarry. She died on 1st March
1942. These are the circumstances in which the residuary bequest
must be applied.

The bequest begins by a direction to the trustees, upon the death
or remarriage of the widow, which ever event shall first happen,
to sell the house she occupied and the household effects and to invest
the proceeds. The clause goes on to direct that the income there-
from and the income of the rest, residue and remainder of the money
arising from the sale and conversion of the estate shall be paid
(subject to the payment of £5 per week to the testator’s widow
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sisters Mary Blood and Elizabeth Conybere (so spelt in the codicil)
in equal shares during their lives and, subject thereto, the testator
directed his trustees to hold the moneys aforesaid upon trust for
the children of Mary Blood and Elizabeth Conybere as (sic) should
be living at their death (sic) absolutely. Then followed a sub-
stitutional gift to a child or children of any deceased child. Tt will
become necessary further to refer to this clause.

The questions which have arisen upon the residuary gift are two.
The first, which is the substantial question, is whether the five
children of Mary Blood and the two children of her deceased son
take the whole residue, there being no children of Elizabeth Coney-
beare, or they take half only, the other half being distributable as
on an intestacy for want of a gift over in default of issue of Elizabeth
Coneybeare.

In the Supreme Court Wolff J. decided that the whole of the
balance of the residuary estate is held in trust for the children
of Mary Blood and the children of the son who predeceased her.

The second question, which is of little importance to the parties,
is whether all or only half the income of residue accruing in the
seven and a half months between the death of the widow and the
death of Mary Blood was payable to Mary Blood and, if half only,
to whom was the other half payable. Wolff J. held that half only
of the income in that interval was payable to Mary Blood and the
other half passed under the final gift of residue.

With respect to the first question I agree in the conclusion
reached by Wolff J. The argument for the contrary conclusion,
that which restricts the five children and two grandchildren of
Mary Blood to a moiety of the residuary fund and leaves the other
moiety undisposed of, is based upon an interpretation of the gift
which, in effect, divides the residue between Mary Blood for life
and Elizabeth Coneybeare for life with remainder to their respective
children, if any, per stirpes.

In form, the limitation under which the children of Mary Blood
claim is a gift, subject to precedent interests, to such children of
two named persons as shall be living at their death(s) in equal
shares. Prima facie, under a gift to the children of named persons
as a class, the children take per capita and not per stirpes. It has
been said that no man who was guided only by a knowledge of
English speech would suppose that a direction to distribute money
between the children of A and of B equally could mean anything
but a division in which each child took a share equal with that of
every other child, whether his parent was A or B. However this
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may be, it is enough that at least the prima-facie legal meaning of
such a direction is that the distribution should be per capita. This
is so whether in point of expression the class is described as the
children of A and (of) B or as the children of A and the children of B,

“ A bequest to the younger children of A and to the younger
children of B means the same exactly as a bequest to the younger
children of A and B’ : per Lord Eldon in Lady Lincoln v. Pelham (1).
“ But this mode of construction will yield to a very faint glimpse
of a different intention in the context” : Jarman on Wills, Tth
ed. (1930), p. 1688. The intention to the contrary has been discerned
in gifts to several for life with remainder to their children when
the form of the gift creates a tenancy in common in those taking
for life and remainders expectant upon the determination severally
of the interest of each tenant in common. Thus a gift to A, B and
C for their lives and at their deaths to their children in equal shares
is construed as a limitation to A, B and C for their respective lives
as tenants in common with remainders severally expectant upon
their respective deaths. It is easy to take the next step and say
that the several remainders are to their respective children per
stirpes and not to the children of all of them as a composite class
taking per capita.

This method of construction is stated in the text books in forms
that are not quite the same and are not uniformly definite : See
Hawkins, 2nd ed. (1912), pp. 150-151 ; Theobald on Wills, 8th ed.
(1927), p. 334 ; Jarman on Wills, Tth ed. (1930), p. 1690. It is
well supported by authority, though as always in cases upon con-
struction, every particular instrument construed, if it does not
govern the decision, will at least afford grounds for explaining it.
The principle was applied or illustrated in drrow v. Mellish (2);
Willes v. Douglas (3) ; Sutcliffe v. Howard (4) ; and Walls v. Wills (5).
In Re Hutchinson’s Trusts (6) many of the authorities were discussed
by Kay J., who pointed out the necessity of reading ““ respective ”
more than once into such limitations, if it does not occur, in order
to secure the result. His Lordship also placed some importance
on the use of the word “at”, or the word ‘““ after ’, or some like
expression used in the same sense as ““ at ”’, in limiting the remainders
after the life interests. A gift to A, B and C for their lives as
tenants in common and “at” their deaths remainder to their
children suggests more strongly that a distinct future interest is
expectant upon the death of each. An expression denoting no

(1) (1804) 10 Ves. 166, at p. 176 [32  (3) (1847) 10 Beav. 47 [50 E.R. 499].
E.R. 808, at p. 811]. (4) (1869) 38 L.J. Ch. 472.
(2) (1847) 1 De G. & Sm. 355; [63  (5) (1875) L.R. 20 Eq. 342.
E.R. 1102]. (6) (1882) 21 Ch. D, 811,
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more than that the future interest takes effect at a time when the
previous takers are dead is consistent with, if not indicative of,
an intention that the subsequent estate or interest must await the
death of all. Clear as is the distinction between the two intentions,
the distinction between the expressions is perhaps an over-refinement.
At bottom the principle must be that a division of the fund main-
tained or repeated through successive limitations is ground for
inferring a final stirpital distribution and with other circumstances
may justify the conclusion.

However, in Re Errington ; Gibbs v. Lassam (1) Romer J. gave
the following exposition of the mode of construction : “ The rule,
gtated in its simplest way, is this: Where a testator gives the
income of his estate to two people, A and B, for their lives and
follows that gift by a direction that at their death, or at their
deaths, or at or after the death or deaths of A and B the property
i8 to go to their issue, the Court does not construe the gift as a
gift only to take effect on the death of both in favour of the issue
of both, but construes it as a gift, to take effect on the death of
each, of the share to the income of which the deceased was entitled,
to the issue of the deceased. So that in the simple cases to which
1 refer, on the death of A leaving issue, the issue of A would take
one-half notwithstanding the fact that B still was living. On the
death of B, B’s issue in the same way would take the share in which
B had a life interest ”’ (2). No doubt the same construction may
be applicable though the limitations do not quite conform to the
conditions laid down by Romer J. For in matters of interpre-
tation rules must have a flexible application, one depending more
upon their rationale than the recurrence of forms of expression.
But in the present case 1 think that, if the substitutionary clause
be left out of account, it is not easy to find in the limitation under
consideration the substantial elements necessary to attract the
operation of the rule. There are the prior life interests in income
of Mary Blood and Elizabeth Coneybeare and a gift “ subject
thereto ”’ which for all that appears is to await the death of both.
The gift is of the moneys as an entirety and the donees are described
as a composite class. There is no such attachment or connection
between the prior and the subsequent gifts as Kay J. and Romer J.
contemplate ; nothing showing that distinct remainders are expec-
tant on distinet particular estates or interests.

But I think it must be conceded that much may be found in the
substitutionary clause to place upon the main gift meanings which
bring the gift much closer to the operation of the rule, though in

(1) (1927) 1 Ch. 421, (2) (1927) 1 Ch., at p. 425.
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the end I think the rule does not control the meaning. The sub-
stitutionary clause is expressed very confusedly, and for clearness
I shall set it out inserting explanatory identifications of the objects
to which it refers. After the trust for (such of) the children of
Mary Blood and Elizabeth Coneybeare as shall be living at their
deaths in equal shares absolutely, it proceeds thus: But if any of
the said children (of Mary and Elizabeth) shall have died in the
life-time of their parent (that is, the lifetime of Mary or Elizabeth,
as the case may be) leaving a child or children living at the death
of my sister (Mary or Elizabeth, as the case may be) such child
or children shall be entitled to the share, equally between them if
more than one, which the deceased parent (that is, the deceased
child of Mary or Elizabeth, as the case may be) would have been
entitled to if living at my sister’s death (that is, at the death of
Mary or Elizabeth, as the case may be).

In so ill-drawn an instrument as this codicil there is much danger
in drawing inferences from provisions such as the subs‘itutionary
clause, Which bears every mark of a transmigration from some
other document and of an imperfect adaptation to the environment
in which it is now found. But the clause is framed essentially
upon the assumption that a child of Elizabeth Coneybeare would
take a vested interest if the child survived his mother, Elizabeth
Coneybeare, and a child of Mary Blood would take a vested interest
if the child survived his mother, Mary Blood. That means that
no child of the testator’s sisters need survive his aunt as well as his
mother in order to obtain a vested interest. There is no sufficient
reason for refusing to carry back into the gift this definite indication
of its meaning. Whatever uneasiness courts may feel about agglu-
tinative drafting, they must have better ground than mere misgiving
before they reject the internal evidence of the instrument. Accord-
ingly, I think that the appellants may properly say that, for the
purpose of fixing some of the meaning of the disposition, we should
rewrite the limitation as follows before we determine its effect :
To my sisters Mary Blood and Elizabeth Coneybeare in equal
shares during their respective lives and subject thereto upon trust
for the children of Mary Blood who shall be living at her death and
the children of Elizabeth Coneybeare who shall be living at her
death in equal shares.

It must be confessed that so to rewrite the gift is to bring out a
number of features which tend towards a stirpital distribution.
The interest of each sister determines with her life. The class
taking as children of hers who survive is ascertained at her death.
The two classes of children are ascertained on separate events.



75 C.L.R.] ~ OF AUSTRALIA.

91

During the lives of the first takers the interests in the fund are H-C.orA.

divided in a manner corresponding with the division which would
result from a stirpital distribution.

But notwithstanding these features I think that a distribution
per capita was intended and that the gift bears that interpretation.
The words ““ subject thereto ” do not suggest that the testator was
limiting successive interests in distinct shares by way of particular
estate and remainder or by way of any other limitation which would
operate to pass a distinct undivided share or interest from one
generation to another. These words indicate rather that the
testator regarded the sisters” interests more as prior charges upon
or as independent antecedent interests in his estate or the residue
considered as a whole. The circumstance that the classes of children
are ascertained on different events cannot be pressed far. It is
consistent with their taking as a composite class and the language
of the gift as distinguished from the deductions drawn from the
substitutionary clause discloses no advertence to the distinction
on which separate ascertainment depends. Finally, the language
of the disposition literally means that the fund is to be kept together,
“ to hold the moneys aforesaid.” There is a good deal of authority
to warrant adherence in such a context to the prima-facie meaning,
that is, division per capita.

Lord Alvanley in Malcolm v. Martin (1) had no doubt that a
distribution of corpus per capita was required by a limitation to
children of two named persons for life to be equally divided between
them and at their decease the same to be divided betwixt the
grandchildren of the persons, again naming them. In Swmith v.
Streatfield (2) Siv William Grant similarly construed a bequest of
a sum of money in trust to pay half the interest to A and the other
half to B during their lives and as their lives drop the principal
and interest to be reserved and equally divided among their children
when they severally become twenty-one. This notwithstanding
that his Honour intimated at the hearing that it might be doubted
whether the word * respectively ” was not virtually in the clause
and took time to consider. In Abrey v. Newman (3) the bequest
was of property to be equally divided between four specified people,
two married couples, for the term of their natural lives after which
to be equally divided between the children, that is to say the
children of the husbands, again naming them. Sir John Romilly
decided that the children took per capita and on the deaths of one
couple a half share became divisible between the children of both

(1) (1790) 3 Bro. C.C. 50 [20 E.R. 402). (3) (1853) 16 Beav. 431 [51 E.R. 845].
2) (1816) 1 Mer. 358 (35 E.R. 706).
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families. His Honour placed some importance on the naming of
the parents. Theobald on Wills, 8th ed. (1927), p. 335 agrees in
treating the naming of the parents in describing the class as a factor
against stirpital division. °“If the gift be to A and B for their
lives, at their death, not to their children, but to the children of
A and B, there seems less reason for contending that the children
are to take per stirpes.”” The pronoun may be more readily
understood as distributively referential, reddendo singulos singulis.
To speak of the children of A and (of) B is merely to define a com-
posite class.

In Re Stanley’s Settlement ; Maddocks v. Andrews (1) the limita-
tion was to two named daughters for and during their natural lives
as tenants in common and not as joint tenants and from and after
the decease of the survivor for their respective child or children
of the said daughters naming them, again share and share alike,
as tenants in common and not as joint tenants. One daughter
died childless. Sargant J. held that the children took per capita
and the entire interest passed to the children of the other daughter.
It is to be noticed that although the limitation of the prior estate
was until the death of the survivor of the two daughters the word
“respective ” was used. Of this Sargant J. said: * There is
nothing to point to the intention that one moiety is to go only to
the children of the tenant for life of that moiety except the word
‘ respective,” and that is not enough of itself to have the required
effect ” (2).

There is, in my opinion, no sufficient reason for departing from
the prima-facie meaning of the gift which is that the division of
the entire fund should be per capita among such of the children of
the two daughters as survived their mother. But the conclusion
that this represents the intention of the testator is much strengthened
by the fact that when he made his will and codicil he could not have
expected Elizabeth Coneybeare to have issue. It is a residuary
gift and the presumption against intestacy is strong.

For these reasons I think that upon the main question the decision
of Wolff J. should be affirmed.

The appellants alone appealed against his Honour’s decision upon
the second question. The respondents did not cross appeal. The
contention of the appellants is that there was an intestacy as to a
half share of the income after the death of Elizabeth Coneybeare.
The appeal upon this point, in my opinion, must fail with the appeal
upon the main question. In this view I do not think that we
should entertain now the contention of the respondents representing

(1) (1916) 2 Ch. 50. (2) (1916) 2 Ch., at p. 56.
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interval in question fell into that estate by virtue of an implied
cross-executory limitation. The contention seemed to be made only
to preserve consistency and coherence of argument and perhaps
interpretation. In the case of Boyd’s will (Gibb-Maitland v. Per-
petual Executors Trustees and Agency Co. (W.A.) Ltd. (1)) 1 have
discussed fully the rule of construction upon which the contention is
based. 1t is enough to say that I am not satisfied that an impli-
cation is required by the limitation of the codicil.

In my opinion the appeal should be dismissed.

Appeal  dismissed. Costs of appeal of all
parties to be paid out of the estate, those of
the trustees as between solicitor and client.

Solicitors for the appellants, Northmore, Hale, Davy and Leake.

Solicitors for the respondents, the surviving trustees of the estate
of Thomas Statham, Downing and Downing.

Solicitors for the other respondents, Coz, McDonald and Louch.
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