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Defamation Libel Tneomt tat Annual report by Commi nei lo Treasure! H. C. Ol A. 
Statutory duty Evasion Questionable return* Taxpayer named Privilegt 1947. 

AbsolvJk Qualified " High Officer of Stall " [ncorm Tat Assessment let k-~"—' 
1936 1943 (No. 27 o/1936 No. 10 o/1943), M . 14, 16 (1), (2), (6A), 226. B Y D « Y , 

I w 12, 13. 
Pursuant to B, II ol the Inarm* Tax Assessment lei 1936 1943, the 

Commissioner .a Taxation furnished hie annual report to the Dreasurei foi SIBLBOI a m , 
presentation to Parliament. In a aohedule to the report, under the heading Oct. 23. 
Income Taxi Questionable Returns: Period l-i Juh 1942 to 30th .luno . ,. . 

1943." it waa stated, inter alia, thai there were cases in which then- was ' 
Dixon, 

evidence of evasion whioh it was considered was due to unreasonable can Nl 

W 
lessness in the oircumstances ; thai the re was such evidence m the case "t the 
respondent whose name, address and occupation wen- set forth j and that 
for the financial yean 1930-1931 to 1940-1941 he had understated his taxable 
income bj an amount of £ 109,063, and that an additional tax bj waj of penalty 
amounting to E7.63I had been imposed upon hnn under s. 226 ol the Art. 
In an action for libel brought bj him against the Commissioner of Taxation 
a verdict by direction on the ground of absolute j >ri \ ilege was set aside by the 
Full Court of the Supreme Court of New South Wales and a new trial ordered. 
I |i..n appeal, 
Held, l>> Latham C.J., Starke, Dixon, McTiernan and William* JJ. (Rich J. 

dissenting), that the appeal should be allowed on the ground that the report 
waa a privileged communication. 
I',r Latham CJ. The privilege »us qualified but there wa- no evidence 

et malice. 
I',r Storks and Williams JJ. The privilege »a< absolute. 
vol . i \\\ in 
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Per Dixon and McTiernan JJ.—There was no evidence of malice or indirect 

purpose if the privilege was to report what the Commissioner bona fide 

considered to be relevant to the working of the Act or the privilege was 

otherwise qualified. 

Held, by Latham C.J., Starke, Dixon, McTiernan and Williams J J. (Rich .1. 

dissenting), that the duty of the Commissioner to report annually to Parliament 

pursuant to s. 14 of the Act is not limited or restricted by s. 16 of the Act. 

Decision of the Supreme Court of N e w South Wales (Full Court) : Magrath 

v. Jackson (1947) 47 S.R. (N.S.W.) 342 ; 64 W.N. (X.S.W.) 67, by majority, 

reversed. 

APPEAL from the Supreme Court of New South Wales. 

The Income Tax Assessment Act 1936-1943 provides, by s. 14, 

" (1) The Commissioner shall furnish to the Treasurer annually for 

presentation to the Parliament, a report on the working of this 

Act. (2) In the report the Commissioner shall draw attention to 

any breaches or evasions of this Act which have come under his 

notice." Section 16 of the Act provides, " (1) For the purposes of 

this section, ' officer ' means a person who is or has been appointed 

or employed by the Commonwealth or by a State, and who by 

reason of that appointment or employment, or in the course of that 

employment, may acquire or has acquired information respecting 

the affairs of any other person, disclosed or obtained under the 

provisions of this Act or of any previous law of the Commonwealth 

relating to Income Tax. (2) Subject to this section, an officer 

shall not directly or indirectly, except in the performance of any 

duty as an officer, and either while he is, or after he ceases to be 

an officer, make a record of, or divulge or communicate to any 

person any such information so acquired by him . . . (5A) 

For the purposes of sub-sections (2) and (5) of this section, an officer 

or person shall be deemed to have communicated such information 

to another person in contravention of those sub-sections if he com­

municates that information to any Minister." 

On 1st November 1943, the Federal Commissioner of Taxation, 

Lawrence Stanley Jackson, in pursuance of s. 14 of the Income Tax 

Assessment Act 1936-1943, furnished to the Treasurer for presen­

tation to the Parliament his annual report for the year ended 30th 

June 1943, and being the 24th Annual Report furnished by the 

Commissioner. 

The document contained, inter alia, statements which were 

headed : Income Tax—Schedule 4A—Questionable Returns 

Period 1st July 1942 to 30th June 1943, and proceeded as follows: 

' The Department by investigation of taxpayers' books and 

H. C. OF A. 

1947. 

JACKSON 

v. 
MAGKATH. 
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accounts, and other means, baa discovered .1 number of cases is 

which questionable returns bave been lodged by taxpayers. I 
include those in which fraud would nol reasonably be imputed, 

others in which, prima facie, tin-re bas been something more than 

unreasonable carelessness in the circumstances and others again 
in which evasion was merely failure to keep records from which 

the taxpayer's taxable income could readily t>e ascertained. 
Difficulty of proving fraud in accordance with legal rules has been 

so greai thai in practically every such case the Department bas 

refrained from prosecution, and bas claimed the maximum penalty 
imposed by section 226 ofthe Act, namely double the amounl of 
the tax that has been avoided. In the other cases reduced penalties 

bave been collected following upon explanations by the taxpayers. 
The cases in which penalties under this Bection bave been imposed 
are staled hereunder in accordance with the direction undei section 

11 ofthe Act. 
In the Schedules for Central Office and each state the classes of 

cases are distinguished us follows: 
(a) Cases in which there is evidence of evasiiin which It is 

considered is due to unreasonable carelessness m the 

circumstances. 
(I>) Cases of suspected fraud. 
(«•) Cases 111 winch evasion was due tu the failure in keep proper 

books nf accounl. 
The eases given ill detail ale those where the tnlal penalties 

charged amounted in £50 or n\ er. 

H. c 
IH47. 

.1 M •» >H 
P. 

M M.KATH. 
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£ 
109,053 

\.|.|n ional 
T.I \ 

as penalty 

£ 
7.631 " 

By a writ issued out of the Supreme Court of New South Wales 

on loth March 1945, William George Magrath, the taxpayer referred 
to in the 24th Annual Report as set forth above, commenced an 

action for libel againsl Lawrence Stanley Jackson, the Commis­
sioner, and claimed the sum of £5,000 as damages. 

The declaration contained three counts. In each count there 
appeared that portion of the Annual Report set forth above followed 
by an innuendo that the plaintiff had for many years rendered 
dishonest returns of income, had for many years evaded payment 
of income tax properly due. had for main- years been careless to a 

http://11j1.1t
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H. C. OF A. reprehensible and culpable degree, and was insensible of his duties 
1947' as a citizen. 

It was intended to allege, by the first count, publication to the 

v. Treasurer of the Commonwealth ; by the second count, publication 
M A Q R A T H - to a newspaper at Canberra ; and by the third count, publication 

to a newspaper in Sydney. 
The defendant pleaded not guilty. To the first count, alleging 

publication to the Treasurer, he pleaded also tbat he was the Com­

missioner of Taxation and that the matter complained of was 

contained in an annual report on the working of the Income Tax 

Assessment Act 1936-1943, which, pursuant to s. 14 of that Act, 

was furnished by him to the Treasurer of the Commonwealth for 

presentation to the Parliament of the Commonwealth. To the 

second and third counts the defendant pleaded that the publication 

alleged was the pubbcation of a document containing the words 

and figures complained of, which document was published under 
the authority of the House of Representatives of the Parliament 

of the Commonwealth of Australia : see Parliamentary Papers Act 

1908-1935, s. 4. 
The first count was proved, but no evidence was given in support 

of the second and third counts. The plaintiff's complaint, as 

revealed by the evidence, was that the income alleged to have been 

understated consisted almost entirely of various amounts of interest 

received by the plaintiff upon gold dollar bonds issued free of income 

tax by the Commonwealth Government in the United States of 

America. It was not suggested that the income thus received by 

him should not have been included in the plaintiff's return. He 

resisted the payment of the tax, in the belief that he was not liable, 

and he continued to omit the income notwithstanding the decision 

in Ervin v. Federal Commissioner of Taxation (1) in which it was 

held that interest received upon such bonds was taxable income. 

It was proved that the plaintiff had exercised his right of lodging 

objections to the additional tax so far as the interest on the gold 

dollar bonds was concerned. The objections were disallowed and 

the plaintiff was informed that he was entitled to request that the 

decisions be referred to a Board of Review for review or to request 

that his objections be treated as appeals and forwarded either to 

the High Court or to the Supreme Court of a State. The plaintiff 

made no such request, but paid the additional tax assessed. Having, 

however, been compelled to pay the tax and penalties, the plaintiff, 
on 10th M a y 1943, commenced an action for damages against the 

Commonwealth for breach of contract in requiring him to pay tax 

(1) (1935) 53 C.L.R, 235. 
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upon the interesl on the gold dollar bonds, and recovered from the 
1947 

Commonwealth the whole of the amounl of tas and penalty, ,_." 
approximately £60,000, JO paid by bim (Magrath v. Th* Common- JACEJ 
wealth (I)). The plaintiff complained, also, thai the above-

AI Ai H A T U 

mentioned action to the knowledge of the Commissioner bad > 
commenced al the t ime of t be i - m e of bie reporl, 

At the end of the plaintiff's evidence, counsel for the defendant, 
withoul going into evidence, moved for a verdict, whereupon the 
trial judge directed a verdid for the defendanl on the grounds 
that be was a high officer of State obliged by s. 14 of the Incomt Taa 
Assessment Ael to inal.e a n-poil ,-ueli as wa- in evidence, and. 
therefore, thai the occasion on winch the reporl was published 
uiie of absolute privilege. 

The Full Court of. the Supreme Courl (Jordan C.J., Davidson and 

Street J J.) ordered a new trial limited to thi iun1 (Magrath v. 
duel,sou ('!)). 

From lhat decision the defendant appealed. b\ leave, t" the 

High Courl. 

Mason K.C. (with hnn Dillon), for the appellant. The question 

for the Courl is: was the occasion one of absolute pri Or, 
if it was nol : was il an occasion of qualified privilege ' If the 

occasion was one of qualified privilege then it is submitted thai 
there was nol a scintilla of any malice on the part of the appellanl 
in regard lo the pubbcation. Sections I I ami hi of t he Incom* Tat 
Assess lilt III Ael deal Willi cut irelv illlTolelll siib|eet matters. >e< I loll 

Hi is a \ ei v general sed ion. and s. I I is a \ ery Bpecial seel ion. The 

matters dealt with in those sections respective!) are entirely unre­
lated to one a not her. The ascertainment of the proper construction 
ol's. II is noi assisted by a reference to s. in. Section 16 only 
applies to secrecy which is to be observed where " anv person," 
which includes a .Minister, is not discharging a duty. By S. I 1 the 

duty is cast upon the Commissioner to submit a report to Parhament. 
The channel for such submission must of necessity be the Treasurer, 
who is a Minister. This case differs from the ordinary case of an 
ordinary individual who. bv reason of his duties at c o m m o n law or 
the terms of his employment, may have to make or should make a 

report. By s. II Parbamenl has commanded that the Commis­
sioner shall make a report. Compliance with that c o m m a n d cannot 
be wrong. Th,. actual phraseology used in the report is a matter 

for the Commissioner ; the inclusion in such report ofthe names of 
persons alleged to have committed a breach or evasion o\' the Act 

(1) (llHtl (ill I.I..R. 156. (2) (1947) 47 s.K. (N.S.W.) :!4L> ; Ii4 W..V 67. 
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V. 

MAGRATH. 

H. C. OF A. jg no^ forbidden by the Act. Similar " report " provisions and 

J^47- " secrecy " provisions appear in other statutes : see, e.g., Land 

JACKSON ^ax Assessment Act 1910. The Commissioner is appointed by the 
Governor-General in Council and administers the Act free from all 

ministerial control. The Department of Taxation has, however, 

been put under the control of the Treasurer in the same way as 

under s. 64 of the Constitution aT departments are put under the 

control of a ministerial head who is responsible to Parliament. 

Section 16 has nothing whatever to do with the duty of the Com­
missioner under s. 14. Although for very many years past the 

report submitted annually by the Commissioner to Parliament has 

been substantially in the same form and has contained the names 

of persons who had, in the opinion of the Commissioner, committed 

breaches or evasions of the Act, Parliament has not, in the various 

re-enactments of, or emendations to the taxation legislation pro­

hibited the inclusion in the report of the names of such persons 
(Commissioners for Special Purposes of Income Tax v. Pemsel (1); 

D'Emden v. Redder (2) ). In such circumstances the inclusion in 
the report of the names of persons who commit a breach or evasion 

of the Act is not wrong. It is not without interest that if and when 

legal proceedings are taken against such persons their names are 

made known to the public as a matter of normal procedure. The 

inclusion of their names in the report is authorized by s. 14 and no 

action will lie in respect of such inclusion nor does any question 
arise (Burr v. Smith (3) ). The proper interpretation to be put 

upon s. 14, following Commissioners for Special Purposes of Income 

Tax v. Pemsel (4) is shown in Barras v. Aberdeen Steam Trawling 
and Fishing Co. Ltd. (5) and Webb v. Outrim (6). It was held in 

Ervin v. Federal Commissioner of Taxation (7) that there was a 
breach ; that the interest on the gold dollar bonds was subject to 

Commonwealth taxation. If the Commissioner were of opinion 

that a breach of the Act had been committed it would be a matter 

he would be bound to report, but in fact there was an actual breach. 

The respondent admitted that he was liable to pay the tax ; that 

he did pay it and also paid the penalties imposed, and he claimed 

an indemnity in respect thereof (Magrath v. The Commonwealth (8)). 

The appellant acted pursuant to statutory direction, therefore the 

publication being lawful no action can lie (Chatterton v. Secretary 
of State for India (9) ). A report in respect of affairs of State made 

(1) (1891) A.C. 531, at pp. 570, 590. (5) (19:53) A.C. 402, at p. 432. 
(2) (1904) 1 C.L.R. 91, at p. 110. (6) (1907) A.C. 81, at p. 89. 
(3) (1909) 2 K.B. 306, at pp. 312, (7) (1935) 53 C.L.R. 235. 

313. (8) (1944) 69 C.L.R. 156. 
(4) 11891) A.C. 531. (9) (1895) 2 Q.B. 189. 
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in the execution of liis office by a person who. like the appellant. H- ''• w v 

occupies a high office in the service ofthe State, to a person who. 

tike the Treasurer, occupies a high office of State ealinot be made 

the iibject of proceedings in a court of law (.1/. Isaacs & Sons Ltd. 

x. Cool' (I) see also Gibbons x. Duffell ('!) ; Gatley on Libel and 

Sin,ui,,. 2nd ed. (1929), pp. 186, 206; Winfield on Tort, 2nd ed. 

(191.".). pp. 309, 313, and Button on Libel and Slander, 2nd ed. (1946) 

pp. 124, 125). Having regard to the provisions ofs. 11 it is manifest 

that the legislature never intended that the appellant's action in 

furnishing his report should be investigated before a pule,- and 

jury. The furnishing of the report is an occasion of absolute 

privilege, but even if it were onlv qualified privilege there is no 

evidence of malice on the part of the appellant. The suggestion 

thai the appellant maliciously included the respondent's name in the 

report because the respondent had issued a u nt against the C o m m o n ­

wealth is fantastic, even assuming that the appellant had know ledge 

thai I he w iii had been issued, of which there isj \ idence. 

Barwick K.C. (with him Conybeare and Conlon), for the respon­

dent. All the members of the court below expressed, in substance. 

the view thai there was statutory prohibition OH the disclosure in 

the report of particularity personal to some taxpayer. That view 

is correct. Section M is limited in its operation bv s. Hi. The 

Onl] privilege that can attach to the occasion of the publication 

"I' the report is that which arises from s. II. Privilege, if anv. 

should only be qualified. The alternative submission is that even 

il there is no express prohibition, even if on the proper construction 

"' SS. II and lli there cannot be found a prohibition, none the less 

ihe report by its very nature and purpose must be limited to imper­

sonal matters, whether the matters be particular or general, that 

depending upon some analysis of the nature and purpose of the 

report. Having regard to what was done, either (l) there was no 

privilege to disclose the personal particulars at all. no ipiestion of 

privilege would really arise as to that matter, or. alternatively (ii) 

the inclusion of the persona] particulars constituted an excess of 

the occasion. The only privilege that can attach to the occasion 

- from s. I I. The presence ofs. 16 (5A) precludes anv ipiestion 

ol immunity or privilege arising in relation to the particular matter 

complained of. from the position of the Commissioner, or of the 

report, or of the Treasurer being the person to w h o m disclosure 

was made, because apart from s. 1 1 there is a complete prohibition 

iu s. Iii (."i.\) which forbids the publication. Even assuming that 

il' (1926) 2 K.B. 391. (2) (1932) 47 I'.L.K. 520. 
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H. C. or? A. ^ e Commissioner is a high officer of State and that the report 

1 W . w a s a n act of State, the statutory prohibition still applies. The 

Commissioner is not a high officer of State. A high officer of 
JACKSON ° . . ° 

v. State is in the nature of a political representative of the Crown. 
MAGRATH. According to the list of officers of State shown in Halsbury's Laws 

of England, 2nd ed., vol. 6, pp. 622, 623, all high officers of State 
are Ministers of the Crown or Under-Secretaries who have minis­
terial rank. The only addition that should be made to that list 
is the High Commissioner of the Commonwealth who, by virtue 
of s. 4 ofthe High Commissioner Act 1909, is the representative ofthe 

Commonwealth and holds a position which approximates very 

closely to that of a Minister of the Crown. A n absolute privilege 

only applies between high officers of State and does not apply to 

communications by a subordinate to a high officer (Royal Aquarium 

and Summer and Winter Garden Society Ltd. v. Parkinson (1); 

Gibbons v. Duffell (2) ; Szalatnay-Stacho v. Fink (3) ). The obser­

vations in Halsbury's Laws of England, 2nd ed., vol. 28, p. 468, do 

not apply to communications by civil servants to the ministerial 

head. The report is not such as would attract in itself absolute 

privilege unless it was between high officers of State. The Com­
missioner is not a high officer of State. H e does not come within 

the category shown in Gatley on Libel and Slander, 2nd ed. (1929), 

p. 186. There is nothing in the Act or in the circumstances of the 

case, including the nature and purpose of the report, the position 
of the Commissioner or of the Treasurer, which required that 

absolute privilege should attach (O'Connor v. Waldron (4) ; Smith 

v. National Meter Co. Ltd. (5) ). There is nothing in the request 

for a report that requires any personal information, therefore it is 

difficult to suggest what public reason there could be for immunity. 

Alternatively, the scope of privilege will be measured by the per­

mitted or required scope of the report. Sub-section (2) of s. 16 

is not unlimited. It does prohibit the disclosure of information 
about the affairs of any person. Section 14 does not constitute 

an exception to s. 16 (2). The effect of s. 16 (5A) is that the Com­

missioner is not at liberty under s. 14 to present any report, or, 

alternatively, any report to a person which discloses information 

of the affairs of a person. It operates to forbid any communication, 

without exception, of personal information of the taxpayer to a 
Minister. There is nothing in s. 14 which contemplates the dis­

closure of personal information. Construing the section as a whole, 

(1) (1892) 1 Q.B. 431. (4) (1935) A.C. 76. 
(2) (1932) 47 C.L.R. 520. (5) (1945) 1 K.B. 543. 
(3) (1946) 1 All E.R. 303; (1946) 2 

All E.R. 231. 
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the word "information" in rab 4 - 16 must mean 
information a in m b (2) Sub-section (5A) assists the view 
that s. 11 (I) doe,-, not imp., e ,,,, dutj to divulge personal particu-

Bection 16 i de igned to keep the Commissioner free from 
mini lenal interference. Section [6 I- 8 pi olu bit ion amiili-t | 

iiiunicai im.' personal particular* e cepl in the performance of a 
duty, with the gloss which depend- upon the construction of sub s. 
( 5 A ) , that in the cas,. of a c o m in u me.it ion t., a \ 11 r 11 -1. • r it i- entirely 

forbidden. The winds "except in the performance of any duty" 
16 (2) m e a n " except w h e n hi- dutv repine- the disclOBUie. 

Seci ion 16 is directed to keeping the whole of the affairs oftaxp 
•secrel unless dlltv leipllled lhat llie\ -liullld jiol be kept g< 

Section I I ( I ) and (2) does nol create anv occa-nni of ilul \ either III 

requiring, or (ii) authorizing personal particularity, and if there 
be no such duty the exception in s. 16 (2) does not apply. Assuming 
that such a report is imi prohibited by the statute then, alterns 
tively, the extent to which the Commissioner exceed, the limits 
to which he may Fairly go in making a report under the \<t could 

constitute an excess of privilege. The report now undei considers 
tion was noi a re pmi on the working of the \ot within the meaning 

ofs. 11 (I). i here fore 11 being without stat iitorv authority no question 
of privilege arises. If the report were limited al least to impersonal 
data doubts and difficulties as to the proper and hai monioUS con 
Btruotion ofs, II and s. 16 would nol arise. The Commissioner is 

not authorized, when reporting to Parhament on the working ofthe 
\ct, to express his views about individual taxpayers or to allot 
blame Or culpability. The words " this Ael " in B. II ( I I refer ia 

and mean only the Income Tax Assessment Act 1936 1943. The 
subject report was in respecl of a period anterior to ihe commence­

ment of ihe said Act and therefore was not a "' report on the working 
Of this Act." There was evidence of express malice. It is clear 

that the Commissioner knew that from 1930 until at least the 
decision was announced in Ervin x. Fed,ml Commissioner of Taxa­

tion (I) and probably longer, the respondent and other members 
ofthe community really thought that interest from the gold dollar 
bonds issued by the Commonwealth overseas, was not liable to tax. 

That thought being held bona tide bv the respondent it was grossly 
untrue to say of him that he evaded his responsibility through 
culpable carelessness in respect of those years, and to publicize 

n mi that footing. Further, the Commissioner must have known 
of the pendency of the action brought by the respondent against 
the Commonwealth. It is not necessary that the precise motive 

(li (1935) 53 C.L.R. 235. 
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should be established. The position was not the same as in Burr 

v. Smith (1). 

Mason K.C. in reply. The appellant acted in compliance with 

a duty imposed upon him by s. 14, and upon which s. 16 has no 

operation. Compliance by the appellant with that duty constitutes 

the cause of the action brought by the respondent. In such 

circumstances the action does not lie (Burr v. Smith (2) ). 

Cur. adv. vult. 

The following written judgments were delivered :— 
L A T H A M CJ. This is an appeal from a rule of the Full Court of 

the Supreme Court of N e w South Wales allowing an appeal and 

directing a new trial in an action for libel brought by William 

George Magrath against Lawrence Stanley Jackson. The alleged 
defamation was contained in a report presented by the defendant 

when he was Commonwealth Commissioner of Taxation to the 

Treasurer of the Commonwealth. The presentation of the report 

to the Treasurer was the only publication proved. The learned 

trial judge ruled that the occasion was one of absolute privilege 

and accordingly directed a verdict for the defendant. The Full 
Court held that there was neither absolute nor qualified privilege 

and directed a new trial. 
Section 14 of the Income Tax Assessment Act 1936-1943 is as 

follows :—" (1) The Commissioner shall furnish to the Treasurer 

annually for presentation to the Parliament, a report on the working 

of this Act. (2) In the report the Commissioner shall draw attention 

to any breaches or evasions of this Act which have come under his 

notice." Section 16 imposes certain obligations of secrecy upon 
officers who acquire information respecting the affairs of other 

persons which has been disclosed or obtained under the provisions 

of the Act. In the report to the Treasurer for the year 1943 under 

the heading of " questionable returns " and within a class described 

as consisting of " cases in which there is evidence of evasion which 

it is considered is due to unreasonable carelessness in the circum­

stances," the Commissioner included the following statement :— 

Understate-
Financial ment of Additional 

Class Name Occupation year or taxable tax charged 
years income as penalty 

£ £ 
(a) Magrath Grazier 1930-31 109,053 7,531 

William G. to 
(N.S.W.) 1940-1 

{1) (1909) 2 K.B., at p. 313. (2) (1909) 2 K.B., at pp. 312, 313. 
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The omitted income consisted of two classes of income. Fir.-r. '•• ' 

an amount representing income derived from the Sydney Machine J^' 

and, .secondly, various amounts of interest received by the j A C K S , , N 

plaintiff upon Commonwealth gold dollar bonds issued in America. 

No argument was submitted to the Court with respect to tin- first M A O R A T I L 

item of omitted income. As to the second item, it was not argued '*»«*» 

that the income should not have been included in the taxpayer's 

return, hut it was proved that the taxpayer resisted the pavnient 

of tux. believing thai he was nol liable, and thai be continued to 

limit the income, notwithstanding the decision in Ervin x. Federal 

Commissioner of Turn/ion (I) in [935, m which it eras held that 

interest received upon such bonds was taxable income. In [943 

the plaintilT successfully took proceedings for damages againsl the 

Commonwealth for breach of contract in requiring him to pay tax 

iipun the interesl on the gold bonds (Magrath x. The Common 

Wealth (2) ). The basis of that action was not that the plaintiff 

was not bound lo return this income and to pay tax upon it. The 

basis ofthe action was that the fact that he had to return his income 

and pay lax upon it constituted a breach of contracl bj the C o m m o n 
wealth. 

It was proved that the plaintiff had exercised his righl of lodging 

objections lo the additional tax so fur as the interest on the "old 

bonds was concerned. The objections were disallowed and the 

plaintiff was informed thai it was competent for him to request that 
the decisions be referred to a Hoard of Review for review. 01 to 

request that his objections be treated as appeals and forwarded 

either to the High Court or to the Supreme Court of a State. The 

plaintiff made no such reipiest. but paid the additional tax assessed. 

It is clear, therefore, that Magrath was guilty of a breach ofthe 

A't in that income was understated to the extent set forth in the 

Commissioner's report and that the additional tax there specified 

was charged and was actually paid. 

The learned trial judge directed the jury that the case was one of 

absolute privilege. In the Full Court it was held that there was 

no privilege, absolute or qualified, and a new trial was ordered. 

The basis of the decision in the Full Court was that the obligation 

ol secrecy imposed upon officers by s. 16 of the Act introduced a 

[mutation upon s. | i requiring the Commissioner to present a 

report to the Treasurer. Jordan C.J., after stating that the Com­

missioner could in his report draw attention to the fact that breaches 

ot particular kinds had come to his knowledge, or that evasions of 

the Act were occurring which caused loss of revenue, said :—*' But. 

(1) (1635) 63 C.L.R. 235. (2) (1944) tin C.1..H. 15ft. 
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H. C. OF A. there is, in m y opinion, nothing which requires or entitles him to 

go on to give information respecting the affairs of particular persons 

w h o m he regards as having offended, by naming them, and stating 

the respects in which he regards them as having individually 

offended, the amount in which he has offended, and so forth " (1). 

His Honour held that such particularization was entirely out of 

place in the Commissioner's report on the working of the Act and 

on breaches or evasions, and that therefore the matter complained 

of by the plaintiff derived no protection from s. 14 (2), so that the 

matter lay outside the scope of any occasion of privilege, either 

absolute or qualified. Davidson J. was also of opinion that: " It is 

neither necessary nor permissible in order to make provision for 

the satisfactory working of the Act that the Commissioner should 
report to the Treasurer the details of any individual's confidential 

returns identifying him by reference to his name " (2). Street J. 

was of the same opinion. 
Section 14 has already been quoted. It requires the Commis­

sioner to make an annual report to the Treasurer for presentation 

to Parliament on the working of the Act, and, more particularly, it 

provides that in the report the Commissioner shall draw attention 

to any breaches or evasions of the Act which have come under his 

notice. W h e n the Commissioner is reporting that a breach of the 

Act has occurred it would appear to be a natural course to state, 
not only what had been done, but also who did it. A description 

of a breach of the Act which does not identify the offender is a very 

imperfect description. It has been held in the Supreme Court, 

however, that the obligation or authority of the Commissioner 

under s. 14 is limited by the provisions of s. 16 as to secrecy. Section 
16 contains the following provisions :—" (1) For the purposes of 

this section, ' officer ' means a person who is or has been appointed 

or employed by the Commonwealth or by a State, and who by 
reason of that appointment or employment, or in the course of that 

employment, m a y acquire or has acquired information respecting 

the affairs of any other person, disclosed or obtained under the 

provisions of this Act or of any previous law of the Commonwealth 

relating to Income Tax. (2) Subject to this section, an officer 

shall not either directly or indirectly, except in the performance of 

any duty as an officer, and either while he is, or after he ceases to 

be an officer, make a record of, or divulge or communicate to any 
person any such information so acquired by him. . . . (5A) 
For the purposes of sub-sections (2) and (5) of this section, an officer 

(1) (1947) 47S.R, (N.S.W.), atp. 346; 
64 W.N., at p. 70. 

(2) (1947) 47 S.R. (X.S.W.). at p. 353. 
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or person shall be deemed to have ronununicated Buch information 
to another person m contravention of those sub-sections if he 
oommunicates thai information to anv Minister." It was held 
that these provisions prevent the colli III nine,it ion of information 

cting i he alia i rs of a tax paver to the Treasurer, notwithstanding 
the provisions of s. II. Accordingly, it was held that -. it should 

be construed to require or authorize the Conimissioner to present 

a report, but without giving information concerning tin- alf.ui- of 
anv tax paver, that is, that all personal particulars should be excluded 
from the report. 

III m v opinion s. I I is not subject to or in any wav limited b 
16, Indeed, the contrary is the case. Section Hi CM. which 

contains the prohibition againsl divulging or communicating infor-
mation, contains an express exception m the word- " except in the 

performance of anv duty as an officer." This exception ia an 
exception from ihe duty not to divulge information respecting the 
affairs of any other person. If then, a dutv is imposed upon an 
officer bv some other provision of the \,\. the performance of that 
dutv is not limited by anv obbgation resting upon the officer not 
in divulge in fori i lation respecting the affairs of any ot her person 

The plaintiff particularly relied upon s. Hi (5a), contending that 

a communication of information respecting the affairs of any other 
person to the Treasurer was prohibited by that provision. In m v 

opinion this argument is met by the fact that s. Hi is a provision 

applying to officers generally, whereas a. 11 is a provision imposing 
n specilie dutv upon the Commissioner only. The specific provision 
in s II should be regarded as constituting an exception from the 
general provisions Of 8. lb (-""A). I a m therefore of opinion that the 
Conimissioner did not exceed the authority conferred upon him bv 
s. I I m mentioning the name of the plaintiff in the report which he 

presented to the Treasurer. 
It is argued for the defendant and the learned trial judge accepted 

the argument. that his report was published on a privileged occasion 
and that the privilege was absolute, so that the publication was 

protected even if it were shown that the report was published 
maliciously. The categories of absolute privilege are very 
limited. Thev include statements made in the course of judicial 
proceedings and in Parliament and in reports published by order of 
Parhament. There is a third category relating to publications by 

high officers of State. It has not been argued that absolute privilege 
attaches to all communications made in the course ofthe performance 
of their duties bv civil servants, or by persons w h o perform statutory 

duties, but it is argued that the rule giving absolute privilege to 

http://alf.ui
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H. C. OF A. statements made by certain officers of State to other officers of State 
1947- in the course of official duty appUes in the present case. The 

JACKSON Treasurer is a high officer of State, and it is argued that the Commis­
sioner also is a high officer of State. The Commissioner performs 

important public functions, but no authority has been cited which 

shows that he falls within the category of a high officer of State 

wuthin the meaning of the rule mentioned. In Dawkins v. Lord 

Paulet (1) it was said that " ministers of the crown cannot, from 

reasons ofthe highest policy and convenience, be called to account in 

an action for any advice which they think right to tender to the 

Sovereign, however prejudicial such advice m a y be to individuals." 

This rule gives protection to certain statements by Ministers of the 
Crown. Chalterton v. Secretary of State for India (2) upon which the 

plaintiff relied, was a case of a communication made by the Secretary 

of State for India to the Parliamentary Under-Secretary for India. 
It was a communication by a high officer of State to another high 

officer of State. It is true that in this case Lord Esher M.R. said 

that " it is not competent to a civil Court to entertain a suit in 

respect of the action of an official of state in making . . . a 

communication to another official in the course of his official duty, 

or to inquire whether or not he acted maliciously in making it " (3). 
This statement would appear to give absolute privilege to all com­

munications between civil servants made in the course of their 
duty. But if this were the law the references to " high " officers 

of State in the authorities would be difficult to understand. The 

defamation alleged in Chattertons Case (2) consisted in the publi­

cation of matter by a Secretary of State to an Under-Secretary of 

State. The publication was at " a high level," to use the words 

of Henn Collins J. in Szalatnay-Stacho v. Fink (4) where the learned 

judge expressed the opinion that the absolute privilege referred to 

in Chattertons Case (2) did not exist in " communications passing 

at a lower level than those between Ministers." 

In M. Isaacs & Sons Ltd. v. Cook (5) a report by the High Com­
missioner for Australia made in his official capacity to the Prime 

Minister of Australia in the execution of his duty was held to be 
absolutely privileged, though it related to commercial matters. 

The decision was founded upon the nature of the duties of the 
High Commissioner as representative of the Commonwealth in the 

United Kingdom—see the report (6). The High Commissioner was 

placed in the same position as a Minister of the Crown so as to fall 

(1) (1869) L.R. 5Q.B.94, atp. 117. 
(2) (1895) 2 Q.B. 189. 
(3) (1895) 2 Q.B., at p. 191. 

(4) (1946) 174 L.T. 191. 
(5) (1025) 2 K.B. 391. 
(6) (1925) 2 K.B, atp. 398. 
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within the principle approved in ChatterUm's Case (1) that there H. C. or 

absolute privilege in the case of every communication relating _^; 
to State matters " m a d e by one .Minister to another or to the j v , K . 

Crown." 

In Gibbons x. Duffell (2) it was held by this Court thai a report 

made by an Inspector of Police to his superior officer in the course ' •""'"(,J-

of his dutv was not absolutely privileged. The Court declined to 

extend to the police force the rule which had been applied to the 

armed forces ofthe Crown in I Intel,,,is x. Lord Tntilet (3). It WHB 

held that the presumption was against such a privilege, and that 

its extension should not be favoured. If there is no justification 

In public policv I'm extending the rule of absolute privilege to the 

police force, upon which the safety and the security ofthe com­

munity depend, it is difficult to say that there is reason for extending 

it to the Department of Taxation. In m y opinion it has not been 

shown thai the Commissioner of Taxation is a high officer of State 
w it bin the rule under consideration, and I'm tin- reason the defence 

of absolute privilege fails. 

I have alreadv given reasons for m v opinion that the Cuminis-

sioner did not, m mentioning t he n a m e of the plaintiff in In- report, 

exceed the linuis of his authority, He was therefore performing a 

statutorv dutv and, if so, he is certainly entitled tn rely upon the 

defence of qualified privilege. There is. in m y opinion, no evidence 

of the express m a lice which the plaint ill must establish in order to 

meet such a defence. The < 'ominissioncr and the plaintiff were 

gtrangers to one another; the report was made in the regular 

course of the performance of the duties of the Commissioner. He 

was concerned onlv with the administration of the taxation legis 

lation. and had no concern with any proceedings which the plaintiff 

might have initiated againsl the Coimuonvvcabb. Accordingly, in 

m y opinion the defence of ipialitied privilege was established and 

the defendanl was therefore entitled to a verdict. 

The appeal should be allowed, the order of the Supreme (ourt 

set aside and the verdict and judgment for the defendant restored. 

RICH J. The genesis of this appeal was the inclusion of the 

respondent's n a m e in the report to the Treasure] by the Commis­

sioner of Taxation pursuant to s. 14 (1) of the Incom* Tax Assessm* 

A,t, 1936-1943. Under the heading " Questionable Returns " the 
respondent was classified as one among the " cases in which there 

is evidence of evasion which it is considered is due to unreasonable 

>} I: 189 .1869) I..11. 5 Q.B. t'4. 
17 C.L.R. 520. 
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H. C. OP A. carelessness in the circumstances." The respondent, as he well 

J^; might, had omitted from his income tax returns the interest on 

JACKSON certain bends which he not unreasonably believed to be tax free. 
In this connection I venture to repeat what I said in Magrath v. 

The Commonwealth (1) :—" There can be no doubt that the pro-
Rich J. vision in the bonds that principal and interest are to be paid in gold 

in N e w York, without deduction for any taxes at any time imposed 

by the Commonwealth of Australia or by any taxing authority 

thereof or therein, was held out as one ofthe inducements to purchase 

these bonds. Read by the card, all that it promises is that the 
payment in N e w York will be without deduction for taxes. I do 

not think, however, that this is the way in which any ordinary 

purchaser would read it. The bonds were being offered to the 

general public in the United States of America, and I think that 

any layman would regard himself as being promised that his principal 

and interest would not be subject to Australian taxation. It would 

not occur to him that what was in this way promised was intended 
to be avoided or evaded by laying stress on the word ' deduction,' 

that it was really intended to give him exemption only from such 

forms of exaction as the Commonwealth could achieve by the 

machinery of deduction, and that he was left exposed, in respect 

of the payments, to every form of taxation that ingenuity could 

devise, so long as it was not carried out by what was technically 
a ' deduction.' In a particular context, ' without deduction,' 

according to its natural construction, means simply ' free of' 
(In re Williams ; Williams v. Templeton (2) ) and, in m y opinion, 

this is such a context." The respondent, feeling aggrieved, brought 

an action against the appellant, the author of the report already 

mentioned. B y direction of the learned trial judge a verdict was 
returned for the appellant, the then defendant. O n appeal to the 

Supreme Court a new frial was ordered. From that order this 

appeal comes to us. I a m in substantial agreement with the opinions 

expressed by the learned judges of the Supreme Court, but, as the 

case is of some importance, I shall state shortly m y opinion on the 
only question for our determination. It is whether the appellant 

can rely upon the defence of privilege. This question depends on 

the proper construction of certain provisions of the Income Tax 
Assessment Act 1936-1943. The appellant's main contention is that 

in the report to the Treasurer in which he classified the respondent 

among the unreasonably careless he was merely acting in the per­

formance of a statutory duty under s. 14 (2) of the Act. The 
Treasurer placed the report before Parliament. It was ordered 

(1) (1944) 69 C.L.R., at p. 168. (2) (1936) Ch. 509, at p. 514. 
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to be printed and thus became a public document. [\ 

find it.- wav into the press In m y opinion s. I I (2) should not 

receive the wide me,mine |',,r which the app.' •, :.|ed. 

\ .m inducement to taxpa i .. make full and confidential 

disclosures of their income the statute ha- sought to protect them 

from unnecessary disclo ore by mean- of .. prohibition clause. 

Tin prohibition is contained m -. 16. It us an ezpn -- prohibition 

aeain-t a person who is an officer appointed oi employed bj 

Commonwealth or by a state disclosing any information acquired 

bv him respecting the affairs of anv person under the provisions of 

the \ci. The section itself contain- the onlv exceptions H' 

prohibition. Subsection (5A) strengthens the prohibition by 

including a Minister as a person tu w h o m disclosures -hall not be 

made. The content ion t hat s. II (2) iB an exception and outside the 

area of prohibition is not well founded This section is, I think', 

llbjed to and limited by the secrecy clause m S. 16. And I. 

therefore, consider that it should be construed restrictivel) and 

im! as enabling fche Commissioner to set Forth .mv details of brea hes 

or evasions of the Ael which have c under his notice in SO far 

as such details relate to and disclose the affairs of anv particular 

taxpayer. I may add thai I a m unable tn subscribe tn the view 

thai the Commissioner should be regarded as a high officer of State. 

Ill my Opinion the appeal should be dismissed. 

STARKE .1. The Income Tut Assessment Act L936 1943, s. II 

provide. 'The Commissioner shall furnish to tie- Treasurer 

annually for presentation io the Parhament, a report on the working 

of this Act. In the report the Commissioner shall dram attention 

to anv breaches or evasions of this Act which have come under his 

notice." 

Pursuant to the Act and other taxation Acts the Commissioner 

in the yeai' L943 furnished a reporl to the Treasurer. Ill a schedule 

to the report under the heading: "Income T a x : Questionable 

Returns: Period 1st July 1942 to 30th June M'|:» " it was stated 

that there were cases in which there was evidence of evasion which 

it was considered was due to unreasonable carelessness in the 

circumstances : thai there was such evidence in the case of the 

respondent. And that for the financial years L930-1931 to 1940-

194] he had understated bis taxable income in tbe sum o( £109,053 

and an additional tax bv wav of penalty amounting to r7.-Vl| had 

been imposed upon him under s. 226 of the Act. 

The respondent to this appeal declared in libel upon this report 

and alleged publication to the Treasurer. The Conimissioner 

\ oi . i w e 1'H 



310 HIGH COURT [1947. 

C. OF A. 
1947. 

JACKSON 

v. 
MAGRATH. 

Starke J. 

pleaded not guilty and also the provisions of s. 14 of the Income 

Tax Assessment Act. 
The trial judge directed a verdict for the Commissioner but this 

verdict was set aside on appeal by the Supreme Court of N e w South 

Wales and a new trial ordered. 
It was said that the Act did not warrant the disclosure of confi­

dential or any information respecting the affairs of particular 

taxpayers and that particularization of breaches or evasions was 

entirely out of place in a report on the working of the Act or in 

drawing attention to any breaches or evasions of the Act that had 
come under the Commissioner's notice. The provisions in s. 16 

of the Act requiring officers to observe secrecy fortified and made 

plain, so it was considered, this conclusion. 

But I a m unable to agree with the decision. 
The report is made by the Commissioner in his official capacity 

to Parliament pursuant to the duty imposed upon him by the 

statute. It stands on a higher plane than the report from the High 

Commissioner of Australia to the Prime Minister which it was 

decided was absolutely privileged (M. Isaacs & Sons Ltd. v. Cook (1)). 
And the Parliamentary Papers Act 1908-1935, it should be observed, 

protects the publication of the report under the authority of the 
Senate or the House of Representatives. A n d yet it is contended 

that forwarding the report to the Treasurer for presentation to 

Parliament is not the subject of absolute but only qualified pro­
tection. But it is essential, in m y opinion, that the Commissioner 

should not, in the performance of his duty under the Act, be 

deterred by fear of hostile litigation from reporting freely upon the 

working of the Act and any breaches or evasions of the Act that 

had come to his notice and upon all matters relevant and germane 

thereto. The suggestion that the Act does not contemplate the 
disclosure of the affairs of particular taxpayers or the particulariza­

tion of breaches or evasions of the Act on their part is, I think, 

untenable. It would be important for example that Parliament 

should be informed of the incidence of tax upon various classes of 

taxpayers or upon individual taxpayers. Also how s. 226 had been 

operated by the Commissioner in assessing and in remitting 

additional tax upon individual taxpayers. Parliament should be 

in a position to consider whether the section had been applied 

reasonably or capriciously. And other grounds may also be 

suggested. 
But it is said that s. 16 prescribes secrecy on the part of officers,. 

with the exceptions therein mentioned, of any information respecting 

(1) (1925) 2 K.B. 391. 
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the affairs of anv other person. And that sub s. {~>.\i of that section 

piovnle- that for the purposes of the section an officer or person _^; 

shall be deemed to have communicated such information to another j A ( K„ I I S 

pei mi iii contravention of i he Act if he communicates that informa-
1 ... . MAGRATH. 

tlOH to anv Minister. , 
In my opinion, that section in no wise limits m restricts the duty 

ed upon the Commissioner by s. 14, for ins. 16 there LB excepted 

information communicated "in the performance of anv dutv as 

an officer." And subs. (5A) merely brings a Minister withm the 

words "any person" in s. 16 (2), but does not prohibit communi­

cation to him in the performance of anv dutv by an officer. 

Lastly, a contention not made in the Supreme Court must be 

noticed. The provisions of s. II refer to the " working of this Act 

JIHI ' to anv breaches or evasions of tin.-. \et That, it was said. 

refers to the Act 1936 L943 and the Commissioner, though reporting 

on matters that had been discovered in the financial period 1942 

1943, vel referred to understatements of income ill the case (if the 

respondent for the financial years 1930-1931 to L940-1941. So, it 

ontended, his report was not within the scope or the warrant 

ofs. II. 

The contention is ingenious rather than convincing. And. in 
mv opinion, il is untenable. In the first place the reference bv the 

Conimissioner to the years 1930-1931 to 1940-1941 is relevant tn 

and germane to the matters upon which he was reporting for the 

financial pear 1942 I'M.'!, for the breaches or evasions were dis 

covered in that vear. And technically those matters did relate 

to the working of Ihe L936 1943 Act and to breaches or evasions of 

thai Act because it repealed the former Acts and brought them 

again into operation bv force of s. 2. And it was by the com­

bined operation of the Acts that the penalties reported to Parlia­

ment were imposed upon the respondent. 

In my opinion, the Commissioner's report forwarded to the 

Treasurer for presentation to Parhament is the subject of absolute 

privilege. 
This appeal should be allowed, the judgment ofthe Supreme Court 

111 full Court set aside and the verdict and judgment entered bv the 

trial judge restored. 

DlXON .1. Although this appeal concerns an action for defamation. 

it depends largely upon a ipiestion of statutory interpretation. Section 

II ofthe Income Tu.e Assessment Act 1936-1943 makes it the duty 

ot the Conimissioner of Taxation to furnish a report to the Treasurer 

annually for presentation to Parhament. This report is to be on 
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the rather vague subject called " the working of this Act." But 

the Commissioner is specifically enjoined in his report to " draw 

attention to any breaches or evasions of this Act which have come 

under his notice" (s. 14 (2) ). 

The provision was originally drawn as part of the Land Tax 

Assessment Act 1910. O n the enactment of the Income Tax Assess­

ment Act 1915 it was thought proper to lift it bodily from the former 

Act and transcribe it literally into the latter. Thence it went into 

the Assessment Act 1922 and then into that of 1936. 

Doubtless the main purpose was to ensure that Parhament 
annually received information as to the effect produced by the 

tax, by the operations of the provisions for its assessment and 

collection and by the manner in which the law was administered. 
The object of requiring the Commissioner to draw attention to any 

breaches or evasions he had noticed m ay have been because 

Parliament felt concerned to know what holes had been made or 
found in its legislative net, or because some annual statement was 

felt desirable of the use that had or had not been made of the penal 

provisions and of the authority to assess to additional tax and to 

remit it, or because lists of breaches and evasions were thought to 

be salutary records. That is a matter of speculation. All we know-

is that a command is laid upon the Commissioner that in his report 
he shall draw7 attention to any breaches or evasions of the Act 

that have come under his notice. 
Section 16 throws together a number of provisions requiring 

secrecy on the part of officers as to information they acquire 

respecting the affairs of other persons disclosed or obtained under 

the provisions of the legislation. There is no indication that it 

ever struck the draftsman that this duty of secrecy raised a question 

as to howT much, if anything, about the affairs of individual tax­

payers the Commissioner might put in his report to Parliament. 

There is plenty of evidence in the rather lengthy provisions con­

tained in s. 16 that the conflict between the requirements of secrecy 

and the pull which the exigencies of administration inevitably 

exerted towards the free exchange of information among fiscal and 

other governmental departments has proved a recurring problem 

for the draftsman. It is apparent that no ready formula has been 

found for its solution. But from the general duty of secrecy, there 

have been excepted communications made in performance of an 
officer's duty. This is an exception from the general injunction 

to secrecy. In the amendment (sub-s. (5A) ) by which it was made 

clear that an officer's duty of secrecy covered and, therefore, 
prevented communications to Ministers, no corresponding exception 
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of the course of duty was expressly made. But I think ti. 
I ' l l " 

be implied an exception c., •.,-, e •. at ]e.,-t tlm p. . |. u 11,., li< • ot 8 

particular duty expressly imposed by statute. In 
as the performance of the duty to report to Parliament involve- a 

„ ,.' , . e i ic i MAGRATH. 

communication ol matters ol tie- description specmed in -. Lo, i 
thmk that the Commissioner fell withm th.- exception and could " " •'• 
furnish the report to the Treasurer without breach ofs. i1 

The Commissioner bae interpreted bis duty tu dram attention 
m in,, report to breaches and evasion of the \ct thai bave come 
under his notice as requiring or enabling him to include a fist 
persons who have be;. .<l iii additional tax under B. 226 or 

the corresponding previous provisions. Further, he has placed the 
pa ..us listed in one or other of three i lasses : th 
i here has been no evidence of evasion but whose case isidered 
to be due lo unreasonable card, ne in ihe circumstances, those 
suspected of fraud, and those whose evasion WS8 dm- to the failure 

I,. keep proper books of account. 
The [ista are preceded by an explanation which, if carefully 

weighed, might enable the reader tu -ee just what moral inferences 
i logical mind might draw from the appearance m the list of I 

given taxpayer's name. I'm bo a casual reader the effect would 
he rather to strengthen than t" quieten anv misgivings the list 
might otherwise arouse in hnn as tu the conduct of those it named. 
The Commissioner's report fur ihe twelve months beginning 1st 

July 1942 included the plaint ill's na a- a person w bu because uf 
unreasonable carelessness had understated his income. In the 

eleven years from July 1930 to July 1941 the reporl stated that he 
understated his income by £109,053 and that thereupon he had 
been assessed tu £7,631 bv way uf additional tax. that i<. penal tax. 
The chief SOUTCe of the omitted income consisted in receipt- mi 

account of interesl upon gold dollar bunds payable without deduction 
of tax. O n the part ofthe taxpayer, the view had I n adopted 
that such interesl was tax free, lhat is. not liable to inclusion io the 

recipient's assessable income. Eeem v. Federal Commissioner of 
Taxation (I) decided in 1935, showed this view to be wrong. But 
the plaintiff ignored this decision and continued to omit the item 

from his returns and when, finally, in M a y 1942 he was re-assessed 
for the whole period mentioned, nothing daunted he proceeded to 
treat ihe imposition of the tax as a breach of contract vv ith him as 
a bondholder and. on 10th Mav 1943, issued his writ against the 

Commonwealth for the recovery as damages ofthe amount of tax 
levied upon him in respect o\' such interest. In this view of the 

matter he was ultimately upheld (Magrath v. The Commonwealth (2) ). 

111 (1938) 63 (M..K. 236. ('-') (19141 tin C U R . 158. 
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In the meantime, however, the Commissioner presented to the 

Treasurer his annual report dated 1st November 1943 containing 

the reference to the plaintiff's understatement of his income. These 

references are alleged by the plaintiff to be a defamatory libel upon 

him and the question for our consideration is whether the furnishing 

of the report to the Treasurer for presentation to Parliament 

amounted to an actionable publication by the Commissioner, who 

is the defendant. 
In m y opinion the Commissioner is right in the effect he ascribes 

to s. 14 (2). The inclusion in the report of the matter relating to 

the plaintiff was warranted, if not required, by that sub-section. 

The plaintiff's failure to include the omitted receipts in his 

assessable income was actually a breach of the Income Tax Assess­

ment Act for the time being in force and, in any case, the Commis­

sioner considered it so to be. In " drawing attention " to such a 
breach the Commissioner was entitled, if not bound, to give such 

detail as in his judgment would give Parliament adequate infor­

mation upon the subject of what breaches or evasions had occurred, 

and I cannot see why that should not include the use of names. 

I do not think that the duty or authority imposed or conferred by 
s. 14 (2) can logically be qualified by means of the provisions con­

tained in s. 16. Those provisions except from the obligation of 

secrecy they impose the performance of an officer's duties. The 

Commissioner's duty to report to Parliament is necessarily excepted 

however great or small its extent. " To draw attention to breaches " 
seems to m e to be an expression naturally implying some particu­

larity and I think that no sound ground can be found for the 

assumption that names or other means of identification are to be 
excluded from the report. It appears to m e to follow inevitably 

that the publication to the Treasurer in the report of the defamatory 

matter complained of was privileged. It was privileged because 

made as in pursuance of a statutory duty. 
Since the publication was to the Treasurer as the person appointed 

by the statute to receive it for the purpose of presenting it to 

Parliament, there is much to be said for the view that the privilege 

is absolute and not qualified. 

But a consideration of the operation or possible operation of 
sub-s. (1) as well as sub-s. (2) of s. 14 will show that what the 

Commissioner includes in his report must depend in a very great 

measure upon his judgment and discretion. To report " on the 
working of the Act " is to deal with a very wide and indefinite 

subject and it must rest with him to decide in very many matters 

how far he will go and what he will make relevant to the opinions 
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and conclusions be advance- or the reeoinlliendation.- he imi'. 

lit to include. It mav. perhaps, be the true view that -. 1 I affords 

a justification for his Baying whatever he fairly and honestly con­

siders to be material or relevant to the matter m hand. If SO, the 

test become- closely akin to that which would be apphed in a 

que lion of defeasible immunity. I do not think it i- necessary 

tn pursue the ipiestion iii the present case, because I can see no 

Sufficient evidence of m.line. Malice would mean, if the Coinmi-

sioner's privilege were held to be qualified, that in including the 

plaintiff's name in the list the Commissioner wa- actuated not bv 

a purpose of reporting to Parliament information which he con 
sidered he ought to lav before it but bv some live, -llll-tel. ulterior 

or extraneous purpose. Of that I can tind no evidence at all. 

It is easy to understand that the plaintiff should think that over 

Ihe dollar bonds it was he who was entitled to feel aggrieved at the 

conduct of the C< nwealth and not the Conimissioner to express 
an adverse view of his conduct, particularly as he had issued a w rit 

to vindicate his position, even though on a claim in contract and 

not as a complaint against the legal correctness of the assessment-. 

The v lew pul forward on his behalf seems to m e tu be m effect that 

il would have been fairer lo hnn and bis reputation had the Cuin 

missioner explained the circumstances. So much mav be conceded. 
Hut it is quite plain that the inclusiun oi his n a m e m the report 

was but a routine procedure and was done fur no reason except that 

his case fell within a class forming an ordinary head of the annual 

report. It would be impossible to allow a jurv to build up from the 

circumstances a conclusion of indirect purpose and therefore malice. 

Such a conclusion is manifestly unreal and there is nothing to 

authorize it. 
There is one point lhat should be dealt with arising from the 

re enactment in 1936 ofthe Income Tax Assessment Act. It is that 

for ihe period before 1936 the breaches were not of "this A c t " 

viz.. of that of 1936. The second proviso to s. 2 continues the 

prior legislation in express tortus in respect of taxation for the past 

veiis. It does no more than preserve it pro tanto from repeal. 

Verbally 1 think that it is a correct answer that " this Act " gives 

new or continued force to the preceding Acts. It m a y be difficult 

to ,-av that the breaches of L930 to 1935 were breaches ofthe 1936 

\el but. at all events, thev m a v fairly be said to be relevant to the 

working of the 1936 Act within tbe meaning of s. 14 (1). 

In m v opinion the appeal should be allowed, the order of the 

Full Court of tbe Supreme Court should bo discharged and the 
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verdict and judgment for the defendant with costs restored. The 

plaintiff-respondent should pay the costs of his appeal to the Full 

Court of the Supreme Court and of the defendant-appellant's appeal 

to this Court. 

MCTIERNAN J. In my opinion this appeal should be allowed. 

I agree with the reasons of m y brother Dixon. 

At the beginning of the trial the parties agreed that " a copy of 

the report containing the alleged libel printed by the Government 

Printer m a y be used instead of the original report." This quotation 

is from the appeal book. The standing orders of the Senate and the 

House of Representatives provide for the presentation in pursuance 

of statute of papers to Parliament and for the laying of such papers 

upon the tables of the two Houses. The question whether the 

proof of the contents of the report or its production involve any 

question of parliamentary privilege was not argued : but I do not 

consider that if any such question were involved it could be disposed 
of by an agreement between the parties. 

WILLIAMS J. This is an appeal from a judgment of the Full 

Supreme Court of N e w South Wales ordering a new trial in an 

action in which the respondent is the plaintiff and the appellant is 

the defendant. The action is an action fer defamation based upon 

the naming of the respondent by the appellant in his annual report 

for the period 1st July 1942 to 30th June 1943, made pursuant to 

s. 14 ofthe Income Tax Assessment Act 1936-1943, as a person with 

respect to w h o m there was evidence of evasion of the Act due to 

unreasonable carelessness for the financial years 1930-1931 to 

1940-1941 in understating his taxable income by £109,053, and 

w h o m he had penalized by an assessment for £7,531 by way of 
additional tax under s. 226 of the Act. 

The income in question was the interest on certain bonds issued 
by the Commonwealth of Australia, which the respondent had 

purchased in the United States of America, which was expressly 

stated to be " without deductions for any taxes . . . now or 
at any time hereafter imposed . . . by the Commonwealth of 

Australia . . . or other taxing authorities thereof or therein." 

The history of these bonds is fully set out in Magrath v. The Com­
monwealth (1). The declaration in the action contains three counts 

in similar terms, but the particulars show that each count relates 

to a different alleged publication of the report. The only evidence 
of publication of the report is that it was handed to the Treasurer 

(1) (1944) 69 C.L.R. 156. 
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Of the Commonwealth bv the appellant in purported oomph 

with s. II ofthe Act. Tin, I- the publication which I- -'led upon 

in the fust count. 

The learned trial judge directed the jurv to return a verdict for 

the defendant on the ground that the report wa- published "ii an 

occasion of absolute privilege, and ga\ e judgment for the defendant 

accordingly. O n appeal, the Full Supreme 'ourt allowed the 

appeal and ordered that the verdict and judgment for tin- appellant 

le.nl.I be set aside and a new trial had limited to the first COUnt. 

The Full Supreme Court held that the appellant wa- not authorized 

bv s. II of the Act to give information respecting the affairs of 

particular persons w h o m he regarded as having offended, by naming 

them, and stating ihe respects in winch he regarded them a- having 

individually offended, the amount In which each had offended, and 

so forth. The Chief Justice said that such particularization was 

entirely out of place in drawing attention, in a report on how the 

A d worked, to breaches or evasions of it which had been noticed, 

when there was in s. Hi an express prohibition against the divulging 

of such informal ion. 

In m y opinion, the report of an official made in tiic course of bis 

dutv pursuant to the direction of a high officer of State is absolutely 

privileged "ii the ground of public policv . and the official cannot be 

sued for anv defamatory matter which it contains arising from the 

pubbcation occasioned by the delivery of the report to the high 

officer of State (/Ionic x. Bentinck (I); Chatterton \. Secretary of 

Stnte foe I mini (2) ; linn x. Suit/// (.">) ). The present report wa-

niore than a report made pursuant to the direction of a high officer 

of Stale, in this case the Treasurer of the Commonwealth. It was 

a icporl made bv the appellant to the Treasurer pursuant to -. 1 I 

Ofthe Income Tax Assessment Ac! 1936, that is to aay, in obedience 

lo an imperative statutory command. It was therefore a report 

w Inch, in a v erv special manner, fell within the principle in question. 

I cannot agree with the manner in which the Full Supreme Court 

has limited the scope and operation of s. 1 1 by reference to s. lb. 

Section 111 expressly excepts from the requirements ot' secrecy the 

disclosure of information by an officer m a d e in the performance ot' 

Ins duty. I think that sub-s. (5A), though somewhat awkwardly 

expressed, refers to communications m a d e to a Minister other than 

in the performance o( this duty. Section 14 directs the appellant 

to perform such a duty, tbe extent of which must be ascertained by 

attributing to the words of the section their ordinarv natural 

JAI I 
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grammatical meaning. Any matter relevant to the report which 

the appellant was required to make to the Treasurer under s. 14 

would be made in the performance of his duty, and would therefore 

fall within the exception. The expression in s. 14 (1) " the working 

of this Act " would not by itself be wide enough to authorize the 

appellant to name particular persons in the report. That expression 

points to general observations upon the working of the Act and not 

to references to the affairs and conduct of particular persons. But 

s. 14 (2) expressly requires the appellant, as part of his report on 

the working ofthe Act, to draw attention to any breaches or evasions 

of the Act which have come under his notice. Breaches of the Act 

would appear to refer to failure to comply with the Act not due to 

a dishonest intention to avoid its provisions, whereas evasions of 

the Act would appear to refer to underhand dealings, such as the 

deliberate concealment of assessable income by omitting it from 

the return, or concealing it by means of some colourable transaction. 

Such breaches and evasions are committed by individuals, so that 

the requirements of s. 14 (2) must at least authorize the appellant 
to name the persons, who in his opinion, have committed such 

breaches or evasions, and give particulars thereof. 

The appellant included the respondent in the report as a person 
who was guilty of an evasion of the Act due to unreasonable care­

lessness in the circumstances. Unreasonable carelessness is a 

somewhat vague definition of misconduct, but I should have thought 
that such misconduct would not amount to an evasion, but to a 

breach of the Act within the meaning of s. 14 (2). Further, I should 

have thought that an owner of the bonds in question would have 

had ample justification for the belief that the interest did not form 

part of his assessable income. But it is the appellant who is 
required to furnish the report, and a failure to classify the charge 

of misconduct, which he felt justified in making against the respon­

dent, as a breach of the Act and not as an evasion, would not be 

sufficient to take the case outside the scope of his authority to name 

persons who, in his opinion, were guilty of breaches or evasions of 

the Act. 
Section 14 refers to " this Act," that is the Income Tax Assess­

ment Act 1936, and it was pointed out that part of the evasion 

charged against the respondent occurred prior to the date on which 

the Act came into operation. It was therefore contended that 
this part of the report was not privileged. But the whole of the so-

called evasions came under the notice of the appellant in the year 

of the report, and in view of the first proviso to s. 2 of the Act, it 

seems to m e that there is no substance in this contention. 



75 C.L.R.] OF AU8TRALIA. 319 

For t a m ot o pinion that the only publication of
 H 

the report proved was on an oeea-ion of absolute privilege, and I 

would allow the appeal. 

Appeal allowed with costs. Rule of Supreme Court set aside. 

In lieu thereof order that the respondent Magrath pay 

the costs of lite ii/i/ielltint Jar/son of the appeal to the 

Supreme Courl ami tltut pu/gmenl tit tin- action he foi 

the defendant with costs. 
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