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forwarded by the first-named committee to canners who processed and canned 

them and paid that committee therefor. Later these orders were revoked 

and another order was made under reg. 9 of the National Security (Food 

Control) Regulations which contained provisions substantially similar to those 

injbe revoked orders, the prescribed rate of payment being higher. During 

the currency of this order the higher rate was fixed as the maximum price for 

pineapples by an order made under the National Security (Prices) Regulations. 

The Commonwealth obtained from tire canners supplies of canned pineapples 

and pineapple juice for troops in battle areas, and paid the canners for such 

supplies. A grower who, without protest, delivered pineapples to the first-

named committee in conformity with the orders in the belief that the orders 

were valid and binding upon him claimed (i) declarations that the orders, and 

directions thereunder, made under the General Regulations were invalid in that 

being laws of acquisition of property they did not provide just terms for such 

acquisition; (ii) damages for the wrongful conversion of the pineapples 

delivered by him under those orders and directions; and (iii) compensation 

for the pineapples delivered in pursuance of the order, and directions made 

thereunder, made under the Food Control Regulations as for goods requisi­

tioned. The Supreme Court of Queensland dismissed the action on the ground 

that, although the orders and directions made under the General Regulations 

were laws of acquisition and were invalid because they did not provide just 

terms, the plaintiff delivered the whole of his pineapples voluntarily and 

therefore was not entitled either to compensation or damages. 

Held, by Latham C.J., Starke and McTiernan JJ. (Rich and Williams JJ. 

dissenting), that the appeal should be dismissed. 

By Latham C.J. and McTiernan J. on the grounds that (1) if the orders under 

the General Regulations (a) were valid, the appellant had been paid in accord­

ance with their terms and no wrong had been done to him, or (b) were invalid, 

he voluntarily, without any compulsion, delivered pineapples in pursuance 

of the orders believing that he Was compelled to do so, and received payment 

for them. By so doing he had acted under a mistake of law and accordingly 

was bound by his action ; (2) as regards the order under the Food Control 

Regulations, even assuming in the appellant's favour that the pineapples were 

requisitioned by the Commonwealth, the appellant had accepted an amount: 

of money paid on behalf of the Commonwealth in full satisfaction of his claim. 

Accordingly there had been no " absence of agreement " on the amount of 

compensation which alone would have entitled the appellant to bring an action 

for compensation pursuant to reg. 12 of those regulations. 

By Starke J. on the grounds (1) that the Control of Pineapples Orders Nos. -

1 and 2 were valid in that, although they were laws for the acquisition of pro­

perty within the meaning ofs. 51 (xxxi.) of the Constitution, they did provide 

for " just terms " e.g. terms that a reasonable man could not regard as being 

unjust; (2) that prices orders authorized by the National Security (Prices) 

Regulations fixed the maximum amount which was payable to the appellant 

in respect of certain pineapples delivered to a cannery under a Distribution 
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ol Food (', del m , 
lation and the appellant bad received that | 

I', r Rich, 8tark* and William JJ. Election 51 
ot limited to t hi 

to the acquisition of property for ai t of which the ( i i 
wealth Parliament h 

I ie, i ion ..I i he Supi ority, 
affirmed, 

APPEAL from the Supreme Courl of Queensland. 
In mi action commenced in the Supreme Courl oi land 

againsl the Commonwealth of Australia, William Arthur McClintock 

claimed declarations thai the following orders were invalid: 
(I) (n) An order made on I Mi Septembei 1942 bj I I1 

of < 'mil pacta and delegate for the Minister of State foi Suppb 
Development and purporting to bave been made in pin 
regulation 59 of the National Security (Generi Tins 
order was cited as the Control of Pineapples tinier. 
(/>) An unlet made on 25th September 1942 by the ' 

troller of Defence Foodstuffs and delegate of the said ML 

purporting to have been made in pursuance of tl • itions 
and cited us the Control of Pineapples and Pineapple Jui 

The plaint iff alleged • hat each of i hi je ordei - • is a law ii 
of the acquisition of property, namely, pineapples, bj tnon 
wealth of Australia and that neither of them providi terms 
for such acquisit ion. 

(2) An order mad i 2ls1 January 1943 !•. th< M -

Stale fur Supply and Shipping and purporting to le in pur­
suance of regulation 59 of the A ationnl N 

and cited as the Control of Pineapples Order No. 2. (This 

revoked the Control of Pineapples Order.) 
The plaintiff alleged that this order was a law in >• the 

acquisition of property, namely, pineapples, \>\ the Commonwealth 
ol'Australia and that it did nol pro^ ide just terms for such acquisition. 

(3) An order made on 5th October 1943 by the Controller-

General of Food and purporting to have been made under the 

National Security (Food < itions and cited as the Distri­

bution ^i Food * Irder. 
T h e plaintiff alleged that par. 6 of this order w a s invalid insofar 

as n purported if> provide that every person who was immediately 
before the commencement of the said paragraph under an oblig 
to comply with a direction given under the Control of Pineapples 
Order No. '-' should continue to comply with the direction according 

1o its tenor. 
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The plaintiff also claimed (1) damages for the wrongful conversion 

by the Commonwealth of the plaintiff's pineapples while the defen-

MCCLINTOCK ^ant w a s acting or purporting to act under the said Control of Pine-
»• apples Order, the Control of Pineapples and Pineapple Juice Order 

COMMON- an<^ tne Control of Pineapples Order No. 2 ; (2) compensation from 
WEALTH, the defendant for the plaintiff's pineapples requisitioned by the 

defendant in pursuance of an order issued on 10th February 1944 

by the Acting Deputy Director for Queensland of Service Foodstuffs 
under the National Security (Food Control) Regulations. 

The effect of these orders and directions, the provisions of which, 

so far as material, are set out in the judgments hereunder, compelled 

the plaintiff and other growers of pineapples to offer a certain pro­

portion of their crop to the Committee of Direction of Fruit Marketing 

(hereinafter referred to as the C.O.D.) at the nearest railhead to be 

delivered to canneries so that the canneries would receive sufficient 

pineapples to enable them to provide a quantity of canned pineapples, 

pineapple juice and fruit salad which the Commonwealth required 
in order to supply the needs of the armed forces. 

In pursuance of directions given under each of these orders the 

plaintiff delivered to the C.O.D. certain quantities of pineapples as 

specified in directions from time to time given to him and received 
in respect of the pineapples certain sums of money as provided in 
the said orders. 

The, defendant denied each and every allegation in the statement 
of claim contained. 

Macrossan C.J., before whom the action was tried, gave judgment 
in favour of the defendant. The reasons for his Honour's judgment 

are, so far as material for the purposes of this report, as follows : -

The C.O.D. " was at all material times the duly authorized agent 

of the Deputy Controller of Foodstuffs for the purposes of the Control 
of Pineapples. Order. I hold that the" C.O.D. "was also at all 

material times the agent of the defendant, the Commonwealth of 
Australia, to accept delivery of all pineapples delivered to the " 
C.O.D. "in pursuance of the direction " referred to in par. 4 of the 

statement of claim. " In the belief that the Control of Pineapples 
Order and the said direction were binding upon him, the plaintiff 
delivered to the " C.O.D. " in the period 11th September 1942 to the 
31st December 1942 307 cases of pineapples containing 9 tons 1 102 

lbs. of pineapples. This quantity was 79 cases in excess of twenty-five 
per cent of the plaintiff's whole crop for the period 1st July to 31st 

December 1942. . . The plaintiff's said pineapples were delivered 
by the " C.O.D. " to canners of pineapples in Queensland, and when 
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processed and canned, were delivered by thi lefendant, " 

or to -nine person or bod} a1 the dh fthe defendant, and in 4'" 

fulfihnenl of an order placed b ndant, N, 
or i Thi• (lommittee (the Fiait fndu 
Concession Committee) purporting to act under the said Control • 

Pineapples Order fixed the price to bt paid to the plaintiff and othi 

growers under the said Order for pineapples delivered in pun 
of the direction " referred to in par. 1 of the statement ol claim "at 

£9 II . 8d. pei ton fi ee on rail, less anj 
. Neither the plaintiff nor anv other pirn 

heard, or had any opportunity of being heard, by the said Fruit 
I ndustry Sugai Com < omniit tee b< fore th ed 
price was fixed. . . . I find that thi I O.D 
materia] times duly authorized by the Controller of Defi 

i nil's to act on bis behalf for the purp rolof IV 
apples < >nler No. 2 and that it was at all of 

i he defendant to act ept delivery of .,i; pint appl '• livi 
the plain! iff in pui uance of the 'lire, i ion lar 
letters dated 21sl January 1943 and 23rd March 19 lively 

and referred to in par. L3 of the statement o " During the 
period 23rd January 1943 to the 1st Octol I inclusive, the 
plaintiff delh ered to the " C O I>. " 5 10 cases oi pini ppl 
,.IIMIII.' L6 tons, 'J.129 Lb of pirn apples Thi pi B 
deli\ e n e s II) t h e lielief I h;il I lie < 'niitrol of I'ili. . ppleS 0 2 

and the directions contained in " the said i 
to in par. 13 of the slat< ni of claim " were valid and I,in,line on 
him and m purported obedient e to the said dii 
540 cases of pineapples so delivered, I be pi dnl iff delh • ed 251 ca* 

during the period 5th February to the 25th March 1943 inclusi 
There was in fact no direction which required, or purport 

require, the plaintiff to deliver pineapples to < .O.D. 
canneries during this period. 

The plaintiff explained his making these deli ting that 
he expected that a fresh direction would be given TO him covering 

this period, similar to the direction" referred to in pa the 
statement of claim l< winch, although given on the 11th i bet 
1942 purported to apply to the whole of the phuntifi of 
pineapples for the period 1st July L942 to the 31st December 1942. 

I accept tin' bona tides of this explanation oi' the plaintiff, but it-

is dear that he could have no claim againsl the defendant in respect 

of the 251 cases of pineapples in question, as was admitted by his 

counsel at the bearing, 
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" 0F ' The Fruit Industry Sugar Concession Committee purporting to 
^J act under the Control of Pineapples Order No. 2 fixed the price to be 

McCLraTocK Paid to the plaintiff and all other growers under the said Order for 
*• the pineapples delivered in pursuance of the directions " referred to 

COMMON- ^ Par- 13 of the statement of claim " at £10 lis. 8d. per ton free on 
WEAITH. rail, less any freight in excess of 6d. per case. 

Neither the plaintiff nor any other grower was heard, or had any 

other opportunity of being heard by the said Committee, before the 

said price was fixed by it. . . . In intended obedience to the 

. . . direction " referred to in pars. 22 and 23 of the statement of 

claim " the plaintiff delivered to the " C.O.D. " 8 cases of pineapples 

from the 9th October to the 23rd October 1943 inclusive. . . . 

In intended obedience to (the) direction " referred to in par. 27 of the 

statement of claim " the plaintiff delivered to the " C.O.D. " 172 

cases of pineapples, containing 5 tons 631 lbs. of pineapples. The 

Fruit Industry Sugar Concession Committee purported to fix the 

prices to be paid to the plaintiff and other growers for pineapples 

delivered to the " C.O.D. " under the said direction of the said W . 

Ireland at £12 per ton of pineapples free on rail, less any freight in 

excess of 6d. per case. Neither the plaintiff nor any person on his 

behalf had any opportunity of being heard by the said Fruit Industry 

Sugar Concession Committee before the said price was fixed by the 

Committee. . . . The evidence established that at all times from 
the 21st August 1942 to the 11th August 1944 the price obtainable 

for pineapples on the fresh fruit market was in excess of the price 

fixed by the Fruit Industry Sugar Concession Committee with the 
exception of a short period from the 2nd March to the 11th March 
1943 inclusive. . . . 

I think therefore that if the plaintiff had sold on the fresh fruit 
market his fruit which was diverted to the canneries . . he 

would have obtained therefor the price at which pineapples were 
being sold on the fresh fruit markets at the relevant times 

with the exception of the pineapples referred to in par. 33 of the 
statement of claim weighing 1,061 lbs. which were rejected or only 

taken at a diminished price by the factories on account of defects 

in quality. (The market values of the pineapples were as shown in 
the plaintiff's claims). . . . 

In m y opinion the Control of Pineapples Order, together with the 
Control of Pineapples and Pineapple Juice Order, constituted a law 
in respect of the acquisition of property, namely pineapples, by the 
Commonwealth of Australia. 

I think the two orders constituted a legislative scheme for the 
acquisition by the Commonwealth of the pineapples of the plaintiff 
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and o11 for the benefit of th< Con mon ealtl I 

the scheme the n required to deliver their pineapples 

the < O.D, ., the agent of the Commonwealth to be 

canning factories to be canned. The canned fruil so produced 
em 11, I, , I i be disposal ol i be ' 'ommonwealth. 

I t hinl:. t herefore, t hat t be ' true , - the w i 

order,, their 'pith and substance' is that they are laws foi the 

acquisition of property. . . . 
In m y opinion the Control of Pii id the Control of 

Pineapples and Pineapple Juice Order did not provide jusl terms for 

the acquisition of the plaintiff's property by the Commonwealth. 
The Control of I'm,-.,, pie Order provides that the plaintiff and 

other growers were to be paid for their pineapples the sul 
order, a price to l„- fixed bj the Finn Indu-ti. Sugai Concession 
('ommiitee « ii In>Ni any opport unit y being 

to be heard by that Committee \s the ' ontrol of Pin 
apples ( Inler is. in no opinion, B I-. w m of 

properl \ , and il does not pm\ ide jut I. a I ion, it 

is not auiborized bj tbe powt 

authorities by the National Security Act and i 

invalid. 
Bu1 I a m unable to see t bat i be plaintiff ha 3 anj n 

by wav of damages for 1 be com,-, ion of bi 

by him In ini ended obediem e to the Control of Pineapples Ord< 1 
for compensation for the acquisition l>\ the defendant of ti 
apples. 

The plaintiff delivered bis pineapples m conformity with 

tinier in the belief that the Order was valid and binding on him. 
In doing so he acted under a mistake of law. He mad. 

against delivering his pineapples in conformit, with the Order. He 

did not at any time act under am; physical compulsion of the defen­
dant to deliver Ins pineapples. He delivered h'- volun­

tarily. 
In t his state of the facts I a m una M e to see that : ;\v claim 

in court on the basis that the defendant wrongfully converted his 
pineapples. 

I think . . . that the alternative claim for compensation also 
fails. For the same reasons I a m of opinion that the Control of 

Pineapples Order No. 'J read in conjunction with the Control of 

Pineapples and Pineapple .I nice Order was a law in the 

acquisition of property, namely pineapples, by the Commonwealth 

,,| Australia, which does not provide just tern ich acquisition, 

and is therefore invalid. 
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H. C. or A. jf j a m co r r e ct in m y conclusion as to the invalidity of Control of 
^47, Pineapples Order No. 2, it would follow that immediately before the 

M C C L I ^ O C K commencement of par. 6 of the Distribution of Food Order no person 
was under an obligation to comply with a direction given under the 

COMMON- Control of Pineapples Order No. 2. The effect of this is not that the 
WEALTH. Distribution of Food Order is invalid, but quoad pineapple growers 

there were no persons in relation to w h o m it could operate. 
As to the 172 cases of pineapples debvered by the plaintiff in 

purported obedience to the direction " referred to in par. 27 of the 
statement of claim " these pineapples were not acquired by the 
Commonwealth, but the direction required the plaintiff and other 
growers to transfer their pineapples to pineapple canners. 

In a case recently decided . . . Latham C.J. reserved con­
sideration of the question whether the requirement of just terms 
applied to Federal laws with respect to the acquisition of property 
by any person as well as to the acquisition of property by the 
Commonwealth. 

If the requirement of just terms applies to such a legislative scheme 
of the Commonwealth then, for the reasons I have already given in 
relation to the Control of Pineapples Order and the Control of Pine­
apples Order No. 2, the direction would be invalid because it does not 
provide just terms for the acquisition of the plaintiff's pineapples. 

I a m unable to see any other ground upon which this direction 
could be successfully attacked. 

I think that the plaintiff's claim for substantive relief in relation 
to these pineapples fails equally with his claim in respect of his 
other pineapples, and for the same reason. 

In the circumstances consequently the plaintiff is not entitled to 
any declaratory judgment. The rule enabling the court to make a 
declaratory decree, Order 4 Rule 11, ought not to be apphed where a 
declaration is merely asked for as a foundation for substantive relief 
which fails. 

In the result, therefore, the plaintiff's claim fails." 
From that decision the plaintiff appealed to the High Court. 
Relevant statutory provisions and regulations are sufficiently set 

forth, and further facts appear, in the judgments hereunder. 

Barwick K.C. (with him O'Hagari), for the appellant. In respect 
of the claim for compensation the orders provided no basis for 
payment, though the regulations themselves converted the claim 
into one for compensation. So that, there being no order or regu­
lation prescribing the quantum ; that was an open question to 
be decided on general principles of compensation. Certain of the 
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direct ing proved a vali 
tion. there should have heen an . c o d in of the appellant I 

at least the compensation, [f, on its proper construction, tl 
of Pineapples Order did authorize the •• a of pineapples G 
the Commonwealth, then it i a law with respect to acquisition. 
If. OH the other hand, on it prop. ation. it did uot authori;-

t he Deputy Controller to direct the pineapples to the < omn 
then the resiili would he the same because be would be acting in t 

colour of his office requiring the growers under purported performai 

of the order to deliver to the Commonwealth pineapples when 
had no power to do so. In those circu Deputj Con­

troller's dealing with the growers was a convei ion. The order 

contemplates some subsidiary direction by the Dept 

That, with the circular issued on 11th Septembei 1942 and the instruc­
tions contained m the circular with regard to the factory pineapp 
winter crop 1942 const it ut,- d direction under the ord 

Uternativ eh , the two circulars constitute an appro alto the gi 
disposing, on their own initiative, of two-thirds of thi 
to a condition that the growers should deliver the othei one third of 

their crop to the Commonwealth, The provision for 
applies to any acquisition in law and for any of the purposes of the 
(lommonwealt h including defem e 6, il in pursuant • 
power property is acquired it must be on I Of jusl •• 
Under the order and direction the appellant supplied three hund 
ami seven cases of pineapples, being seventy aim - of 

25 per cent of the appellant's crop fo .sun. There is a finding 
that all the fruit debvered was received by the monwealth. The 
direct or indirect payment for t he I'm it by the owners of th 

or by the C O.D., was only an intermediate step. The real sourt e of 
the money so paid was t he Commonwealth, which made certain t h 

n would get, and it did get, all the canned fruit. The various 
circulars issue, I from time to tune eat h con tame, I a direction or dh 

tions to growers in respect of the disposal of then fruit. Although 

the definition of "prescribed food" in the Distribution of Food 
Order includes pineapples and canned apricots, peaches and pea 

it does not include canned pineapples. That fact aids the suggestion 

that what was done under the order amounted to a requisition. 

That onler direct st he continued compliance with directions previously 
given. Those directions imposed obligations which were good and 
valid. Thus here was a requisition made under the Food Control 

Regulations and therefore the appellant is entitled to compensation. 
The diversion of the appellant's pineapples to der the 

Control of Pineapples Order No. 2 involved a conversion. 
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In holding that the appellant, by delivering his pineapples in 

conformity with these orders and directions in the belief that they 
were valid and binding upon him, did so voluntarily, under a mistake 
of law and having made no protest, the judge must really have meant 

that the appellant, when he delivered his pineapples, was making 

a contract voluntarily in the sense that he had an animus contrahendi. 
That is an impossible analysis in this situation : if a Commonwealth 

official under the colour of his office insists that a grower hand 
over his pineapples to the official and the grower believes that the 

official has power to enforce the demand, it wrould be impossible 

to say that the grower had an animus contrahendi. The real analysis 

would be that the grower was agreeing to some terms which the 

official asserted were the only terms which the law- permitted. The 

orders were bad. There is conversion because the official under 

colour of his office demanded the handing over of the pineapples. 

The Commonwealth is liable for the torts of its servants. The 

Commonwealth may authorize an official to commit a tort and it 

would not be any less an authorization because the statute contained 

an authority which offended placitum xxxi. of s. 51 of the Constitu­

tion : see Johnston Fear & Kingham and The Offset Printing Co. 

Pty. Ltd. v. The Commonwealth (1) and Lake v. Simmons (2). The 

pineapples were taken against the will of the owner. H e had no 
will but to hand them over under the compulsion of the demand. 

[ S T A R K E J. referred to James v. Cowan (3) ]. 

The fact that the officials alleged that they had Commonwealth 
lawful authority bringing about an act done by the appellant makes 
the act of the appellant a non-voluntary act and gives the appellant 

a right to damages (Steele v. Williams (4) ; Payne v. The Queen (5) ). 
The principle that an exaction or demand under colour of office 

deprives the act of a voluntary character applies equally, irrespective 
of whether it be in respect of money or of goods (Marshal Shipping 
Co. v. Board of Trade (6) ). In Brocklebank Ltd. v. The King (7), as 
in Marshal's Case (8), the question turned on whether or not the 

Crown was liable, and so far as the demanding of money was con­
cerned the absence of a protest was not allowed to make any difference. 
The right of recovery back of money extorted colore officii was dis­
cussed in Sargood Bros. v. The Commonwealth (9). Even if money 
is paid voluntarily it can be recovered back in an action for money 

(1) (1943) 67 C.L.R. 314. (5) (1901) 26 V.L.R. 705, at p 718 
(2) (1927) A.C. 487. (6) (1923) 2 K.B. 343, at p. 350. 
(3) (1930) 43 C.L.R. 386; (1932) (7) (1925) 1 K.B. 52 

A.C. 542 ; 47 C.L.R. 386. (8) (1923) 2 K.B. 343 
(4) (1853) 8 Ex. 625, at pp. 629-631 (9) (1910) 11 C.L.R. 258, at pp. 276-

[155 E.R. 1502, at pp. 1504, 278, 301-304 
1505]. 
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if. a> m t bis ca -e. 1 be parties were not o 
Palmer (1)). 

Masup K.c. and Bennett K.C. (with them Fahey) foi thi lent. 

Mason K.c. The real question for consideration is: What iathi 
ell'eet of the orders made from time to lime ' The judge below I 

found that they were orders acquiring property on behalf of the 
C onwealth. That finding appears to be based prim | on a 
consideration that the ( '.< ).l). wa, in . lit of the 

Commonwealth for the purpose of acquiring propel 
thet 'oi union weal i h in the pineapples. The background of the wrhi 

mailer is t hat long before anv of these ordei C.O.D. 

was a State organization operating in Queensland and 

statute, ft is a growers' body and is a bodj withverj aide powei 
Under the orders the C.O.D, was adopted as a " conduit pipe" 6 

the purpose of transferring the pineapples. The pleadings and the 
facts show that each mower was directed that a 
of his crop should he handled hv the C.O.D. and I 

would forward them to the canneries. The impi,i!;;m point 
the canneries paid the grower for the pineapples through the I ti It. 
and at a certain price win, - ipecified 111 the . lu the 

directions it was made perfectly clear that i!, to 

deliver the pineapples to the C.O.D. for deliver} to tl e cannei 
hut that they were ;,t the grower's risk until thej reached thecj 
factory and (hat the C.O.I), was the agent of the grower foi ' 

purpose of taking them to the canneries. The suggestion that upon 

i he deli \ erv of the pineapples to the C.O.D. they became the pn 

of the Commonwealth is quite inconsistent with the fact m-
temporaneously there was an order to the canneries that 

not part with any of their canned pineapples except undei 

contract made with the Commonwealth: see the Control of PL 
apples and Pineapple Juice Order. The order is an on 
the distribution, sale, purchase and use of pineapple- and also con-

t rolling the price at w Inch they should be sold w ithin the meanin 
teg. 59 of the National Security (General) Regulations. That regulation 
was a valid exercise of the defence power (Sti nflOUSi V. C 

There was no acquisition by the Commonwealth within the meaning 
of placitum xxxi.. but an acquisition incidental to a purpose for which 

the t lommonwealth has power to legislate. It was a propei -
of the defence power and was a law under that power for the distri­

ct (1824) 2 B. A i'. 729, it pp. 7:!4. (1944) 69 C.L.R. 437. 
;:::. | 107 E.R. 554, „t p. 
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H. C. OF A. bvttion of certain goods. It was not a law with regard to the acquisi-

J™j tion of property. It has never been held that a law, made under 

MCCLINTOCK the defence power, which is essentially a law w-ith regard to defence 
v. and wThich incidentally might expropriate somebody of certain 

COMMON- property, is a law under placitum xxxi. which provides for the acqui-
WEAITH. sition of property on just terms. If, however, it were a lawT with 

regard to property then compliance would have to be made with the 

placitum, and it must be on just terms, e.g. the Prices Regulations 

are not a law with respect to the acquisition of property (Ex "parte 

Callinan ; Re Russell (1) ). Of necessity the defence power includes 

a power to acquire property as, for example, foodstuffs urgently 

required in time of war for the armed forces. The matter of the 

requisitioning of property other than land is dealt with in reg. 57 of 

the National Security (General) Regulations. This is not an acqui­

sition, pure and simple, as in Johnston Fear & Kingham- and The 

Offset Printing Co. Pty. Ltd. v. The Commonwealth (2), but is simply 

a control of the pineapples of the growers and a direction as distinct 

from an acquisition. The acquisition referred to in placitum xxxi. 

means an acquisition by the Commonwealth or for purposes for 

which the Commonwealth can legislate and it does not mean or 

refer to an acquisition by some person other than the Commonwealth 

(Real Estate Institute of New South Wales v. Blair (3) ). The question 

of just terms does not arise because there was not an acquisition. 

The test in each case is : Is the lawT a lawT with respect to the acqui­

sition of property ? or : Is it a law under the defence power applying 
generally and nothing to do with acquisition of property or with 

a law relating to the acquisition of property ? Just terms apply 
only in the event of an affirmative answer being returned to the test 

as first expressed. The position in this case is similar to the position 
that arose in Morrisdale Coal Co. v. United States (4). O n the 

question of whether there was an acquisition see John Cooke & Co. 

Pty. Ltd. v. The Commonwealth (5). The power relates only to 
acquisition by the Commonwealth. The question of whether the 
appellant had a right of action cannot depend on whether he knew 

the state of the law. His intention was to pass the property irrespec­
tive of whether the orders or directions were good or bad. The mere 

making of an alleged law is not a cause of action. Although the 
judge below found that the pineapples were acquired by the Common­
wealth it is competent for this Court to deal with that matter. The 

(1) (1945M5 S.R. (N.S.W.) 358, at (4) (1922) 259 C.S. 188 [66 Law Ed. 

(2) (1943) 67 C.L.R. 314. (5) (1924) 34 C.L.R. 269 particularly 
(3) (1946) 73 C.L.R. 213, at pp. 223, at pp 272 282 Paracmarl> 

224, 235, 236. 
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('out ml «,l Pineapple and Pirn a ppl Juii e Ord I docu­

ment, comes within the d in John Cook* t Co. Pty. Ltd. v. 
'i'la Commonwealth (1). The Control of Pint - 2 i< 

an indication to growei that whateverthi dong ac 
me. it'n ,n would be accepted and would be paid for; but it does 

not contain an ordei on any canner that be ball acce it The only 
embargo in the Distribution of Food Ordi rs in pai 3 and is 

entirely covered by Cooke's Cast (1). It . |uisition. 
only effect of thai ordei t it requi in an 

approval before elling or disposin / way, of thi pples. 
On the facts of this ca e under thu- ordei the appellant's pineapples 

were delivered tocannei and thecannen paid forthem. Paragraph 
6 of that onhr does not keep in force any of the directions given 

under the revoked Control of Pineapples Order No. 2. Under the 
revoked order the appellant was required to deli i i pro­
portion to the C.O.D. whereas under th, order be must not move, 

deliver or do anything with respect to I iples without the 
approval of a person who is different from the pi i ion ,, ntioned in 
the revoked order. The words " subject to any direction given under 

the National Security (Food < '< ntrol) Regulations " in the said ] 
mean " subject lot he proA isions " of tl ulat ions \ 
to do a thing must be regarded as an ipproval. The onlv ; 
was to approve on terms and condition . Th,- direction in this 

order impliedly involved an approval of those terms and condi 
and, at that stage, the mallei come- within Cooi and 

there is no question of acquisition. The word "acquisition" as 
used m placitum xxxi. means the acquisition, by or on behalf of the 
Commonwealth, of propt rtj on just terms from an 

[t means an acquisition by the Commonwealth and not b 
(Quick <(• (ittintn. Annotated Constitution af the Austral 

wealth (1901) pp. 640, 641). Section 51 (xxxi.) contemplat 
vesting not necessarily of the ice simple but oi some right in the 
nature of property by reason of action taken by the t onunon wealth 

Parliament for purposes with respect to which the Commonwealth 
Parhament has power to legislate. The ordinary natural meaning is 

that ii is an acquisition from somebody bj a person w h o has power to 
acquire. In this case the( 'oinmonwealt h Parhament has the oecee 
|iowcr. The first factor to he established is thai the law is a law with 

respect lo a purpose. It would not he incidental to the power that 

under such a law there could he estabbshed a body completely inde­
pendent from the Commonwealth. That would not he subject to a 
law made properly in pursuance of placitum xxxi. It cannot be 

h - 1924) 34 I L.R .'• 
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H. C. or A. coriceived that the power to make laws vested in the Commonwealth 
l^]j Parliament could be incidental to a compulsory power of acquisition 

MCOLINTOOK giyen to such an independent body. Except, perhaps, under the 
v. defence power in time of war it would be impossible for the Common-

COMMON- wealth Parliament to enact a law authorizing any constituted body 
WEALTH, compulsorily to acquire property. Therefore the question of just 

terms cannot arise. The placitum was not intended so much to 

create an independent power as it was to make certain that the right 

of eminent domain existed. Its proper construction is the power to 

exercise the right of eminent domain and it should not be construed 
as conferring a power compulsorily to acquire property from any 

person or persons. The acquisition of State railways under placitum 

xxxiii. was dealt with in Australian Railways Union v. Victorian 

Railways Commissioners (1). Each order should be considered 

separately. In no case was there any acquisition by the Common­
wealth. 

Bennett K.C. On the assumption only that these are laws of 

acquisition, it is submitted that the appellant has in fact not proved 

an acquisition of his pineapples by the Commonwealth. Dealing 

with the Distribution of Food Order there was no power whatever 

to direct any diversion or delivery of pineapples to the canneries 

or to anyone at all ; it was merely an approval. The word " move " 

in par. 3 (1) of that order should be read in the sense indicated in 

Andrews v. Howell (2), the word should not be construed literally. 

It means moving for the purpose of transport and disposal and not 
the mere ordinary physical movement. The position under the 

Distribution of Food Order is that the pineapples are " tied." 
Although the document issued 10th February 1944 was in the form, 
perhaps, of a direction, it should be read as an approval subject to 

conditions set out as directions. There was no power to direct, 

there was only power to impose terms and conditions in relation to an 
approval. Therefore if a grower sought an approval, or acted under 
a general approval, the decision in Cooke's Case (3) applies. On the 

chain of evidence the appellant has failed to prove any acquisition 
in fact by the Commonwealth. The method of fixing the price was 

a fair method. The Fruit Industry Sugar Concession Committee 
is an expert body. The just terms must be just not only to the 
owner of the property but also to the public and others who have 
to pay for the property. This action is entirely novel and the only 
case that approaches it in any way is Australian Apple and Pear 
Marketing Board v. Tanking (4) although the facts in that case were 

(1) (1930) 44 C.L.R, 319, at p. 349. (3) (1924) 34 C.L.R. 269. 
(2) (1941) 65 C.L.R. 255. (4) 119421 6fi C.L.R.. 77 
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ew hat differenl (1). If thi re bad it is a pun 

of mistake of law and does not come A ithin the sco] f • on 

exaction under colour of office, \ person's consent isnoi i 

had lieeau.se it was induced by mistake of lav | '.hi, si,nil v. < 'ullclt (2 

Kitchen v. Hawkins (3) ). The casee cited on behalf of the appellanl 

on t h<t point of exaction under colour of office are iry limited 

footing, which would not apply here even in the case of money, and 

do not apply at all in the case of goods. All tie. 

where a person, an official, in his office had made ;, demand for a 

certain fee or paymenl to perform a service which he would have to 

perform m any case without any payment of money. That limited 

footing was expressly recognized and referred to in Whitdey (/./'/.) 

v. The King (4) wherein it was held t hat the moneys therein olved 

having heen paid under a mistake, not of fact hut of law, could not 

he recovered hack either on the ground that they were paid under 

duress or compulsion, or on the ground thai the. m r< paid m d 

charge of a demand unlawfully made under colour of an of! 

[ L A T H A M O J . referred to Werrin \. TheCom lib (5).] 

The question whether a person was volens "I nol II- i- on 

ami not ni' law (Key \. Commissioner of Railioays i\ S U i (6 

W h e n paymenl or delivery is made under a | m e DUStakl of 

law it is voluntary. Even if there were a tort, by the appellanl 

receiving payment, there has heen accord ami ion. Th 

payment so re, ah ed was a complete and final p., ,,,,i 

t he appellant might have. Tie tl lit he p:'\ ne 

received from someone else (Hirachand P andv. Tempi (7 

Where an amount is appropriated to a certain purpose, i- mid on 

that basis, ami is received without protest, then the person who s,, 

receives it cannot repudiate that basis at a latei v. 

I.limit t/ (8) ). This case is also covered by the followm ill 

respect of accord and satisfaction (Foakes \. Beer (!') and Bidder v. 

Bridges (Id)). Although it cannot he denied that there was no 

heai in- consignment by consignment before the Fruit Industry Sugar 

Concession Committee tlm evidence shows (u that ihe "t; 

has always accepted the prices lixed hy this Committee as the pi 

lor the purpose of Belling as between mowers and canners ; (hi t hat 

the Committee was a body which was open to hear any representations 

made to il ; (iii) that one of the w itnesses acted before the Commit' 

,n (1942) 66 C.L.R., at pp.80, 102. mil) 2 K.B. 330. 
(2) (1835) 1 Y. .V C. Ex. 232, at p. (8) (1855) 5 K. .v. It. 648, » | 

238 in,, E.R. m. at ,, 9 E.R. 622 
(3) (1866) 2 C.P. 22. at pp. 29. 30. (9) (1884) 9 Vpp. Cas. 605, it p. 619. 
(4) (1909) 26T.L.R.19: 101 L.T. 741. (10) (1887 t pp. 412, 
(.""») , 1938) 59 C.L.R. 150. tin. 419, 120. 
,c,) , mil' 64 C.L.R. 619, ,u p. 627. 

http://lieeau.se
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H. C. OF A. as a S p 0 k e s m a n o n behalf of the growers ; and (iv) that the C.O.D. 

J®*̂ ' had another spokesman before the Committee and by w h o m 

MCCLINTOCK representations had been made. 
V. 

THE 
COMMON- Barwick K.C., in reply. Dealing with the period covered by the 
WEALTH. Distribution of Food Order, the claim does not set up that this is a 

law with respect to the acquisition of property. Paragraph 6 of the 
Distribution of Food Order fulfils all the requirements of a requisition 

(Australasian United Steam Navigation Co. Ltd. v. Shipping Control 
Board (1) ). To obtain the use of things is a requisition, therefore, 

if the Commonwealth obtains the use of things under these regula­

tions, it cannot avoid retaining the property. The pleadings do 

not dispute that the various orders and directions were duly author­

ized. The property passed to the Commonwealth the moment the 

direction was complied with. The canneries were bound to deal 

with the pineapples in accordance with the wishes of the Common­

wealth and therefore every pineapple taken by the canneries became 

Commonwealth property. It is quite fallacious to assert that the 
legislative power for a law with regard to acquisition conies from any 

provision other than placitum xxxi. merely because acquisition is 

' incidental to some other activity, because, of necessity, in most cases 

a legislative provision for acquisition will be incidental : see Johnston 

• Fear & Kingham and The Offset Printing Co. Pty. Ltd. v. The Common­

wealth (2) ). These are laws of acquisition none the less because they 
are incidental to some valid scheme under the defence measures, and 

they derive their legislative power from placitum xxxi. and not other­
wise. v It is not necessary to show that they do effect an acquisition ; 

it is sufficient if they authorize it. Although they are laws with 
respect to acquisition of property they do not provide just terms as of 

right. It was nothing to the point that the Fruiflndustry Sugar Con­
cession Committee was an experienced body. Under just terms the 

growers were entitled to the market price of their pineapples. The 
Committee had no statutory or other authority to represent the 
growers. The words " by the Commonwealth " do not appear in 

the placitum. The real limitation is for the purposes of the Common­
wealth. To suggest that the appellant accepted the C.O.D. as his 
agent would be unreal. The only person to w h o m delivery could 

be directed was the nominated person. " Conversion " is defined 
and discussed in Clerk & Lindsell on Torts, 9th ed. (1937), pp. 314, 
315, and Pollock on Torts, 13th ed. (1929), p. 372. The C.O.D! 

was not exercising a State function because the State function was 
always to receive on a voluntary basis and to act on a voluntary 

(1) (1945) 71 C.L.R. 508, at p. 521. (2) (194:1) 07 C.L.R. 314. 



ToCL.ic| ni A U S T R A L I A . 17 

al tbe behe t of th In thi- matter the ' O.D. is a '' 
Federal agent. A the pine of approval the appellant was unlaw­

fully required to deli. ex a percentage of his pn,, 

person. Th,- deou ion in Gra Hill ; I upport 

to the appellant's ca also Mai thai Shippii Board of ritv 

Trade (2) : Smith v. William ( harUck Ltd. (3) and Hooper v. !. 

Corporation (I). In Morrisdale Coal Co v. United States (5) th 
was no intervening ad of ihe United 81 . • That .d 

illust rat ion of merely making an ordei or regulation whicl 
obeys under a mistaken idea •> to il vabdity. The whole point in 
this case, however, is a physical in' :ih the ,. 
pineapples on t he pari oi' I he (!.().D. 

<'a,-, adv. call. 

The follow ing w ni ten judgmenl lelivered 
L A T H A M C.J. T appeal from a judgment for the defend 

Commonwealth in an action in which the plaintiff, William Arthur 
McClintock, claimed declarations that three orders made m 1942 

and 1943, relating to the control and disposition ol 
pineapples and pineapple puce made under the \ Uional v 

(General) Regulations, reg. 59, and certain directions given und 
i hose orders, were unalul. The pla mt i IT als,, claimed damages for 

wrongful conversion of his pineapple,, which, be alleged, w< 
(lelivered under I hose orders to the agents of the defendant, the 

Commonwealth of Australia, III pursuance of directions given under 
the said orders. In October 1943 these orders wei ced by 
an order made under t he National Se* ant'/ (Food Control) it' gulati 
entitled Distribution of Food Order. Thee regulations (reg 
provided that where anv goods were requisitioned m pursuance of 
an order under the rem I hit ions the goods should become the absolute 
property of the Commonwealth freed from all IIIOI t 

\-c. and that the rights and interests of e\ ei \ person in the goo 

should be converted into a claim for compensation. Regulation I-' 
(2) provides that the amount of compensation in respect of goods 

requisitioned under such an order "shall he such as i upon 
between the persons concerned and the Commonwealth, or, in the 

absence of agreemenl. as is determined in an action for compensation 
againsl the Commonwealth." In respecl of pineapples delivered in 
pursuance of the Distribution of Food Order the plaintiff claims 
ompensation under the order as for goods requisitioned. Thus c 

i Bing. N.C. 212. at pp. (3) -l"Ji 341 I. i: 18, ttpp.50,51. 
216, 219 [132 E.R. 769, al pp. (4) (1887) 56 L.L Q.B 457 
771. 772]. I "22> 259 l's. L88 66 I..... 

(2) (1923) 2 K.B., at p. 350. 892 . 
VOl. 1 \\\ 
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for pineapples debvered under the Control of Pineapples Orders the 

plaintiff claims damages for conversion, contending that the orders 
were invalid because they were orders for the acquisition of property 

and did not provide for just terms upon such acquisition (Common­
wealth Constitution, s. 51 (xxxi.) ). For pineapples delivered under 

the Distribution of Food Order the claim is for compensation in 

accordance with the Food Control Regulations. 

The learned trial judge held that the orders made under reg. 59 

of the National Security (General) Regulations were invalid because 

they provided for the acquisition by the Commonwealth of pineapples 

and did not provide just terms for such acquisition. The learned 

judge found that the plaintiff delivered pineapples to an agent of 

the Commonwealth in the belief that he was bound by the orders to 

do so, that he was not in truth so bound because the orders were 

invalid for the reason stated, that the plaintiff acted under a mistake 

of law and not under a mistake of fact, but that he voluntarily 

transferred his pineapples to the Commonwealth, and therefore had 

no claim for damages. 

The earlier orders were made under the provisions of reg. 59 of 

the National Security (General) Regulations and the last order was 

made under the provisions of the National Security (Food Control) 

Regulations. A circular which was communicated to the plaintiff, 

together with a copy of the first order, stated that the payment to 

be made on behalf of growers who delivered their pineapples would 

be £9 lis. 8d. per ton. In the case of pineapples delivered in pur­
suance of directions given under the second order, a price of £10 J Is. 

8d. per ton was fixed. Later the price paid was £12 per ton. The 
plaintiff was paid for his pineapples at the rates mentioned. 

It is not necessary, in m y opinion, to examine in detail the terms 
of the orders and directions to which reference has been made. If 

the earlier orders were valid the position is that the plaintiff has been 
paid in accordance with their terms and no wrong has been done to 
him. If, on the other hand, the orders were, as held by the learned 
judge, invalid because they did not provide for the payment to the 
plaintiff of the true value of his pineapples, then the position is as 
found by the learned judge—that he voluntarily, without any com­
pulsion, delivered pineapples in pursuance of the orders, believing 

that he was bound to do so. Later, after he had delivered the pine­
apples and been paid for them, the plaintiff changed his mind—at 
least to the extent of determining to challenge the validity of the 
orders in the hope that they would be held to be invalid, and he 
took these proceedings. W e do not know whether he now believes 
the orders to be valid or to be invalid, but the present state of his 
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mind cannol he relevant to the decision upon his claim. T h e ' 

finding of the learned trial judge ia thai al the tunes ol debvei y and 1^4:-
pavment he believed that the orders wen- valid, and this finding .,-

has not been challenged. This belii - A induced by any fraud 

or pressure, bu1 bj the e istence oi the regulations and ordi i 
It is argued, however, thai a deliver, ol goods ondera beliel 

Mich delivery is required by law is uol truly a voluntary delivery. 
Hut the fad is thai the plaintiff himself took- the pineap] 
peisons appointed to receive them undei t he ,,rder. ||i reason for 

doing io wa thai be beheved thai the orders and directions were 
valid and thai he was accordingly bound to do what be did Bui 

the existence of this reason explains why he was willing to deliver 
his pineapples and does nut diow that he did i,i,t ,., • -..i-,; 

T h e < ' uonwealt h does nol ini-ur anv li.ihilu j I.. 

or some subordinate Federal lej i lati e authority m invalid 
statute or regulation. Neither doe, the giving of directions in the 
course of the administration of such a statute 01 regulation • 

any righ! of ad ion againsl i be < 'o weall h unlest I!,, 
infringemenl of a righl of a plaintiff: See Riverina I t Pty. 
Ltd. v. Victoria (I). If. as in •/amis v. Cowan (2); and Jat 
The Commonwi alth (3), there had been i - of the plan 
fruit againsl his will, so thai there was pinna facie rnable 
trespass, and if I he onlv del'eiu ,• was | hat t I,,- ;-i nn-

was authorized h\ a statute or regulation which was held 
invalid, there would have heen a liability in tori Bui in the 

presenl ease nothing was done to w hit h the phi mi i If did nol 

There was no mislal.e of fact. Th, plaintiff acted in the belief that 

the orders m a d e under the National s 

binding upon him. Having so acted, he cannol aov groun 
of ael ion upon an allegation that his goods were t a heii from hi ni and 

dealt with againsl his will. For these reasons the plaintiff's claim 
fails in respect of the pineapples del iv ere, I in purSUI 

m a d e under i be National S* cui ity (G 
As to the order made under the /•',,.„/ Control /,'• the 

position is different. There were no provisions in tl rder or in 
anv directions given under t he order fixing t he pri< es for pi nee 
delivered m pursuance of the order. The plaintiff was entitled to 

compensation under reg. 12 (which has already heen quoted) if his 
goods were requisitioned in pursuanci ler. It has heen 
argued for the Commonwealth that the pineapples were not " requi­

sitioned " under the order. I assume in favour of the plaintiff that 

341, (1) (1937) 57 C.L.R. 327, at pp. 
342. 

(2) (1930) 4:; C.L.R, 381 
A.I . 542: IT , I.I:. 

3) 1939 62 I 1. 1: 
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the pineapples were so requisitioned. Upon this assumption, the 
plaintiff had a claim for compensation. The regulations provide 

that in the event of failure to agree upon compensation, but only in 

that event, the plaintiff shall have a right of action for compensation. 

But in this case the plaintiff agreed with the Commonwealth upon 
the amount of compensation payable. H e accepted as in full 

satisfaction of his claim an amount of money paid on behalf of the 

Commonwealth. H e therefore has no right of action for compen­

sation under the regulations. 
Many questions were raised during the argument upon the appeal, 

e.g. questions as to whether the Committee of Direction of Fruit 

Marketing constituted under the Queensland Fruit Marketing 

Organisation Acts 1923 to 1941 was an agent of the Commonwealth in 

receiving and dealing with pineapples, as to whether the Common­

wealth or certain Queensland canneries acquired the property in the 
pineapples, as to the time at which it could be suggested that the 

alleged conversion occurred, and various other questions. In m y 

opinion, however, the case can be determined upon the basis of the 

reasons which I have above stated without examining these matters. 

In m y opinion the appeal should be dismissed. 

R I C H J. I have had the advantage of reading the judgment of 

m y brother Williams and a m in substantial agreement with it. 

I agree with the order proposed by him. 

S T A R K E J. Appeal from a judgment of the Supreme Court of 
Queensland dismissing, in substance, an action brought by the 

appellant against the Commonwealth. 
In the action the appellant claimed that several orders relating 

to the control of pineapples, which are hereinafter referred to as 
t hders numbered 1 and 2 and an order relating to canned pineapples 
and pineapple juices which is hereinafter referred to as Order No. IA, 
were invalid because they did not provide just terms of acquisition 
and also that an Order for the Distribution of Food was invalid 
in so far as it provided that every person who was under an obligation 
to comply with a direction given under, inter alia, the Control of 

Pineapples Order No. 2 should continue to comply with the direction 
according to its tenor. And the appellant also claimed damages 

for wrongful conversion of his pineapples or compensation for their 
acquisition. 

Regulation 59 of the National Security (General) Regulations is, 
so far as material, in the following terms : A Minister, so far as 
appears to him to be necessary in the interests of the defence of the 
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Commonwealth or the efficienl prosecution oi . or for main- :|-' 
taining supplies and services essential to the Life of the community, 

m a y by Order provide : M,, 
(a) for regulating, restricting or prohibiting the . . . distri­

bution, sale, purcha e. U e or consumption of essential (IIV. 

articles, and III particular, for controlling the prices a' which w IU.TH. 
the article, mav he old : 

(e) for anv incidental ami upplementary mattt re lor which that 

Minister thini i1 expedienl forth., purposes of the O n 
to provide. " Essential articles ' mi 
Minister to he essentia] for the defence of the Commi 
wealth or the ellieieut prosecution of the war or to 
essenl ial for t he life of t he coumiunit v. 

The validitv of thi regulation was established in Stenhousi 

Coleman (I) (cf. Wertheim v. The Commonwealth (2)). It 
authorized by the National Security Act L939, -. 5 and '.a- within 
t he defence power of I he ( , ,| u moi, w ea 11 II. 

(»n its face the regulation does nol appear to deal with the acqui­

sition of properiv hut wuh regulatin •. restricting or prohib 
ibution, sale and purcha,• ,,i articles and th,- control "I ! 

t hereof. 

The Deputy Controller of Foodstufh m Queensland, who vv,-

officer of the Federal Departmenl ol Supply and Development, 
stated ill a circular memorandum that m v n-w ol the I 

requirements of canned pineapple i the to,op. m the battle 
area, and the lighl crop, the I)epartmenl deemed n Qecessary to 
llist it lite a form of eout rol of the pineapple crop thTOUghoul ' ' 

land in order to assure a reasonable llow of pineapples into the 

canneries. 

Control of Pineapples Order No. I, dated Nth September 1942, 

was tin' result. 

That order requires a grower to pick such proportion of his 

pineapple crop as mighl he directed hv the Deputy Control1-

Foodstuffs for the State of Queensland or anv person or body 

authorized hv him for the purposes of the order, and. deliver the 

same as might he directed hv him. The price to he paid for pine­

apples delivered under the order was the price or puces determined 

from time to time hy the Fruit Industrv Sugar Concession ' 

nnttee. The la.' t tunned Commit t ee was a body constituted under 

the Sugar Agreemenl (See clause 7) scheduled to the Federal S 

Agreement .let 1940, No. 21. The Deputy Controller notified all 

concerned that the Committee of Fruit Direction constituted under 

(M (1944) 89 CL.R. 157. 1945] HIM .L.R. 601i 

-
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the Queensland Fruit Marketing Organisation Act 1923, was a body 

authorized by the Deputy Controller for the purposes of the Order. 
And another circular memorandum was issued by the Deputy 

Controller to those concerned containing instructions and directions. 

Various directions were given as to condition, grades, sizes, colour, 

and cases and method of consignment. Pineapples for canneries, it 

was stated, would be received by the Committee of Fruit Direction 

for distribution to factories and would be accepted only through the 

Committee's loaders. The basis of acceptance, it was stated, would 

be a weight basis at factory and that the Committee received on 

behalf of grower for forwarding to factories, but the place of delivery 

and acceptance would be at the factory. 

The price it was stated would be £9 lis. 8d., grower's station. 

Under these circumstances the appellant delivered to the Com­

mittee of Fruit Direction loaders a number of cases of pineapples 

and was paid the price £9 lis. 8d. set forth in the memorandum, 

already mentioned, which had been fixed by the Fruit Industry 

Sugar Concession Committee. The Committee of Fruit Direction 

paid the growers directly on the basis of weight at the factories or 

through the local Fruit Growers Associations and the Committee 

were reimbursed by the factories, frequently described as canneries, 

but often the growers were paid before the Committee received any 
moneys from the factories. But the Commonwealth did not supply 

the Committee of Fruit Direction with funds, though it obtained 

such supplies as it needed of canned pineapples and so forth from the 

canners. Indeed the Control Order relating to canned pineapples 

and pineapple juices dated 25th September 1942 (Order No. IA) 
prohibited canners, except with the consent of the Deputy Con­

troller, from selling, delivering, distributing, conserving or otherwise 
disposing of any canned pineapples and so forth other than in fulfil­

ment of an order placed by or contract made with the Commonwealth 
or any person or body in authority on behalf of the Commonwealth. 
No doubt in this manner canners obtained funds whereby they were 
able to provide moneys for the payment of growers. But the 

Commonwealth had no contractual or other relation with the growers. 
So far as the Commonwealth was concerned its officers, the Com­
mittee of Fruit Direction and its officers and the Fruit Industry 

Sugar Concession Committee were officers or bodies administering 
the provisions of the Orders numbered 1 and IA. The Common­

wealth did not acquire from the appellant any of his pineapples 
pursuant to Order No. 1. It obtained its supplies of canned pine­

apples and juices from the canners and paid them accordingly. 
The appellant's claim for compensation against the Commonwealth 
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lot t he acqui il ion "! ased upon I Irdei No. I thi 
fails. Bui the appellanl claim* that if the Commonwealth did not 
acquire or purporl to acquire any of In- pineapples pursuant to Mi, ; 
Order No. I till it was guilty of trover ot conversion thereof. It 

.ml tha* tin- National Secu ity Act under which reg. 59, Order , 
No. I and the directions already mentioned U.TH. 
operated ai a law for the acqui ition ol pn rithin the meanii j 
of the Constitution s. I5 I hut did not provid-

required by the Constitution bu ich a neither the appellanl 

nor anv other grower was heard or had .,,,'-. opportunity of h,;-

heard hv t he Fruit I ndu i r Sugar Concession Committee befo i the 

price of pineapple .-d < on eqUl tttl] il B I ,nt,aided that 

ihe provisions of Order No. I and also tie- Control Ordei So. I\ 
were invalid \n<l ii was elaimed i hat tie- Commonwealth through 
its officers and admini trative bodies 'oul, , on of the appellanl 
pineapples and I I a nsferi ei I thai ]• u without .mv lawful 

aill In oil \' tot he canners. 

The armnneill invol • i. 11 m.O I, r- .,| I. 

I. That the constitutional power to m a k e lawi foi I h acquisition 
of propertj on jusl terms Iron, anj State or person I'm- -nw purpo 
in re peel nf which Ihe Parliament has power to ma!.. 

confined to laws for the acquisition of propertj bj thel Commonwealth 
alone as il < onlended. The only limitations upon rial 

power are " pisl terms" and a "purpose In respect nf which the 

Parbamenl has power to make la ws." \n<i 
Eurther umiting the power. Authorities, independent of the ( o m m o n ­
wealth, mav he set up lor various purposes under tlm constitutional 
powers of the Commonwealth and endowed with authority to acquire 
property. There is no constitutional provision di 'his powi 
to the Commonsealth. 

2. That the National Security Act, under which reg. 59, Order 
No. l and Order No. I v operate, is a law with respecl to the acqui­
sition of property. The appellant suggests thai the Contro Order 
No. I A is part of the scheme of acquisition. Bu1 thi 
affecl anv property or righl of the appellant and onlv those wh 
rights are infringed and not strangers are entitled to challeng 
validitv of legislation, regulations or orders made pursuant ti: 
So far as it is claimed that this order is invalid the appellant is an 

incompetent party (v\\ Victorian Chamber of Manufactures v. T 

Commonwealth (Prices Regulations) (\) and I ! an Chaml 
Manufactures v. The Commonwealth (II Regu­
lations) (2) ). 
(1) (1943)67 C.L.R.335, al p. 343. I- R. 347, al | 
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H. C. OF A. T ^ efiect 0£ Qxder No. 1 and the directions given under it is to 
194'" require the grower to pick and deliver his pineapples as directed and 

MCCLINTOCK ^xes tne P"ce which is to be paid therefor. It certainly regulates 
the distribution and sale of the pineapples and controls the prices at 
which they may be sold. In operation it compels a grower to deliver 
his pineapples to canners at a fixed price. Such a transaction is a 
forced sale and results in the acquisition of property by some canner. 
And, therefore, the legislation, regulation and order must be founded 
on the constitutional power to make laws with respect to the acqui­
sition of property (Johnston Fear & Kingham & The Offset Printing 
Co. Pty. Ltd. v. The Commonwealth (1) ). I have had some doubt 
whether reg. 59 authorizes Order No. 1. The regulation however 
is in wide terms and has been given wide scope in Stenhouse v. Cole­
man (2) and its validity is not challenged in these proceedings. 

The regulation it will -be observed purports to have been made 
under the National Security Act 1939 which attracts the defence 
power but does not exclude the constitutional power to, make laws 
for the acquisition of property on just terms &c. 

3. That the legislation does not provide just terms for the acqui­
sition of growers' pineapples. 

It is now recognized, I think, in this Court, that it is " a legislative 
function to provide the terms and the Constitution does not mean 
to deprive the legislature of all discretion " in the matter (3). The 
Court should not hold legislation invalid on the ground that the 
terms provided are unjust unless they are such that a reasonable 
m a n could not regard the terms of the acquisition as being just 
(Grace Brothers Pty. Ltd. v. The Commonwealth (4) ). 

The regulation in this case remits the fixation of price to the Fruit 
Industry Sugar Concession Committee. That is a body set up under 
the Sugar Agreement, scheduled, as already mentioned, in the Sugar 
Agreement Act 1940. 

The Sugar Agreement provided, so far as material to this case, 
that the Queensland Government should, under its statutory powers 
in that behalf, acquire all raw sugar manufactured from sugar 
cane grown in Queensland during several seasons and also should 
purchase all raw sugar manufactured from sugar cane grown in 
Ne w South Wales during the same seasons. And it also provided 
that the Queensland Governemnt should, during an agreed period, 
make sugar and other sugar products, the product of the raw sugar 
manufactured during the several seasons, available for sale and 

(1) (1943) 67 C.L.R. 314, at pp. 318, 
325. 

(2) (1944) 69 C.L.R. 457. 

(3) (1946) 72 C.L.R. 269, at p. 291. 
(4) (1946) 72 C.L.R., at pp. 279, 280, 

285, 291. 
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delivery m the several State ,,t price* not exceeding the pi 

specified it, the agreemenl in respecl of each grade of I each 

sugar product. 
Hut it was considered thai concessions should be made to the 

"manufactured fruits industry." Consequently, it was provide! 

that the Queen-land Government, on behalf of t! 

Industrv, should during the agreed period assisl the " manufactured 
fruits industrv " l,v creating a fund payable to the Fn i industry 

Sugar Concession Committee which should be responsible for the 
due application of the fund in the manner specified in tin- . at. 

The Committee was authorized in such manner and Bubjeci to such 
cm id it ions as it thoughl lit. to pay to the manufacturers win, : 

Australian fre h fruil purchased and used in fruit products manu­
factured in Australia during the agreed period not less that, such 
prices as the Committee declare- to he reasonable •< specified rebate 

per ton in respect of the Australian cane sugar used by them durii 
the agreed period. By the terms of the agreemenl thi Commitl 
was appointed by the Minister of State for Trade .m,I < listoms and 

was composed of a representative of each of the following 

The (lommonwealth < lovernmenl ; 
The Queensland Sugar Hoard ; 
The growers of canning fruits : 

The growers of non canning fruit 
The cu operative and State manufacturer of fruil produi I 

The proprietary manufacturers of fruil products. 
The representatives of the Commonwealth Governmenl and 

Queensland Sugar Hoard were the Chairman and Deputy chairman 
respectively and each of the other representatives were to he Domi­
nated m manner approved hv the Minister. Four members of the 

Committee constituted a quorum and in the event of voting 1>< 
equal the Chairman of the meeting had a casting • 

This Committee is a representative body and one of its functi 

was to determine, before anj cebate was payable, whether pun 
of fresh fruits w ho used them in the manufacture of fruil products in 
Australia, paid for them not less than a price declared hv the Com­

mittee to he reasonable. Pineapples were one of the fruits used by 

manufacturers for the purpose of canning or extracting pineapple 
juice. And it was for the Committee to consider and determine 
whether manufacturers paid for them not less than a pricedeclai 

hv the Committee to he reasonable The function of this Commitl 
was such that it doubtless obtained accurate information of the 
pineapple crop and of market conditions and requirements. And 

why might not the Commonwealth remit to this representative body 
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H. C. OF A. t ] i e determination of a fair or just price for the pineapples delivered 
l947- as directed pursuant to the regulation and order I It was not the 

primary function of the Committee but there is no reason why the 

Con i monwealth should not avail itself of the knowledge and experience 

of a representative and skilled body for the purpose of determining 

WEALTH. " just terms " of acquisition for the purposes of its order. 

staTkTj I n m y judgment that is not a provision that a reasonable m a n 
would regard as unjust. True the particular grower is not heard, 

but it would be quite impracticable for every grower who delivered 

pineapples pursuant to the scheme of the order to be heard or to be 

given an opportunity of being heard and, indeed, quite unnecessary. 

The legislative provisions tor the delivery of pineapples and the 

price to be paid for them do, I think, provide " just terms " within 

the meaning of the Constitution. If the Committee fixed the price 

of pineapples pursuant to the regulations and order, then the appel­

lant has either been paid what is provided or if he has not been so 

paid then he should apply to the Committee to determine the price 

which should be paid to growers in his position. But I gather that 

the Committee determined the relevant price which has been paid 

to the appellant. And it is to be observed that the price was payable 

in cash and not deferred or discharged by paper promises. 

4. Trover and conversion. 
The claim that the Commonwealth converted to its own use the 

appellant's pineapples or in other words wrongfully deprived the 

appellant of the use and possession of his pineapples thus falls to the 

ground. 
But I desire to reserve the question whether the Commonwealth 

would be liable for the conversion of the appellant's pineapples even 

if Order No. 1 was invalid because just terms of acquisition had 
not been provided. N o doubt the Commonwealth is responsible 

for the tortious acts of its officers and servants in the course of their 
service unless the officer is executing some independent duty cast 
upon him by law (See Judiciary Act, 1903-1946, s. 56 : Baame v. 
The Commonivealth (1) ; Field v. Nott (2) ). 

The tortious act here relied upon is the transport and delivery of 
the appellant's pineapples to factories by the Committee of Fruit 

Direction and its loaders. It will be remembered that this Com­
mittee was constituted under the> Queensland lawT but was authorized 

by a Federal officer, the Deputy Controller of Foodstuffs, for the 
purposes of Order No. 1 and as the agency through which pine­
apples were directed to the factories. The appellant delivered his 

pineapples to the Committee because of the existence of Order 

(1) (1906) 4 C.L.R. 97. (2) (l!»:i!l) 02 C.L.R. 660. 
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No. I and not because of any pressure or duress on the part of the "•' 

Committee. Atldlt ited ill the directions to 'MOW. 

thai their pineapples were received on behalf of thi rs for vi 

forwarding to the factories which would be the place of delivery. 

The Committee also acted because of the existence of Order No. C O M M O K -

I. the validitv of which it assumed, and of wh. VKW.TH. 

the mandate of the appellant. "Anv asportation of a chattel for 

the use of the defendant, or a third person, amounts to a conversion; 
for this simple reason, thai ii is an ac1 inconsistenl with | ral 

righl of dominion which the owner of the chattel hi w h o is 

entitled to t he use of it a1 all t inn- and m all ol.e V. 

Willoughby (I) : Hollins v. Fowler (2) ; Hiort v. Bott (3) |. Hut the 

Committee and its loaders never for a momenl i I with the 

appellant 8 dominion over In - pineapples hut on the contrarj 

ni/.ed bis title throughout. It debvered the appellant's pineappl 

to factories as the order and the direction t hei • 1111< I < -i proi ided and 

as the appellanl contemplated. Bu1 I express no concluded opinion 

upon the question, whether the acts of the Commitl >l Fruil 

Direction and its loaders, in the circumstances of th would 

constitute a. conversion on the part of the Commonwealth of fc] 

pineapples of the appellant, if the Order N<>. I were invalid. 

Order No. 2, dated 21s1 January 1943, nexl I 
Il rev oked ' hth'v No. I. 

Il provided that, except with the consenl of the < ; of 

Defence Foodstuffs or his deputv or anv person authorized in 

writing by him to ad on his behalf for the pui the ordi 

a. grower should not distribute, sell, supply, deliver, renoxn 

Consume or otherwise dispose "I pineapples. Ami he 

Controller rnighl give directions in writing to anv m o w e r that all 

such proportion as the Controller specified of pin,. if that 

grower should he packed and ,,r packed by SU< "l in such 

manner and within such period as was specified in the direction and 

or sold and or delivered hv such m o w e r to such person and within 

such period as was specified in the direction. A grower, it \ 

provided, should comply with anv direction given to him by the 

Controller and should not pick or pack", sell or deliver pine 

contrary to anv direction given to him hv the Controller. It w 

also provided that the person to w h o m a m o w e r debvered pineapples 

pursuant to any direction should not reject any pineapples delivered 

to him without the consent of the Controller and should pay the 

grower therefor such price or prices as should be determined from 

time to time hv the Fruit Industry Sugar Concession Committee. 

it) (ism s M. ,v \Y. Mu. ,,t p. .Ms (2) (1874) I..K. 7 II.1.. 757. 
[161 E.R. 1153, at p. I i (3) (1874) L.R. 9 E 



HIGH COURT [1947. 

H. C. or A. 
1947. 

MCCLIJJTOCK 
v. 

THE 
1 lOMMON-
WEALTH. 

Starke J. 

The Committee of Fruit Direction was again authorized by the 

Controller of Foodstuffs to carry out this order. Directions were 

given to the appellant of the proportion of his crop of pineapples 

that should be delivered to the Committee of Fruit Direction. And 

the appellant, accordingly, delivered to the Committee pineapples 

belonging to him which were forwarded by the Committee to the 
factories. The Fruit Industry Sugar Concession Committee, pur­

porting to act under Order No. 2, fixed the price to be paid to all 

growers at £10 lis. 8d. per ton. The appellant was paid in the 

manner already mentioned. And the Commonwealth obtained its 

supplies from the factories and paid for them accordingly. 

The appellant claims that Order No. 2 is invalid because it does 

not provide just terms for the acquisition of his pineapples and 

damages for conversion of his pineapples or compensation. 
Order No. 2, though it differs in form from Order No. 1, raises 

precisely the same questions as have already been dealt with. And 

in m y judgment and for the same reasons, Order No. 2 is not beyond 

power nor is it invalid on the ground that it does not provide " just 

terms " for the acquisition of the appellant's pineapples. 

The Distribution of Food Order, dated 5th October 1943, which 

is No. 2 but which for convenience I shall refer to as Order No. 3 

still remains for consideration. It was made under the National 

Security (Food Control) Regulations which confer upon the Minister 

power, inter alia, to control, regulate and direct the growing, pro­

duction, manufacture, processing, distribution, disposal, use and 

consumption of food, foodstuffs &c. and provides that the Controller-

General of Foodstuffs should, subject to any direction of the Minister, 
have and might exercise all the powers conferred on the Minister by 

the regulations. The Minister on the 5th October 1943 revoked the 
Control of Pineapples Order No. 2 already dealt with. The Con­
troller on the same day made the Distribution of Food Order, 

which I refer to as Order No. 3. Clause 6 of this Order directed 
that, subject to any direction given under the National Security 

(Food Control) Regulations, every person who was immediately before 
the commencement of the paragraph under an obligation to comply 

with any of the Orders specified in the last preceding paragraph 
(Order No. 2 was one of these orders) should continue to comply 
with the direction according to its tenor. So far as the appellant 

delivered pineapples pursuant to this clause his rights are the same 
as in respect of pineapples delivered pursuant to Order No. 2. A n d 

for the reasons already given his claim based upon this clause fails. 

But Order No. 3 also provided that a grower or manufacturer 
should not, except with the approval of an authorized officer and in 
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accordance with the t.-im- and conditions oi the approval move. H.< 

1 ranspoit. di-tribute, sell, di an 

for bis own domestic purposes) anv prescribed food in hi 
or custody Or under hi- control whether ni, bis i "li 

behalf of any other person. Prescribed food included pineapples of 

.type and variety oitable foi canning. Under this provision 

growers were informed thai the Committee of Fruil Direction ••• 
appointed by the Commonwealth authority 

instruction. Growers were directed that they musl load for fa 
' pecified proportion of then mop. Vnd instructions and specifi­

cations were al o i ued to growers oi pineappl 
or factories pursuant to the order. Cannery pineapples it « 

slated would be received by the Committee of Fruil Direction I 
,h i nhui ion to factories on certain condit ion - Tl • 
lance was: (a) Pineapples would he accept,,I on a weighl ba is at 

factory the growers accepting factory weighl ; (6) the C mitl 
of Fruil Direction receives from tl foi forwarding on 

v row ers behalf to factory bu1 i he pla lei ptance 
was at the factory. 

No price for the pineapples was fixed nor was anv method of 
ascertaining the price prescribed The appellanl debvered pin 
apples to t he C o m i mt t f K m it Direction undei this ordei and -i 

paul m the usual wav and save as to aboul 2,000 lb lid L'I2 
per ton In n rail. This price was in he t fixed bj the Fi d1 [ndusl 
Sugar Concession Committee. Bu1 in Mav I'111 a Pria Ri ralal 
Order fixed ami declared the m a x i m u m price a1 which 
rnighl be sold for processing to be £12 per ton free on i ril. This 
order was made pin.sua nl to l he National S 
which hav e the support ol decisions m this Courl i 1 dorian < 'han't 

oj Manufactures v. The Commonwealth (I): Fraser Herd* n$ Pty. 
I.i,/. v. Cody (2) ). 

The Order No. 3 made under the National Set u ty (1 
Regulations is within the powers conferred by thus,, regulatioi 

li is called Distribution of Food Order. Doubtless the ordei i 

administered by (Commonwealth officers and pineapples were di 
to factories pursuant to its provisions. lint the Commonwealth did 

not in fact acquire anv of the appellant's pineapples under this 
order and the directions given pursuant to it. nor did it open 

as an acquisition by the Commonwealth of anv of his pineappl 
\nd it is doubtful, I think, whet her the older and directions and 
it operated as a forced sale to the factories. It was rather a div, 

sion order. There was no obbgation on the canners to accept the 

1943) 67 C.L.E L945) 701 L.B LOO. 
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H. C. OF A. g00Cls a n d no price was prescribed. If the canners accepted the 

1947. pineapples they would come under an obligation to pay a reasonable 

price therefor. But the Prices Orders authorized by the National 

Security (Prices) Regulations fixed a maximum price which was paid 

by the canners to the appellant, The appellant was lawfully required, 
WEALTH, by force of Order No. 3 and directions thereunder, to deliver his 

pineapples to factories, and did so, receiving the maximum price fixed 

by the Prices Order, £12 per ton, which was an adoption, I presume, 

of the price fixed by the Fruit Industry Sugar Concession Committee. 
Under these circumstances the appellant's claim against the 

Commonwealth for compensation for pineapples delivered pursuant 

to Order No. 3 also falls to the ground. It is not alleged that the 

Commonwealth wrongfully deprived the appellant of his pineapples 

debvered pursuant to Order No. 3. The claim in respect of these 

pineapples is for compensation. 
The result is that this appeal fails and the judgment of the Supreme 

Court of Queensland in favour of the Commonwealth should be 

affirmed. 

MCTIERNAN J. In my opinion the appeal should be dismissed. 

I agree with the judgment and reasons of his Honour the Chief 

Justice of this Court. 

WILLIAMS J. This is an appeal from a judgment of the Supreme 

Court of Queensland dismissing an action brought by the appellant, 

who is a grower of pineapples in the district of Wo o m b y e in the 

State of Queensland, as plaintiff against the respondent as defendant, 
claiming damages and compensation for certain pineapples which 

he forwarded to the Committee of Direction of Fruit Marketing at 
the nearest railhead to be delivered to various Queensland canneries 

between September 1942 and August 1944. These pineapples were 
forwarded to this committee pursuant to directions given to the 
plaintiff in accordance wdth the provisions of two orders made under 

the authority of reg. 59 of the National Security (General) Rer/ulations, 
known as the Control of Pineapples Order and the Control of Pine­

apples Order No. 2, and a subsequent order made under the authority 

of reg. 9 of the National Security (Food Co'ntrol) Regulations, known 
as the Distribution of Food Order No. 2. 

It appears that prior to the war the growers of pineapples in 

Queensland sold as much of their fruit as they could in the markets, 

principally inter-State markets, and sold the balance to the canneries. 

For both purposes the growers delivered their fruit at the nearest 
railhead to the above-mentioned committee (referred to in the 
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\ 

pa u I 

Tin. 

I ' TH. 

evidenci I O.D.), which ia a body corporate representative "•' 
of the gxowei • on tituted under the Fruit Ma,lain • 

• lets 1923 to I'M I. (Q.) and thi- committee then forwarded their 

fruil by special I - to the markets or th,- cannei 
A price was fixed as tin minimum price l.o.r. which would be 

foi the fruil -old to the canneries le. .moth, r <• mittee ! 

be Krmt Industrv Sugar Concession Committi e i onstituted under 
(he Sugar Agreemenl 1911 [946, the terms of which appeal in the 
schedule to the Commonwealth Sugi , !• [940. Clause 
7 (6) of tin.- agreemenl proi ides thai th, .1 . . . 

pay io manufacturers who pay lor Australian fresh fruil pure! 
and used m fmil producl - manufactun d in tl I - onwealth 
of Australia during the agreed period not [ess than such prii 

the Committee agrees to be reasonable a rebate of £2 '.-. per ton 
m re-.pe, t of the Au-i rah.m refined su d bj thi 
the agreed period in such fruil prod,,. 

The ( ontriil of Pineapples (frder came mi-

1942. h provided int* r alia t hat : i, i fr 
time to i ime pick such proportion of pineapples t hen h- . n hv 

him as should be directed by the Depu Uei ol Foodstuffs 
a n d should deliver the silnr to BUI h eel-.,,, 01 I •• „ IV as the I'. 

< 'onlroller directed ; a n d ll al (clause | | the pi il , 

grower for pineapples delivered under the order should 
price or p, i, .aid l„. determined froi i i in y the 

Fruil Itidustiv Sugar Concession Committee. .̂ copy of 
posted to each m o w e r a, coiupanie.l i,\ . 

fication relating to the qualitj and method of debvery of the pine 
apples io he delivered u n d e r the onier. T h e rllvill.n. ., 1111 • _' 

thai ...lowers were a w a r e thai the I >epa 11 m e n l of S u p p l y a n d 

Development required pineapple juice canned pineapples, and 

fruil salad for ihe troops in ihe battle areas, explained that it had 
hecoi! e riecessarj i o instu ui,. a lorn i of control of the total pinea 

crop throughoul Queensland in order to assure a reasonable th 
pineapples inio the canneries, and thai the agency through which 
the pineapples would be directed to the canneries would he the 

C.O.D., ihe ho.lv which was responsible for the distribution of the 
fruil and vegetable requirements of the fighting services throughout 
Queensland. The circular also stated that until further notice 
growi rs' crops were released to the extent of two thirds of each w< 
pickings, and that at anv tunc a m o w e r might make application to 
the Deputy Controller lor the total release of his crop, hut that such 
application could he approved onlv on the mower establishing that 

he had despatched to the canneries twenty-five per cent ot his crop 

http://ho.lv
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for the period 1st July 1942 to 31st December 1942. The specification 

provided that the C.O.D. w-ould receive the pineapples from the 

growers for forwarding on their behalf to the factory, but that the 

place of deliverv and acceptance was at the factory. The specifi­

cation also provided that fruit arriving at the factory not conforming 

to the standard laid down would, at the discretion of the C.O.D. 

after inspection by C.O.D. inspectors, be either (a) dumped, or (b) 

given to the social services, or (c) fruit rejected for undersize or other 

reasons might, when factories were accepting " smalls," be handled 

by factories and the proceeds credited to the freight and handling 

reserve. The specification also provided that the price would be 

£9 lis. 8d. f.o.r., £9 Is. 8d. per ton to be paid to the grower and the 

grower to be credited with 10s. per ton cannery purchase levy, and 

that freight in excess of 6d. per case as with previous crops would be 
debited against the growers. 

The Control of Pineapples Order No. 2 came into force on 21st 

January 1943. It revoked the Control of Pineapples Order. It 

provided, inter alia, that (clause 4) except with the consent of the 

controller, a grower should not distribute, sell, supply, deliver, 

remove, use, consume or otherwise dispose of pineapples ; (clause 5) 

the Controller might give directions in writing to any grower that 
all or such proportion as he specified of pineapples of that grower 

should be picked or packed by such grower as specified in the direction 

and sold or delivered by such grower to the person specified in the 

direction ; (clause 6) a grower should not pick or pack, sell or deliver 

pineapples contrary to any direction given him by the controller ; 

(clause 7) the person to w h o m a grower delivered pineapples in 
pursuance of any direction should pay the grower therefor such 

prices as should be determined from time to time by the Fruit 

Industry Sugar Concession Committee. A copy of this order, as 
in the case of the previous order, was posted to each grower accom­

panied by a circular and specification. The circular stated that the 
Department of Supply and Shipping had arranged that the C.O.D. 
should act as its instrument of distribution, that a copy of a letter 

which had been prepared by the C.O.D. at the direction of the 

Department was enclosed, and that the directions therein were to 
be observed in all particulars. One direction was that growers were 

to load for factory one half of their pineapples available for marketing. 
The specification also provided that the C.O.D. would receive tlm 

fruit from growers and forward it to the factory on their behalf, 

but the place of delivery and acceptance was at the factory, and 
that fruit arriving "at the factory not conforming to the standards 
laid down would, at the discretion of the C.O.D. after inspection by 
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c.c.l). inspectors, be either (a) dumped or (6) givei 

services. This specification stated thai an applies 
made to the Fruit Industrv Sugar Concession C o m 

increase of El per ton on the price which was paid for the 1942 

winter crop, hut that this application had m,t pel 1„-,-i 

This increase was granted and the plaintiff received 

price for the pineapples be debvered under the Control of Pineappli 
Cl'.ler No. •>. 

The Control of Pineapples Order No. 2 i - rder 

made under reg. 59 oi the National Securit 

"ii 5th October [943. <)n the same day the Distribution of Food 

Order No. 2 was made under re the Nat 

Control) Regulations and postedtoth Thisordi led 

inter aim, that (clause .",) ;, grower should no:, except with the 

approval of an aui hori/ed officer end m acco 

and condit ions of t he apprm ah mov e, tran 

dispose of, use or consume (otherwise than lor hi- own di 

I'm j m y prescribed food m his possession or custod ler 

his control whether ,,n his own account or on accounl "i -no other 

oil : (clause 6) thai suhjeet In ;inv ,|,i • en uu,|.-i I he 

Food Control Regulation everj person who was, immediatelj 
the cominenceiiient of this paragraph, under an obbgation to . 

with a direction given under the Control of Pineapples Ordei No 2 

--him Id continue lo comply with the di ice i urn according to its i,., . 

Clause 6 therefore had the effecl of resuscitating the direction whi 

had expired with the revocation of the Control of Pineapples Order 

No. 2 that growers were to load for fa clones one half of their ci 

O n M>ih February lull, directions were given under th.- Di 

bution of Food Order No. 2 lo operate from [2th Fehruaiv [944 

I2lh February 19 lo. and posted to growers accompanied h\ acircul 

and specification. The circular stated that taking into cm on 

the very large service demands, the Department of Commerce and 

Agriculture had decided to proceed with a diversion schen 

factories under Food Control Order No. 'j on the basis that the ( '.( >.|). 

had again heen appointed the agenl of the department for carrying 

out its instructions and the diversion would he on the basis of fifty 

per cent of the crop. This specification, like the previous specifi­

cations, provided thai the C.O.D. would forward the pineapples to 

the factory as agents of the growers, hut that the place of delivery 

and acceptance was at the factory and that fruit arriving at the 

factory, noi conforming to the standards laid down would, at t: 

discretion of the C.O.D. after inspection by the C.O.D. inspect" 

he either (a) dumped or (h) given to the social services. 

VOL. LXXV. ;; 
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Williams J. 

H. C. OF A. The Distribution of Food Order No. 2 did not provide for any 

*̂47- price to be paid for the pineapples, but a price of £12 per ton f.o.r., 

MCCLINTOCK ^ess a n y fright m excess of 6d. per case, was in fact fixed by the 
v. Fruit Industry Sugar Concession Committee, and the plaintiff was 

COMMON- P a ^ t m s price until 9th M a y 1944, when the same price was fixed 
WEALTH, by Prices Regulations Order No. 1512 made under the National 

Security (Prices) Regulations as the price at which pineapples might 

be sold for processing, and the plaintiff was paid this price for the 

pineapples he delivered after that date. 
It will be seen that the three orders and directions given there­

under operated to compel the plaintiff and other growers of pineapples 

to forward a certain proportion of their crop to the loaders of the 

C.O.D. at the nearest railhead to be delivered to the canneries, so 

that the canneries would receive sufficient pineapples to enable them 

to provide the quantity of canned pineapples, pineapple juice, and 

fruit salad which the Commonwealth required to supply the needs of 

the armed forces. 

The first two orders were made under the authority of reg. 59 of 

the National Security (General) Regulations. This regulation, so far 
as material, provided that a Minister might by order provide for 

regulating restricting or prohibiting the movement distribution sale 

purchase use or consumption of essential articles. These regulations 
also contained reg. 57 which authorized a Minister by order to 

requisition or provide for the requisitioning of any property other 
than land. The third order was made under the authority of reg. 9 

of the National Security (Food Control) Regulations. This regulation 

conferred on the Minister of State for Commerce and Agriculture a 
general power to control regulate and direct the growing, distribution, 

and disposal of food, and without limiting the generality of the 

foregoing : (a) to require that any food should be grown processed 
distributed or disposed of; (e) to determine . . . the manner 
in which and the terms and conditions upon which food, should be 

grown . . . processed, distributed or disposed of and ; (i) to 
requisition or provide for the requisitioning of any food. Where a 

Minister made an order for the requisitioning of property under reg. 

57 of the National Security (General) Regulations, reg. 6 0 D provided 
for the payment of compensation, and reg. 6 0 G gave the person 
dispossessed an ultimate right to have the compensation determined 

by a court. In a similar manner reg. 12 of the Food Control Regu­

lations provided that where any goods were requisitioned in pursuance 
of an order under the regulations, the goods should, by force of, and 

in accordance with, the provisions of the order, become the absolute 

property of the Commonwealth, and that the rights and interests 
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of every person in the goods should thereupon converted "•'• 
into claims for compensation, the amount of A bi< ;, mould be agreed 
upon between the p, ..ueer/ied and the Commonwealth, or ill v . 
the absence of agreemenl determined in an action lot compensation 
againsl the (!ommonweal1 b. 

In The Men in/1 us (I ) the ['resident. after pointing on IH. 
t ion is not a term of art, sail I that il is " a process hv which th. 
takes the use or the po -,--ion of. or the propeitv in. chattels, and 
sometimes in land. Bu1 it is infinitelj If, for instai 
stack- of hav is requisitioned, n is requisitioned to l,,- consumed." 
The first two orders and ihe directions gr en pursuant thereto 'lid 
noi purport to requisition the pineapples on behalf of th,- Coramt 
wealth hut lo compel the mowers to deliver a certain proportion of 
their pineapples lo I he eailli ,e| t he , ,. 

the growers certain prices for these pineapples. Tl,,- < o m m o n e dth 
then purported to control the output oi the cannei ia1 the 
Commonwealth would have the prior righl to acquire - u h ol the 
output as was required for the armed forces and to determine to w h o m 
the balance of the outpul should be sold. The evidence di 
disclose the prices winch the Commonwealth paid to the cannei 
for the outpul which they acquired, but ii i- obvious tl 
musl bave been sufficienl to enable the cann the! '»!). 
its handling charges, to paj the growei the prici by the 
Fruil Industrv Sugar Concession Committee and si Iv by 
the Prices Commissioner, and presumabl to make a profit. Koi did 
the Commonwealth purport i„ requisition the pineappli - in d « the 
third order. Bu1 ii was contended that at least it had requisitioned 
the pineapples under this order because reg. 12 ol 'he Food Control 
Regulations provided that where anv goods were requisitioned in 
pursuance of an order under these regulations lie should, 
hv force of. and in accordance with, the provisions of the ord 
become the absolute property of the Commonwealth. Bui the 
words "in accordance with ihe provisions ol the ordei il 
to m y mind that to become the absolute propeitv of the t o m m o n ­
wealth within the meaning of reg. 12, the order would bave de 
that flic goods were to he requisitioned hv or on behalf of" the 
('ommonwealth. 

'Idm material provisions of rem .7.' of the A 
Regulations and rem 9 of the Nat v ty (Food t',,t,i ... /,', 
lotions conferred upon .Ministers very wide sub-delegated legislative 
powers which, if used to control regulate and direct the production 
distill nit ion sale purchase and use of food in a general manner, would 

1926) 1'. iW. at pp. 65, 66. 
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H. c. OF A. n 0£ have resulted in the compulsory acquisition of the food bv the 

, '• Commonwealth or any other body or person. But an order com-

MCCLINTOCK P e m n g particular persons to deliver specific food to the Common­
wealth or to some other body or person would, in m y opinion, be 

, 0MM0N. legislation providing for the compulsory acquisition of that food by 
WEALTH, the Commonwealth or other body or person within the meaning of 

Williams J. s- 51> P^ (xxxi.) of the Constitution. Accordingly the pineapples in 
the present case were acqui red compulsorily either by the Common­
wealth or the canneries. 

It is perhaps unnecessary finally to decide wdiether the acquisition 

was by the Commonwealth or the canneries, because s. 51, pi. (xxxi.) 

of the Constitution is not limited to the acquisition of property by 

the Commonwealth but extends to the acquisition of property for 

any purpose in respect of which the Commonwealth Parliament 

has power to make laws. The placitum requires that whenever 

the Parliament exercises such a legislative power, and the legislation 

provides for the acquisition of property from any State or person, 

the legislation must provide just terms for the acquisition, otherwise 
the acquisition is unlawful. The three orders under discussion were 

delegated legislation under the defence power. The canneries had 

no power to compel the growers to deliver their pineapples to the 

canneries. But the Commonwealth Parliament or its authorized 

delegate could legislate to give the canneries compulsory powers to 

acquire fruit required to be canned in order to supply the needs of 

the armed forces. This was a purpose (that is of defence) in respect 
of which the Commonwealth Parliament had power to make laws, 

and it was necessary that the legislation should provide just terms 
for the acquisition whether the pineapples were compulsorily acquired 
by the Commonwealth or by the canneries. 

But I agree with the learned Chief Justice of Queensland that the 

Orders were in pith and substance legislation for the acquisition of 
the plaintiff's property in the pineapples by the Commonwealth. 

The effect of the orders if valid would have been to transfer the 

property to the Commonwealth when they were delivered by the 
growers to the loaders of the C.O.D. The growers then lost the 

possession and all control of the disposition of their pineapples, 
(even those which were not accepted at the factory). They could 

not prevent the pineapples being delivered to the canneries.' They 
could not control the manner and date of delivery. 

The specifications provided that the C.O.D. would forward the 
pineapples to the canneries on behalf of the growers, and that 

acceptance and delivery would take place at the factory. But the 

C.O.D. was not the agent of the growers once the pineapples had 
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heen received bv I hei r loa del -. An ;i_o-jit i- .1 i,,-i-,,n who is authorized ' 
by In- principal to act on In- behalf, and « bo 
receive some remuneration from hi- principal for in- The ,., . 
C.O.D. wa.-, not anthorized by the gr< 
was not entitled to receive any remuneration from them. The 
price payable to the plaintiff C.O.D. ,.TH. 
recover i1 handling charges from 11,,- I. fhe C.O.D 
the growers for their pineapples, and was in general reimbursed by 
t he factories, hut in one instance in Augu 
Hie directions given to the growers resulted in the 
over supplied, and the surplus pineapples had to he , 
the Commonwealth winch reimbursed the C.O.D. for the pa 
which thev had made to the growers foi these pineapj hog 
apparently to E1.200. 

If the C.O.D. had been the agent of the growei >uld 
have been entitled to uive the C.O.D. instruction • ith n ; I 
pineapples, I ill, the ( '.O.D. receiv ed il - Ills! lllct ions f 11, 

wealth. The C.O.I), was III fact, as the circular .-tated. the agent 
of ihe Commonwealth, and it wa ich agenl that tl,. ed 
the pineapple- from t he mowers and delivered I hem to the CanUl I 
In these cireiinisl a nces the provision thai the place of deliv, 'v and 
acceptance was a1 ihe Eactory could onlv operate to confine th-
of the growers to he paid for their fruit to those pin< ipph - rhich 
on arrival ai the factory were found to conform i" th,- ttandai 
laid down. In form the canneries purported to acquire th. 
apples from the grower, and to supply the manufactured produ, 
io ihe Commonwealth, bu1 in substanci and reality the C.O.D. 
acquired possession of the pineapples on behalf of the Commonwealth, 
and delivered t h e m lo the canneries as the propeitv of the C o m m i 

wealth, ami the Commonwealth arranged lor the cam manu­
facture the pineapples, which it provided, into canned g Is to 
subsequently disposed of in accordance with its direction 

I also agree with his Honour that the tirst two orders did not 
prov ide pis; terms within the meaning of ph (\\.\i.l. Thev pmv id 
that the price to he paid to the growers should he such price as 
should he determined by the Fruit Industrv Sugar Concession 
Committee. The function of this (lommittee was to determine what 
would he a reasonable minimum price for the canneries to pay for 
pineapples voluntarily sold by the mowers to the canneries so that 
the canneries would qualify for a. rebate upon refined sugar which 
thev used in the manufacture of the pineapples into fiuit produi 
The price winch it lixed for this purpose would not necessarily he a 
price which would be just compensation for the compulsory acquisition 
of the growers' fruit. 

file:////./i.l
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H. C OF A. j^ p e r s o n w n o is compulsorily deprived of his property is entitled 

to receive by way of compensation the equivalent in money for its 

MCCLINTOCK v a l u e to him. The value of pineapples grown for sale to the grower 
'•• is their value for sale when they are ripe. Where there is an ordinary 

COMMON- market, the best evidence of the value of such a commodity at the 
WEALTH, date of acquisition is the price which it would have brought if sold in 

Williams J. the market on that date (Vyricherla Narayana Gajapatiraju v. 
Revenue Divisional Officer, Vizagapatam (1) ). If there is no such 

market then the value must be determined by estimating the price 

which would be agreed upon it the grower as a reasonably willing 

vendor entered into friendly negotiations with a reasonably willing 

purchaser on the date of acquisition. Recent authorities on this 

subject are cited in Abrahams v. Federal Commissioner of Taxation (2). 

To these m ay be added Municipal Council of Colombo v. Kuna Mana 

Navanna Suna Pana Letchiman Chettiar (3) ; Short v. Treasury 

Commissioners (4). In the present case there were markets in the 
various States in which the growers could have sold their pineapples 

during the relevant period, and there is ample evidence of the prices 
for which the plaintiff could have sold his pineapples in these markets. 

But the Fruit Industry Sugar Concession Committee was not directed 

to assess just compensation for the compulsory acquisition of the 
growers' fruit. It was not concerned with the market value of their 

fruit. Its function was not to assess compensation, but to fix a 

price for a different purpose altogether, and price and compensation 
do not necessarily mean the same thing : Johnson Fear & Kingham 

. & The Offset Printing Co. Pty. Ltd. v. The Commonwealth (5). Further, 
as Starke J. said in Bear v. Official Receiver (6) : " It is contrary to 

fundamental principles of justice that the subject should be affected 

in his person or his estate without being heard." The assessment of 
compensation affects rights of property and is a judicial function to 
which these principles apply : R. v. Hendon R. D. C. ; Ex parte 

Chorley (7) ; Australian Apple & Pear Marketing Board V. Ton-
king (8) ; Johnson Fear & Kingham v. The Commonwealth (9). The 

Committee was therefore bound to give the growers an opportunity 
of being heard either by oral or written representation before it fixed 
the price. Similar objections apply to the growers being bound to 

accept the price fixed by Prices Regulation Order No. 1512 as just 
compensation. 

(1) (19.39) A.C. 302, at p. 312. (6) (1941) 65 C.L.R. 307, at p. 314. 
(2) (1944) 70 C.L.R. 23, at p. 31. (7) (1913) 2 K.B. 696, at p. 704 
(3) (1947) A.C. 188. (8) (1942) 66 C.L.R. 77 
(4) (1947) 2 All E.R. 298. (9) (1943) 67 C.L.R. 314 
(5) (1943) 67 C.L.R. 314, at pp. 333, 

334. 
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Km these reason I am of opinion thai none o plaintiff's 

pi nea I/pies deUvered under t In- first two oohis w,-ie lawfully acquired 

by the Commonwealth. I a m also of opinion thai the pineapples M,, 

delivered under the third order were nol requisitioned within the 
I'm 

meaning of reg. 12 of the Food Control Regulation e the ,-,,„. 
plaint ill an actum for compensation againsl the Commonwealth, and « SALTH. 
thai none of these pineapples were law full V a ci pi I red hv the( 01 Q 
wealt h. 

The crucial question is therefore whether the Commonwealth is 

Liable in tori for the wrongful conversion of the plaintiff's goods 

O n this question the learned Chief Justice of Queensland -aid: 

The plaintiff delivered his pineapples in conformity with the Ord< 

in the belief thai the Ciders were vabd end binding on him. [i 

doing so he acted under a mistake ol law. lie mad,- no protest 

againsl debvering his pineapples m conformity with the Ordi 

H e did not at anv time act under anv physical compulsion 

defendant in deliver liis pineapples. II.- delivered his pineapples 

voluntarily. In this stale of the facts I a m unable lo s,.,. that he 

has anv claim in tort on the ha.-is that the defendant wrongfully 

converted his pineapples.'' 

I agree with his Honour thai t he plaint ill' did not debver the p 

apples to the C.O.D. under duress in the si i let si 

physical compulsion. But I cannot agree that the plaintifl 

sarilv debvered his pineapple- 1,1 the C.O.D. voluntarilj because he 

believed thai the orders wi re valid and binding "li him. It is eh 

that the plaintiff would have preferred lo sell as manv of his pn 

apples as he could in ihe marl.els, anil onlv s,.|| the balance to the 

canneries. There is evidence ihal the plaintiff was objecting I" the 

orders and questioning their validity, Bu1 if he refused to debver 

his pineapples and the orders were valid, he became li he 

prosecuted summarily or on indictment under S I11 of tl 

Security .let and upon conviction to he lined or imprisoned or bo1 

There is also evidence that the Commonwealth was enforcing the 

orders hv directing the railways not to carry, and agents in the 

markets not to sell, the pineapples of growers who were not delivm e 

their proper proportion of pineapples to the canneries. The plaintiff 

was therefore forced by the Commonwealth into the position tl 

the Commonwealth had ordered him not to dispose ar all of a highly 

perishable commodity without its authority, and as a condition of 

authorizing him to sell anv of the commoditv in the markets had 

required him to forward a certain proportion of the commodity 

to the C.O.D. for debvery to the canneries. Further the C o m m o n ­

wealth was in a position to enforce compliance vvith this condition 
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. .OFi b v the c o n t r oi wjj-cjj it w a g a b j e to e x e r c j g e o v e r the c.O.D., the 

canneries, the railways, and the selling agents in the markets. The 

MCCLINTOCK whole purpose of the orders was to compel the growers to deliver the 

T^E proper proportion of their pineapples to the canneries. They were not 

COMMON- requested to deliver them voluntarily. It is therefore difficult for 
WEALTH, the Commonwealth to assert that what it intended should be an act 

Williams J. °f compulsion was complied with voluntarily. As Abbott OJ. said 

in Mwgan v. Palmer (1) in a passage cited with approval by Scrutton 
L.J. in Brocklebank Ltd. v. The King (2) : " If one party has a 

power of saying to the other, ' That which you require shall not be 

done except upon the conditions which I choose to impose,' no person 

can contend that they stand upon anything like an equal footing." 
In such circumstances, as Awry J. said in the court below in Brockle­

bank Ltd. v. The King (3), "compulsion is apparent from the 
circumstances of the case." 

I agree with his Honour that if the plaintiff had delivered his 
pineapples to the C.O.D. under protest he would have been in a 
stronger position, but there is no magic in a protest for, as Buckle,, 

L.J. pointed out in Maskell v. Horner (4), a protest simply means 

that " a further factor is added which goes to show that the payment 
(in this case delivery) was not voluntary." In Furphy v. Nixon (5) 

this Court held that a payment by a purchaser in excess of the 
money legally due and payable under a contract for the purchase 

of land under an unjustifiable threat by the vendor that he would 

rescind the contract was an involuntary payment, although the 
vendor had previously refused to accept a payment made under 
protest. In Brocklebank's Case (6) on appeal Bankes L.J. said : 

' The payment " (here delivery) " is best described, I think, as 
one of those which are made grudgingly and of necessity, but with­
out open protest, because protest is felt to be useless." I think-

that the evidence establishes that the plaintiff delivered his pine­
apples to the C.O.D. under the pressure of an illegal demand made 

under the colour of a valid law, and that Mr. Barwick is entitled 
to rely on principles analogous to those stated in Maskell v Horner (7) 
Lord Reading CJ. said (8) that : -" If a person with knowledge 
of the facts pays money, which he is not in law bound to pay and 

in circumstances implying that he is paying it voluntarily to close 
the transaction, he cannot recover it. . . If a person 

money, which he is not bound to pay, under the compulsion of 
urgent and pressing necessity or of seizure, actual or threatened, of 

L10/ h.K. 554, at p. 556]. (6) , IQ-?-,. , K ,, . ao 
(2) (1925) 1 K.B. 52, at ,,. 67. 7 JJS . K R ' U V ' 
(3) (1924) 1 K.B. 647, at p. 653. « 9 5 '. t' ' ™ llfi 

(4) (1915) :i K.B. 106, at p L24 ' ( ' i 'B'' at p' 118' 
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bis goods he can recover it as money had and received. . . . The 
paymenl is made for the purpose of averting a threatened mil and 
is m a d e not with the intention ol giving up a righl hut under , 

immediate necessity and with the intention of preserving the right 

to dispute the legabty of the demand.' ...,M,,\. 

There i- no evidence I hat I can di ba1 the plaintiff delivered 

the pineapples to the C.O.D. or accepted the pi ed hv the w uj 

Fruil Industry Sugar Concession Committee voluntarily, or thai he 

intended to close the transaction 01 give up I to dispul 

legality of the demands or his righl to damages ii the demands wi 

unlawful. In Grainger v. Hill (I) TindalCJ. Baid th ing the 

property of another withoul bis consenl bj an aim-, ,,i 

of th<' law, must be deemed a wrongful In CaxtonPul 

Co. v. Sutherland Publishing Co. (2) I.or,I /',-./ , said : "< ion 

consists In an act inl cut inna II v done inC0nsi8ten1 with the ,,wi,. 

right, though the doer m a v not know or intend to challenge the 

property or possession of ihe true owner." 

Therefore the dealing with the plaintiff's pineappli O.D 

and t he canneries mi behalf of the Commonwealth, since i1 was done 

withoul the consenl of the plaintiff and without legal ji 

was a conversion o| the plaintiff's propeitv m the goods. 

It is not disputed that if ihe taking was tortious ih ' "f 

damages to which the plaintiff is entitled is Hie difference b 

whal he has heen paid and the fair market value i,f his pur 

The plaintiff delivered more pineapples than demanded under the 

Orders, hut he cannot claim damages for the exci 

Ihs Honour has found thai the differeni e in q for the p 

apples delivered pursuant lo these demands h three blind red and 

twenty four pounds lour shillings and live pence, 

III m y opinion ihe appeal should he allowed, ihe judgmenl oelow 

set aside and judgmenl entered lor ihe plaintiff lor the sum ,,i thi 

hundred and twenty four pounds four shillings and five pence. The 

defendant should pay the costs of the plaintiff ol 'ion and of 

t his appeal. 

Appeal dismissed with costs except aa 
costs incurred by appellant by n 
transfer of the heariti 

which addii 
ami client c 'tn 

lite a/i/t, Hunt. ('usts !• iff, 

J. Ik 

(I) 11838) t Bin \ mi 212, at p. (2) (1939) \.<\ r-
221 i i.i- E.R. 769, „t p. ;::;]. 


