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The Financial Emergency Act 1931 (Vict.), in Part III., Div. 1, provided as 

follows ; — B y s. 17 (1), that Div. 1 should apply " (a) to all mortgages . . . 

existing at the coming into operation of this Part." B y s. 19 (1), that, subject 

to certain exceptions, every mortgage to which Div. 1 applied li shall . . . 

be construed and take effect as if it were a term of the mortgage that on and 

from the coming into operation of this Part . . . the interest payable 

under the mortgage should be reduced " as prescribed. B y s. 22 (3) : " Every 

reduction of interest made by this Division . . . shall continue in force 

during the continuance of the mortgage in respect of which the reduction is 

made." In Part III., Div. 6, the Act provided, by s. 36 : " The provisions of 

this Part shall take effect notwithstanding any agreement to the contrary 

made prior to the passing of this Act." 

Held, by Latham CJ. and Dixon J. (Rich J. dissenting), that Part III., 

Div. 1, did not, on its proper construction, disclose an intention to interfere 

with the freedom of the parties to a mortgage to which the Division applied 

to contract as they chose, after the legislation took effect, as to the rate of 

interest to be paid on the money secured ; accordingly, an agreement between 

the parties to a mortgage to which the Division applied, made after the coming 

into operation of the Division, that the rate of interest should not be reduced 

as prescribed by s. 19 (1), wras not invalid as being contrary to the policy 

of the legislation. 

Decision of the Supreme Court of Victoria (Gavan Duffy .1.) affirmed. 
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A P P E A L from the Supreme Courl of Victoria. 
In an action in the Supreme Courl of Victoria in which the plaintiff 

was Cilhert Charles Hedges and 1 he defendant w,^ Eileen Beryl 

Halliday, the parties agreed on a special case which was substantially 
a follows : 

This action was commenced on 5th December 1946 by a wril of 

summons whereby the plaintiff claimed redemption of certain 

mortgaged lands and the taking of accounts The parties have 
concurred in st a tine the question of lav .111-111- herein in the following 
case for t he opinion of I be court pui suanl tot I,,- Rules aj tin S" 
Court, Order XXXIV., rule I ; 

(I) On Hih October L924 tin- defendant lent to the plaintiff the 

sum of £8,000. 

(2) This sum was secured by two instruments of mortgagi 
by the parties herein and each bearing date 9th Octobei 1924 

certain lands In Lonsdale Street, Bourke Street and Punch's I 
Melbourne, in tbe Slate of Victoria. 
(3) One of Ihe two instruments of mortga of land urn ha the 

general law and one of land under the Transfer of Land Acts i \ 

and both secured the same sum of £8,000 and were ovei ';. 
lends. 

(I) The interesl payable under each of t be two ii 

mortgage was £10 per centum per annum, reducible to £8 pei i entum 
per annum for due and punctual paymenl and due observance of the 
covenants t hereof. 

(5) By prorlamat ion published in i he Go 

daied 28th September 1931, the Governoi I 1st 
October 1931 as the date on w Inch Pa it I I I. of the /•'-, •-•- - • / 

gency Act 1931 (Vict,) should con,,, into operation. 
(ti) l',v an indenture dated L2th November 1931 made be! 

the defendant of the one part and the plaintiff of the other part 

the plaintiff agreed with the defendant for the consi as therein 

appearing thai no reduction pursuant to the Financial I 
Acts of the interest payable by the plaintiff to the defendant under 
the two instruments of mortgage should be made. 

(7) The plaintiff now seeks to redeem the mortgaged lands and 

to have accounts taken on the footing thai th,- interest payable 
since 1st October L931 should he computed at the rate t>\ £6.2 per 

cent um per annum. 
(8) The defendant contends that the interest payable since 1st 

October L931 should he computed at the rate t^' £8 per centum per 

annum. 
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The question for the opinion of the court is :— 
Should the interest payable under the said mortgages since 

1st October 1931 be computed at the rate of £6.2 per centum 
per annum by reason of the provisions of the Financial Emer­

gency Acts notwithstanding the terms of the indenture of 12th 

November 1931 ? 
If the court shall be of the opinion in the affirmative of the said 

question then judgment shall be entered for the plaintiff and an order 

shall be made for the taking of accounts on the footing set out in 

par. 7 of the special case and costs of action. 

If the court shall be of opinion in the negative of the said question 
then judgment shall be entered for the defendant and an order shall 

be made for the taking of accounts on the footing set out in par. 8 

of the special case, with the costs of defence. 

Gavan Daffy J., answered the question : " No " ; he gave judg­

ment for the defendant and ordered that accounts be taken on the 

footing that the interest in question was to be computed at the rate 
of £8 per centum per annum. 

From this decision the plaintiff appealed to the High Court. 

Reynolds K.C. (with him J. E. Starke), for the appellant. The 

preamble to the Financial Emergency Act 1931 and the provisions 

generally of the legislation show that, although it had the effect of 

conferring private benefits, its main purpose was a general public 

purpose. It is not competent for persons by contract to circuim ent 
the provisions of legislation of this character. Such a contract would 

be contrary to the policy of the Acts and, on that account, invalid 
(Lieberman v. Morris (1); Admiralty Commissioners v. Valverda 

(Owners) (2) ; Soho Square Syndicate Ltd. v. E. Pollard & Co. (3) ; 
Bowmaker Ltd. v. Tabor (4) ). Even apart from the general purpose 

shown in the Act, the provisions of Part III., Div. 1, are sufficient 

to show the intention of the legislature that, after the legislation 
came into operation, its provisions were to be paramount and parties 

to mortgages were not to be permitted to make by agreement what 
in effect would be a rule for their particular case to the contrary of 

the express provisions of the Act. Section 19 (1) is mandatory: 

every mortgage to which Div. 1 applies shall be construed and take 

effect as if it contained a term providing for the prescribed reduction 
of interest. It is reinforced by s. 22 (3), which is likewise mandatory : 

every reduction of interest made by the Division shall continue in 

(1) (1944) 69 C.L.R. 69. (3) (1940) Ch. 638. 
(2) (1938) A.C. 173. (4) (1941) 2 K.B. 1. 
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force during the continu the mortgage 

as that now 111 question disregard the command 

22 (3) : to allow such a I would, or could. 

nullify the purpose of the [egj lation. The absolutt of the 

provisions mentioned en- not i ul d o w n I, i the \,:. 

< >n the contrary, -. 19 - to be 

qualified. It enables tbe mortgagee in a proper case to obtain 

relief from the reduction of in, ci c t this would have httle or no 

effecl if the parties were free lo disregard the mandate ,,(' a. pi (| ). 

Seel,on 36 does not weaken the appellant' It was 

necessarv (or a! least desirahle) to make it cle.n 

made m anticipation of the Act. with to excluding its ,, 

'ion. were not lo he allowed to prevail : I here W8 1 

as regards subsequent agreements, because of the positive provisions 

<>l ss. I'.i (|) and 22 (",). No inference detracting from those pro-

visions can he draw n from the express reference m - 36 t" ag 

made prior to the Ail. and no room is Id', for the application of the 

er/ircssit, anias m a x i m (as lo which, see Tasmania v. I'l" I 

wealth (I): Colquhoun v. Brooks (2)). Similar considerations 

preclude the draw ing of such an inference from the Fit 

gency (Mortgages) Act 1932. In general i1 is on the si dinesasthe 

Principal Act of 1931. Section 9 of the 1932 A c 

mortgages "(whether entered into before or after thi . into 

operation of this Act i." is not concerned with the same sul 

matter as s. 36 of the 1931 Act. and throws no lighl on its construction. 

Dean K.C. (with hnn ./. G. Norris), for the respondent. If r 

heen intended, when 8. 36 of t he 1931 Act was drafted, that a 

incuts m a d e after the Act contracting out of it were not to be per­

mitted, il would have heen a simple matter to sav SO, &8 was done 

in s. 26 of the Financial Emergency Act 1 9 3 M 9 3 6 (S.A.). It is 

suggested for the appellant (and it seems highly improbable) that 

the matter was overlooked. The assumption must be that it was 

thought unnecessary to make express reference to it because it might 

be inferred from s. 19 (1) thai contracting out was not to he permitted 

after the Act operated. As s. pi did not say SO in SO m a n y wools. 

it could only he an inference. It seems curious that such a matter 

should he left to depend on inference, particularly when it is seen 

that, in s. 9 of the 1932 Act. in dealing with a similar matter, it was 

considered necessary to use express words. Moreover, -

the [932 Act amounts to an interpretation hy the legislature itself 

(It (1904) I C.L.R. 329, al p. 343. L887) 19 Q.B.D. loo. il ... 406; 
(1888) 21 (,>.!!.D. 52, M p. 66. 
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of the 1931 Act; that sub-section could have had no effect if con­

tracting out of the earlier Act had not been permissible. Section 10 

of the 1932 Act supports this view. It is true that s. 19 (1) of the 

1931 Act is peremptorily expressed, but any inference that might 

have been founded on this form of expression is countered by the 

express avoidances in s. 36 of that Act and in the 1932 Act. In 

this view s. 22 (3) of the 1931 Act takes the matter no further than 
s. 19 (1) ; it merely uses the same peremptory form of expression. 

No violence is done to the language ofs. 19 (1) (and, likewise, s. 22 (3) ) 
if it is construed as establishing the rule which is to prevail until the 

parties in a particular case shall agree otherwise, and the Act shows 

no general policy which is inconsistent with this view. Section 19 

(3) does not assist the appellant. If the Act had expressly allowed 

contracting out, this sub-section would still have been appropriate 
to meet cases where no agreement had been reached. 

Reynolds K.C, in reply. 

Cur. adv. vult. 

The following written judgments were delivered :--

L A T H A M C.J. This is an appeal from an order of the Supreme 

Court of Victoria (Gavan Duffy J.) which was made upon the basis 
that parties to mortgages were at liberty to " contract out " of the 

provisions of the Victorian Financial Emergency Act 1931 relating 

to mortgages. The appellant contends that an arrangement which 
the parties made after the passing of the Act is void because it is 

contrary to the policy of the Act, though it is not prohibited by any 
express provision of the Act, 

In 1924 the appellant, Gilbert Charles Hedges, mortgaged to the 

respondent, Mrs. Halliday, two pieces of land, one under the general 

law and the other under the Transfer of Land Act, for £8,00(1. The 
interest payable under the mortgages was ten per cent per annum, 

reducible to eight per cent upon prompt payment. The Financial 
Emergency Act came into operation on 1st October 1931. O n 12th 

November 1931 the parties executed an indenture whereby the 
mortgagee agreed that he would not make application under the 

Act for any modification or exclusion of the operation of the pro­

visions of the Act, and the mortgagor, in consideration of a release 

from an obligation to erect a building on certain land, agreed that 

no reduction should be made by the mortgagee of the interest pay­
able by the mortgagor under the mortgages. The question submitted 

to the court by originating summons was whether the interest payable 

under the mortgages since the coming into Operation of the Financial 
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Emergency Act should be computed in accordance with the actual 

terms of the mortga) -i the rate to which the interest would 
be reduced if the Act applied to the ,,,,,, 

The Act is prefaced by a preamble referring to the .... 

emergency which existed in Australia in 1931 and to the desirability 

of taking steps to re establish financial stability and real 

and general prosperity. The Act deals with reduction -

pensions ami other remuneration paid by the Government of Victoria, 

reduction of in'erest on mortgages and othei securities end reduction 

of certain public expenditure. Pari III. of the Ad relates t,, the 

reduction of interest on mortgages and other securitie - tion 17 

provides that Div. I of Part in. 0f the \,t (tl,,- Dh i im, which 

contains s. 19. which provides for reduction of interesl shall apply 

to mortgages existing a1 tie coming mi., operation of Pari III. of the 

Vet. There is no proi ision in the \<i w Inch make it possible to 

'"mud the \ct as applying to anv mortgage made after the coming 

intO operation of ihe Act. Section I'l | I | ,,!' the \ct | 

except as otherwise prov ided. " evel V lie 

of three years IV the date of the coming into operation of this 

' ion he construed and lake effect as if it wen a term of the 

mortgage that on and from ihe coming 11,lo ,,p,-,,m.m of ih, 

. . . the interest | avahh' under I Im m.,i|._ j,,, ,-,| 

al a rate cpnvaleni to four shillings and sixpence I'm 

of such interest." Section |9 (3) provides thai i rtgi 

within three months after the coming into operation of Pari III 

make an application lo a, courl upon spei ified grounds foi an 

modifying or excluding the operation of the provisions effectii 

reduction of interest. Under this provision a moi mav. 

notwithstanding the opposition of Ins mortgagor, obtain an ordei 

modifying or excluding ihe application of the \ei Section 2i 

provides thai everj reduction of interesl made hv Div. I of I'art 

[II. " shall continue in force during the continuance of the morl 
in respect of which the reduction is made: Provided that no 

red uc I ion shall in anv case continue in force for a period of more than 

three v ears after the coming into operation of this I )i vision." 

Section I'.l (I) provides that mortgages to which the Act applies 

shall he i oust rued as if u were a term of the mortgage that int. 

should he paid at a reduced rate. There is no provision jn the \. < 

that the parties are not to beat liberty to alter a mortgage into which 

thev have entered and to which the Act applies. There i> nothing 

in the Act which prevents a variation by agreement of the amount 

of the principal sum owed or of the rate of interest To he paid, or ot' 



HIGH COURT [1947. 

any other terms of a mortgage. The Act produces its effect com­

pletely and fully by giving relief to a debtor by reducing the interest 
payable by him. There is nothing in the Act which prevents him 

from agreeing to a cancellation of the mortgage and entering into 

a fresh arrangement in respect of his mortgage debt on any terms 

agreed by the parties. H e might pay off the mortgage and arrange 

for a new mortgage over the same or part of the same property, or 
over entirely different or partly different property, with the same 

mortgagee or with a different mortgagee. The new mortgage might 

provide for a rate of interest either higher or lower than the rate 

specified in the original mortgage. There is nothing in the Act 

which would invalidate such a transaction. The express provision 

in s. 17 limiting the application of the Act to existing mortgages 

prevents it from applying to any other mortgages or to any arrange­
ments made between the parties after the Act. 

The appellant emphasized the provision contained in s. 22 (3) 

that every reduction of interest shall continue in force during the 

continuance of a mortgage in respect of which the reduction is made, 

with a time limit of three years. This legislation produces its full 
effect when it alters the terms of a mortgage. The mortgage then 

continues as altered, but the statutory alteration is not to continue 

for more than three years. There is nothing in this provision which 

prevents the parties from varying the rate of interest by increasing 
it or by reducing it. 

It has been argued that the Act should be interpreted as implying 
a declaration of public policy involving a reduction of interest upon 

all mortgages and that, accordingly, parties are not at liberty to 

make a contract which prevents that reduction of interest from 
taking place. The Act, it- is true, does not so provide, but the 

Court is invited to treat the Act as involving by impbcation some 
general principle of the character indicated. In m y opinion the 

most effective and shortest answer to this argument is to be found 

in the terms of s. 36 of the Act, which provides that the provisions 

of Part III. of the Act shall take effect " notwithstanding any agree­
ment to the contrary made prior to the passing of this Act." The 

argument for the appellant really asks the Court to insert after the 

words "prior to" the words "or subsequent to." Where the 

legislature has gone out of its way to deal expressly with the subject 
matter of the avoidance of contracts, there can in m y opinion be no 

justification for a court extending those provisions (not interpreting 
and applying them), by adding to them a new and quite different 
provision. 
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tint a,, Duffy J. relied upon the foregoing nd added 

thai the Financial Emergency \ M let 1932 supported the 

conelu ion w Inch he had n-ached. ( 'ertam | 

dui ed by this \ci m order to deal with the 

Seel urn 7 contained a provision which produced V- that the 

expre reni morl im luded ., new i 
into by the same parties over tl,,- ..• upon the expin 

of a mortgage to which the original \ei applied if 1 

secured the i ,,i of mi r than the t | 

secured Upon all account 9 under t he forme. 

prov ides I hai '.V lure a i m , plied 

(I hat is a luoi | ( tctoher 1931 I ' 

i he renew ed mortgage should tal e effi -

that the rate nf interesl should I..- reduced in act n lam 

III. of t he Principal Ael. Tin legi lal ion new 

arrangements be1 ween t be pari ies to a mi which w • 

after the passing of the \< t of 1931 were nol affected by thai 

W h e n u was desired io a licet some, hut some only, of tl 

metits. a specific provision relating to the rei ewal of n 

introduced by the 1932 let. The arrangi by the p 
III the pleselil ease wa - 10 0 a ' renew ed mOtf 

Section |u of th,- |932 let contains an express provision avoiding 

certain prov isions in mortgages or agreements relating to 

These provisions admittedly do not applj to the arran 

III ihe presenl case. Thev ale . erv precise and detail, -i I. I 

together with s. 36 of the 193] Act. show that the legislatun 

explicitly io define the extent to winch ihe legislation >\.i to he 

regarded as avoiding transactions relating to i, . \\ h, 

legislature has gone oul of its wav to be so explii il in its expn 

of intention t here is, in m y opinion, no j 

i n mt io int im I nee and impose its own ideas of policy by adding by 

a process of judicial interpretation some genera] principle relating 

to avoidance of transactions which the legislature has itself abstained 

from adopting and which, u m a v he added, it would not ! 

state with anv real precision. If the arguments relied upon by the 

appellant in this, case are accepted, then s. 36 of the 193] Act and s. 

in of the 1932 Act. and possibly s. 7 of the latter Ac*. Wei,' quite 

unnecessary. 

I therefore agree with Gavan Duffy J. that the arrangement i 

hv the parties does not contlict in anv respect with anv of the pro­

visions of the Financial Emergency Acts. Section I1.' of the Act of 

1931 ha- no greater effect than inserting a provision for reduced 

interest in certain mortgages. If such a provision is regarded as 

Mil. I v v c 4 
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inserted in the mortgages, then there is no reason why the mortgagor 

cannot by another instrument validly agree for consideration to pay 

a higher rate of interest. 

In m y opinion the appeal should be dismissed. 

RICH J. The central facts in this appeal are that the parties 

thereto executed two mortgages dated 9th October 1924 to secure 

the sum of £8,000. The interest payable under the mortgages was 
£10 per cent per annum reducible to £8 per cent per annum for 

due and punctual payment and due observance of the covenants 

contained in the mortgages. At a later date—1931, 1932 and 1939 

the Financial Emergency Acts (Vict.) were passed and by the Act of 

J931 the interest was reduced to £6.2 per cent per annum. In 

consequence of the Act of 1931 the parties executed an indenture 

dated 12th November 1931 by which they agreed that no reduction 

should be made by the mortgagee and that the exclusion of s. 19, 

Div. 1, Part III., of the Financial Emergency Act 1931 was fit 

and proper and did and allowed justice to both the mortgagor and 

the mortgagee having regard to all the factors and circumstances 
generally and generally pertaining to the mortgagor and the mort­

gagee respectively and to all the factors and circumstances in the 

particular case. The Acts in question were part of " a plan agreed 

upon by the Commonwealth and the States for meeting the grave 
financial emergency then existing in Australia, re-establish ing 

financial stability and restoring industrial and general prosperity." 

(See the preamble to the several Acts in question): These Acts laid 
down rules of public policy which affected all society. They were 

" dictated by public policy, and are not imposed for the benefit of 

any individuals or body of individuals, but for considerations of 
State. . . . Wherever there is a question whether there can be 

contracting out or waiver of statutory provisions, the problem must 

be solved on a consideration of the scope and policy of the particular 

statute" : per Lord Wright, Admiralty Commissioners v. Valveida 
(Owners) (1); and cf. Equitable Life Assurance Society of the United 
States v. Reed (2). Sections 19 and 22 of the 1931 Act are peremptory 

and imperative and cannot, in m y opinion, be the subject of contrac­

ting out or waiver. It was, however, contended by counsel for the 
respondent that, as there is no section in the Acts which expressly 

prohibits contracting out, if the legislature had so intended a section 
would have been inserted in the Act to forbid it, as was done by s. 26 

of the Financial Emergency Act, 1931-1936 (S.A.). In these circum­
stances it was said that the proper inference to be drawn is that it 

(1) (1938) A.C. 173, at p. 185. (2) (191*) A.C. 587, at p. 595. 
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.,t intended to prevent partii i from escaph from 

th, obligations imposed by the let \ similai argumi 

submitted to Farwell .1. in Soho Square Syndicate Ltd. v. E. Pollard 

<<• Co, (I), hui his Lordship considered thai on the ground ofpublic 

policv the Act in question was intended i,, hav,- ., more i rtenaive 

operation. Similarly in the b Hid upon 

if allowed to stand would frustrate the intention of the legislature 

and conflict with ii obvious pohev: cf. Boiemakei Ltd. v. '/'al,,, 

It cannol he overlooked that the mortgage under the '/'.. 

Land Ael contains the following provision: 

" A n d further it is hereby declared that any provisions bj way 

of anv moratorium contained in anv lutim- Federal or St.it.- \ 

Parhament or anv rule or regulation t., he mad. 

not apply to this instrument or anv covenant ,,i agreemenl thi 

contained." 

It would he a curious result if an agreemenl m a i i -.- .ted 

P to i he coming into operation of t he Ac1 can hi 

whereas an agreemenl made subsequent to the Ael and mi. nded to 

achieve a similar purpose could operate to nullity the man,I. 

prov isions of ihe Ael. Il was further contended ' 

respondent that s. 7. sub s. (7). of the \>t of 193 

implication thai an a| reemenl could be entered inl to the 

provisions of the Acts. Section 7 applies expre ih ••' rei 

mortgages as defined in ihis set tion. In 1 

with counsel's contention that s. IM of the 1931 \ct can he nullified 

hv anv agreemenl winch runs counter to its expressed i 

purpose, 

Similar observations apply to s. in of the At t of 1932, \ 

of mere implications cannol displace i he solid foundation of es 

eiiai I incuts. 

I now refer to s. 36, which was in.-, rled in the \ 

the operation of agreements intended to avoid the elf,-,; 

emergency legislation. Bu1 anv implications which mav !,.- ,! 

from this section do not. in mv opinion, avail againsl the i 

public enaelnient of s. I'.'. privatOTi • nun 

derogat. Section 17 applies to the mortgages now in queetio 

thev were mortgages existing at the coming into opei 

III. of the Act of 1931, and s. 19 thereof expresslj provides that 

these mortgages shall for a period of three years from the coming 

into operation of Part 111. ol' the Act he construed and take effect 

as if it were a term of these mortgages that on and after the coming 

into operation of this Pari the interest payable under these mortg 

(l) (1940) Ch. n:!S. at p. 645. li'lli L' K.B. 1. ;it pp. it. 7. 

http://St.it
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should be reduced to a rate equivalent to 4s. 6d, for every pound of 

such interest. Even if the question for our determination were to 

be decided on implications alone, I should find myself compelled to 

decide in favour of the mortgagor, not only on account of the strong 

implication arising from the national and social purposes of the 

legislation, but also by reason of the further implication arising 
from the provisions of s. 19 itself. This section provides machinery 

for the purpose of enabling a mortgagee to apply to the court for 

relief against the operation of the Act. Such a provision is otiose 

and unnecessary when the mortgagee can obtain this relief by a 

mere agreement with the mortgagor. 
For these reasons I would allow the appeal and answer the question 

in the case stated in the affirmative. 

DIXON J. The question for our decision is whether, after Div. I 

of Part III. of the Financial Emergency Act 1931 (No. 3961) (Vict.) 

came into operation, it was competent for a mortgagor by an agree­

ment for valuable consideration to waive the benefit of the provisions 

of that Division reducing the rate of interest payable under the 

mortgage by twenty-two and one half per cent. 

The legislation contains no express provision that a mortgagor 

may not incur, if he so chooses, a fresh liability to the old higher rate 
of interest which the Division reduced by the prescribed percentage. 

There is no express invalidation of a contract, made after the 

reduction of interest has come into effect, that the rate of interest 
should be put up again. The question must be answered upon a 

consideration of the legislation as a whole according to the intent 

and purpose which m a y be collected from the provisions it makes 

and the scope and policy they disclose. Unfortunately the indica­

tions which it is possible to find in the legislation do not all point in 

the one direction. B y concentrating in turn upon one set of con­

siderations to the exclusion of the other, the mind m a y conceivably 

be led to either conclusion. The difficulty is to reach a just balance 
between them. 

" Everyone m a y waive the advantage of a law made solely for 
the benefit or protection of him as an individual in his private 

capacity, but this cannot be done if the waiver would infringe a 

public right or public policy " (per Goddard L.J., Bowmaker v. 

Tabor (1)). Did the Financial Emergency Act in reducing interest' 

rates on then existing mortgages proceed upon the principle that it 
was enough if current obligations to pay interest were cut down, 

borrower and lender being thus left with a new starting point ? 

(1) (1941) 2 K.B. 1, at p. 6. 
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Or was it the policv of the A'-t to establish the reduced 

rateasa m a x i m u m for each respective m o while 
the mortgage debl remained unpaid and the Legislation i 

t,, operate, no liabibty for a higher rate could I,. I by the 

mortgagor ! 
Then- can he no douht that the reduction of interest had a pubhc 

purpose much wider than the relief of borro d of del 

The preamble to the statute recites the conference of d m 

convened on 25th .Mav 1931 bo devise i 
financial emergency and il recites that a plan v n re 

establishing the financial stability of the : 

indusi nal and genera] pro perity hv mei 
sacrifice. The plan itself ga\<• tbe finam ia] 
whv a general reduction in interest rates ridered impel 
ami added that this reduction of interest would l,e 

hv legislation giving relief to mortgagoi . iegi lation winch fi 
part of the plan (Shann and Copland, Battle ofthe Plans, pp. 130-131 ; 
Commonwealth Year Book 1932 pp. 848-849). Hut th. n the 

legislation in the Division ea pi iut a part of 
reducing interesl rates as an economic remedj in whii xlmle 
community has an interest does noi nece sarilj how thai the Di> 
intended to do more t han v ai , eonl i.e : 

of mortgage interesl. lea\ ing the partie free 
as thev iniL'ht think hi. N o douht it ,h„ - shoVi that | 
was t he outcome of a- policy concerned w it h I 

I he w hole COmmunit v and not upon m m ; 
and concerned broadly with the restoration of economic prosperity 

rather than the plight of mortgagors in particular. I'.ut thi 
with which the legislature was dealing was a delical 
necessitated a careful choice of means as well as of ends The 

consequences of an attempl to control interesl rates would he widely 
different from those thai might he expected to ensue from reducing 

current obligations by varying existing conti \t all events, 
the Legislature did not undertake ihe task of a general control of 
interest rales or the setting of a m a x i m u m rate. Nor did it attempl 

in any wav to restrict the freedom of contract between borrower and 
Lender in respect of private loans made after the Legislation 

effecl. Its intervention was limited and, vv it h reference to mort 
interest, it was confined to existing loans secured by mortgag 

The exact point upon which this case turns is whether, wit 

to existing mortgages, the intervention was limited to the variation 
of the contract as it existed when the Division took effect or extended 

further and disabled the mortgagor from afterwards exercising his 
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V. 

HALLIDAY 

C. or A. generai freedom of contract to undertake a liability to pay interest 

. ' on the mortgage debt at the former rate or any rate above the new 

HEDGES or reduced rate. Upon this exact point httle help is to be obtained 
from the general consideration that the scope and purpose of the 

legislation involved a public interest in the financial remedies 
Dixon j. expressed in the statute, going beyond mere private right. What 

is perhaps of more significance is the fact that the protection of 

mortgagors from themselves was no part of the avowed or ostensible 

policy of the legislature or the planners. 

The leading provision of the Division is, however, possibly capable 

of an interpretation which might carry the consequence that it was 

not competent for a mortgagor to renounce by contract the benefit 

of the reduction in interest rates he had obtained by the legislation. 
It is s. 19 (1), which in its first form enacted, so far as material, that 

every mortgage should for a period of three years from the date of 

the coming into operation of the Division be construed and take 

effect as if it were a term of the mortgage that, on and from the 

coming into operation of the Part, the interest payable under the 

mortgage should be reduced at a rate equivalent to four shillings 

and six pence for every pound of such interest. Subsequent Acts 
year by year enlarged the period of three years until it reached 

eight and then, in 1939 by Act No. 4646 s. 2, the limitation of time 

was removed altogether. But the words directing that for a period 
the mortgage should be construed and take effect as if it were a term 

thereof that the interest should be reduced might perhaps be patient 

of an interpretation excluding the capacity of the mortgagor during 

that period to assume by contract a greater liability. Further 

support for such an interpretation m a y be found in the language of 
another provision, which appears to be directed against the possi­
bility of s. 19 (1) by itself proving insufficient to carry the reduction 

of interest past the due date of the mortgage or into a period when 

the mortgage remains on foot only in consequence of the moratorium 
provisions of the statute (Div. 2). It is sub-s. (3) of s. 22 which must 

be read with sub-s. (5), where will be seen the reference to the 

moratorium provision which lends sub-s. (3) much of its significance. 
Sub-section (3) provides that every reduction made by the Division 

shall continue in force during the continuance of the mortgage in 

respect of which the reduction is made, an expression that by sub-s. (5) 
covers the period during which the mortgagee is precluded from 
exercising his remedies. The words " shall continue in force " 

Jit possibly be read as excluding the contractual incurring of a 
liability to a higher rate. Sub-section (5) seems to have caused at a 
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late siam- mi - - probably unfounded and fortu 

which were removed hv \ct \o. 1788, -. 1. 

Another consideration upon which the mortgagoi rehes consists 

in the righl given by s. L9 (3), whether in its original form • 

amended by Act No. H06, s. •'>. to a mortgagee to apply • 

to modify or exclude the reduction of interest. El : that 

this provision implies thai by no other means can the application of 

s. 19 (1) he excluded or modified. I do noi think that such an 

inference caii he drawn from the provision. It mi 

in exactly the same form and without anv inconsi if the 

Statute Were to proceed expressly to authorize the | 

oui of the Act. Tins I-. well illustrated hv .7(1,. (2) and 

Act No. I luii of which ii will be necessarv io gpeafc again. 

The considerations which I hav- tied up to thi point 

be said rather to tend againsl the conclusion thai a n or, by 

a conlra-cl made after Div. I came into operation, n... m m ,i 

Liability for interesl upon the mortgage debt al a greatei 
the reduced rate. |',ut for ihe reasons I have SUgge ted I do not 

think the tendency is really very strong. However thai mav be, 

the considerations in favour of the conclusion thai 

liahihtv to a higher rate of interesl rnighl voluntarily l„ 

hv a mortgagor alter ihe reduction became effective 

to outweigh those I have mentioned and lo !,.• guffii 

Ustify its acceptance. Thev arise from two | • the 

Principal Act of 1931 (No. 3961) and two m the i* ' ol 

1106) winch deal very specifically and m a considered 

the invalidity of attempts to exclude ihe op pn, 

visions reducing interest. In m y opinion thev disclose a poli 

invalidating all clauses or stipulations made before and in a 

pal ion of the enact menl or the coming into operation of the statutory 

provisions reducing interest on mort 

.cements IO renew mortgages hut. after the coming into i 

of those provisions, leaving unimpaired the freedom i 

the parties. 

1 shall now state their ell'eet more particularly: (it Section 17 

o\' Act No. 3961 deals with the application of Div. 1 to di!' 

classes of mortgages existing on what was called the appoi 

given to a hank to secure an overdraft, and nmii. s 

what was called the prescribed day given to a pastoral company 

for a like purpose. Sub-section (2) ofs. 17 then specifically pro 

that a mortgage existing on 1st Augusl 1931 shall I 

mortgage existing on the prescribed or appointed day. notwith­
standing that the overdraft has been called up or that it 
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secured by a new mortgage and notwithstanding any agreement to 

the contrary made before the appointed^ day or the prescribed day. as 

the case may be. It is of course of no significance that an express 

provision against contracting out should be made in relation to the 

particular matter. But what is significant is that the provision when 

made should be so specifically and pointedly limited to agreements 

made before the operation of the Division upon the kinds of mort­

gages in question should commence. 

(ii) Division 6 of Part III. is entitled " General " and affects the 

other Divisions of the Part. It begins with s. 36, which is as follows : 

" The provisions of this Part shall take effect notwithstanding any 

agreement to the contrary made prior to the passing of the Act." 

Here the time chosen is the passing of the Act, but the section dis­

closes the most definite intention to restrict the invalidation of 

agreements to prior inconsistent provisions. It is of course general 

and that explains why the passing of the Act and not the coming 
into operation of the particular provisions of the Act was selected. 

But I find it hard to believe that a draftsman who intended subse­

quent contracts to be treated as void would adopt this restriction 

and make no affirmative provision to give effect to his intention. 

(iii) Act No. 4106 contains two sections dealing with renewals of 
mortgages, a matter perhaps more or less overlooked in the Principal 

Act of the previous year. They are ss. 7 and 10. Section 7 is cast 

in somewhat the same general form as s. 19 of the earlier Act. It 

imports a term reducing interest and it authorizes exclusion or 
modification of the term by a court. It applies to mortgages existing 

on 1st October 1931 which between that time and the coming into 

operation of the Act No. 4106 have been renewed. Sub-section (1) 
provides that, from the coming into operation of the latter Act, the 

renewal shall be construed and take effect as if it were a term in the 
renewed mortgage that therefrom and thereafter the rate of interest, 

briefly stating it, should be reduced to the rate to which the Principal 

Act reduced the interest of the mortgage that has been renewed. 
Then sub-s. (7) contains the significant enactment that the pro­

visions of the section shall not affect any agreement to the contrary 
made after the coming into operation of the Act, scil. No. 4106. 

Here, in the later counterpart of s. 19, an express provision is found 

confirming the freedom of the parties to make a subsequent contract 

to the contrary of the section. H o w incongruous it would be to 

hold that this was the law as to renewals governed by Act No. 4106 

but the opposite principle applied under s. 19 of Act No. 3961. 

Moreover, it is to be noticed that in the interval of time between the 

renewal and the coming into operation of Act No. 4106 the interest 
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i not reduced, thai is to say, the adoption of a higher into 

in the renewal is treated as allowable under Act No. 3961. 

to con lirm this v lew of s. 7 of Act No. 111 ni. g. in m a I , - a comple­

mentary provision specifically invalidating as and from the coming 

into operatH,n of thai Act certain pi in m o , m a d e 

all,-, i-i October 1931 and before the coming into operation of that 

A m ami III agreements m a d e m tin- same period renewh 

that expired or would have expired before the comi ation 

ol' such Act. 

The i ipulaiions invalidated include th«,-.- negativing or excluding 

anv of the provisions of the Financial Emergency Aits in the . 

of i he passing or coming into operation of the Principal Let o 

amending Act. The fact that such stipulations, though m 

1st October 1931, are invalidated as and from the coming in 

lion of the latei Act shows that the earlier \i 1 all.e,.id them 

the fact that the mv alidaiion is restricted to rtgages and . 

menis m a d e before the coming into operation of the later Act is 

another strong C< mlii ana I ion of the view that tin 

tl,,- legislation wai to leave the parties to contra ley please 

once the statutory reduction has taken effi 

(iv) Section 9 of Act No. Ilmi is directed again 

attempting to throw some responsibility foi' inco upon the 

mortgagor or of taking income tax into account in 

rale of inicies,. Here again the invalidation ^ onlv from and 

the coming into operation of the \ot No. H 06, a further indicati 

t he V lew held l>V I he legislal lite of t he lllell'ectiv elle-s ,,f \, 

to avoid such provisions. Hut In s. '.! there is an expn 

menl that the section applies to agreements whether entered into 

before or after the coming into operation of the Act No. Ilmi. In 

this m a v be seen a notable oontiasi with the absence from all the 

legislation of anv provision affecting ihe validity of anv other kind 

of contract affecting interesl m a d e alter the coming into op, 

of the Acts. 

The aiL'umeiit from the foregoing provision is m u c h more than 

an application of the m a x i m expressio I ' 

is an inference of a v ery plain nature as to the policv of the Legislature 

with respect to the subject matter. 

" The onus is always on those w h o assert that the Court is n 

enforce a contract which is ex facie good, save on m o u n d s of law 

substantial enough to outweigh the paramount policy of the law 

that people should keep faith and fulfil their promises. Vat t 

servanda (per Lord Wright, Fender \. St. John MUdmay (1) ). 

ill (1838) A.C. l. at pp. :;7-.is. 
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In the present case the indications in the statute are far from 

discharging that onus. Indeed in m y opinion, balancing the evidence 

afforded by the legislation, there is a satisfactory preponderance in 
favour of the conclusion that the legislature did not intend to inter­

fere with the freedom of the parties to contract as they chose after 

the legislative provisions took effect. 

The agreement in the present case is in a curious form. The 

consideration stated for it is perhaps narrower than the consideration 

its clauses disclose. The most material covenant is that no reduction 

of the interest shall be made by the mortgagee of the interest payable 

by the mortgagor. But no attack has been made upon the agree­
ment, and none perhaps could be made upon it, except on the ground 

that contracting out of Part III., Div. 1, of Act No. 3961 is not 

possible. 

In m y opinion the appeal should be dismissed with costs. 

Appeal dismissed with costs. 

Solicitors for the appellant : Abbott, Beckett, Stillman & Gray. 

Solicitors for the respondent: Norris & Norris. 

E. F. H. 


