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Evidence—Judicial notice. 

In 1927 the plaintiff executed a power of attorney in favour of H., a stock­

broker, giving H. very wide powers in relation to his property. In 1929 the 

plaintiff left Australia and thereafter H. was allowed to assume complete 

control over the plaintiff's share investments; buying and selling shares, paying 

calls, taking up options and advancing money for such purposes, all without 

reference to the plaintiff. In 1943 in fraud of the plaintiff H. pledged certain 

share certificates the property of, and registered in the name of the plaintiff, 

with the defendant, another stockbroker, as part of the security for an advance 

made by the defendant to H. At this time the plaintiff was not in any way 

indebted to H. "The defendant made the advance to H. .as a principal and did 

not intend to enter into contractual relations with the plaintiff. It was not 

disputed that the defendant dealt with H. bona fide. The share certificates 

were endorsed with transfers in blank signed by H. as attorney for the plaintiff 

and bore a further endorsement to the effect that the power of attorney 

had been produced to the companies in which the shares were held. The 

defendant did not inspect the power of attorney and made no inquiry into 

H.'s authority to pledge the shares. In 1945 a sequestration order was made 

against H. In an action by the plaintiff claiming the return of the shares 

pledged by H. with the defendant; 

Held that the plaintiff was entitled to judgment on the grounds:— 

(1) that the share certificates were not negotiable instruments; 

(2) that the power of attorney conferred no actual authority on H. to borrow 

on his own account by pledging shares which were the property of the plaintiff ; 
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APPEALS from the Supreme Courl of South Australia. 

By writ of summons dated Isl October 1945 John Richard Tobin 
commenced an action in the Supreme Court of South Australia 

i \ I I.i n Edgar Broadbent, a stock and share broker of Adelaide, 
claiming the return of scrip c< rtificates for MX) ordinary shares in 
Colt on Palmer & Preston Ltd. or the value of them and for dama) 
I'm their detention and a declaration thai the said scrip certificates 
were the propeitv of the plaintiff tree from .mv charge or pledge 
in favour of the defendanl or alternatively for damages for then 

conversion. Bj wril of summons issued on the same daj Adelaide 

Teesdale Tobin, the wife of the said John Richard Tobin, claimed 
similarly againsl the Bame defendanl in respecl of 1,000 ordii 
slmres III Harris Scarfe Ltd. Both actions were heard together. 
The defendanl in each case set up a claim to retain the scrip certifi 
catcs as security for a loan of £1,600 which he had made to one 

Harry Warburton Hodgetts, also a stock and -hare broker of 
Adelaide, on the detiosit by Hodgetts of the said scrip certificates 
and oilier securities belonging to other persons. 

Tile actions were tried by LigertWOod J, who stated the facts 
follows (I) : 

"The plaintiff Joseph Richard Tobin was formerly a medical pra 
tioner at Qawler, lie invested his savings in shares in pubhc com­
panies, Included in his mvcsi incuts were 1,000 ordinary shares in 

- Searl'e Limited and 100 ordinary shares in Colton rainier St 

Preston I.muted. Both companies were listed on the Vdelaide Stock 

Exchange. The Harris Scarfe shares were acquired in parcels from 
30th August l'i-_'| t,, 28th April 1925 and were put into the name of 

Mrs. Tobin. Throughout the correspondence and the accounts they 
treated as belonging beneficially to Dr. Tobin. The Colton 

Palmer shares were acquired in one lol aboul 17th Mav 1927. They 

were in Dr. Tobin's name. The scrip certificates for the shares in the 

(III linei S.A.S.R., at pp. 193-196. 
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two companies as originally issued to Mrs. Tobin and Dr. Tobin are 

the subject matter of these proceedings. 

On 4th April 1927 Dr. and Mrs. Tobin each executed a wide power 

of attorney in favour of Hodgetts. The documents were in identical 

words. They remained in force until they were cancelled on 18th 

July 1945. 
The immediate occasion for giving the powers of attorney does not 

appear, but in December 1929, Dr. and Mrs. Tobin left South Aus­

tralia for England where they have resided ever since. From the 

time they left, Hodgetts assumed and exercised complete control 

of Dr. Tobin's share investments. H e bought and sold shares 

without reference to his principal. H e paid calls and took up 

options. H e speculated in gold shares. The correspondence shows 

that Dr. Tobin left everything to Hodgetts to deal in shares on his 

behalf as he thought fit. 

At the time of his departure for England Dr. Tobin had an over­

draft of £1,721 with the Union Bank. It was secured by the 

deposit of 1,500 shares in Carlton Breweries Limited and seventy-

one shares in News Limited. The overdraft interest rate was 7| 
per cent per annum. In August 1930 the bank asked that the 

overdraft be reduced. Without consulting Dr. Tobin, Hodgetts 
paid it off himself and proceeded to carry Dr. Tobin's account at 

6£ per cent interest. The amount he paid the bank was £1,630. 

In addition he gave Dr. Tobin the right to draw against him from 

his agents in London, of which Dr. Tobin availed himself from time 

to time. Hodgetts also bought new shares on Dr. Tobin's behalf 

often without consulting him. By April 1932 Dr. Tobin's indebted­

ness to Hodgetts had risen to £2,393 10s. against which Hodgetts 

held shares which were then valued at £6,238 15s. A n amount of 

£2,393 was a considerable sum to have advanced to one customer 

and the probabilities are that Hodgetts on his part had used some 
of Dr. Tobin's scrip along with the securities of other customers to 

raise money for his business either from his own bank or from brokers 

or other persons who had money to lend. The only evidence of 

such a practice is a letter of 27th June 1932 from Hodgetts to Dr. 

Tobin in which he writes :—' With reference to your inquiry re 

overdraft. The overdraft at time of writing with interest is £2,391 

19s. 8d. subject to interest debit on the 28th February next for 
six months ending that period. If you want £100 or thereabouts 

at any time please let m e know and 1 will see that you get it. You 

will quite understand that financing is more difficult than ever 
before and we have to have more securities to get any large amount. 

With securities as they are today, the position is that we are holding 
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approximately E4,500 againsl thi- amount, all of which i-

(Hi,meed through I he Bank.' 

It appears from I lie eon. ia1 Hod 

1,1.in|, transfers of tin- Harris Scarfi irly as 1934. 

I infer this from an accounl dated l Ith January' 1934, IM wl 

when Dr. Tobin's indebtedm 334 12s. 8d . the Harris 

Se.nTe jhare were listed under the word Hoi 

meant thai the,' were being held a- S6CU1 'he account. 

Tins meaning was indeed explained to Dr. Tobin t dated 

26th Match 1934 written by Hodgetts' clerk m tela non to 1 

account. Dr. Tobin had inquired why o Inch he 

knew he owned, were not included in the account under the word 

'Holding'. Hodgetts' clerk replied, ' Your statemenl vou 

holding onlv '•', I T. .1. Richards ' >rd). as thi is the on! 

thai is ' negotiable.' The Preference i ed so do 

not appear in your Statement as thev are onlj held for 

Hodgetts would no doubt have had a hen Over the u. 'iip 

and could have signed such scrip al anv time as ation.. \ a 8 

towards perfecting His security. 

The Colton Palmer shares appear under tbe word 'Holding 

for the firsl time in an account of I Ith October 1938. They were 

not included in the account of 31s< Augusl 1938 ami I infer thai the 

scrip was signed between those two dales. 

()n 26th Sept ember I'.»18, the blank transfer of the Colton Palmer 

shares, which was indorsed oi 1 he scrip certificate was produced to 

the companv together Willi Dr. Tobin's power of altmnev and a 

noie was made on the transfer. 'Power ol' Attornov exhibited.' 

Also the blank transfers ofthe Harris Scai'le shares, which were 

by separate instrument, were produced 10 Harris Scarfe Limited 

ther with Mrs. Tobin's power of attornev and were in.. 

'Power of Attornej noted.' The date when this was done could 

not be ascertained, but the parties agreed thai il was probably 

aboul _7th August 1937. The effecl ofthe notation by the com 

panics on the transfers was that the scrip accompanied by the 

transfers would be.treated as 'good debvery' in transactions on 

the Stock Exchange and between brokers. 

Hodgetts was very successful in his handling of Dr. Tobin's 

investments. The shares which he in his discretion had de. 

to retain, as well as those which in-his discretion he had purchased, 

all appreciated in value. His sales were generally made at the top 

ofthe market. A few .puck transactions m speculative gold shares 

yielded profits. Hv 4th November 1936 by means of sales and by 

the collection of some life assurance inonevs. Hodgetts had cleared 
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H. C. OF A. i^e indebtedness to himself and Dr. Tobin had a credit of £530 16s. 

^47' . 5d. But in October 1938 Tobin drew £2,000 which again put him 

T o^ N in Hodgetts' debt to the extent of £1,791 16s. lOd. 

v. From then on Hodgetts steadily sold Dr. Tobin's shares at good 
.BROADBENT. p rj c e s ^he overdraft was extinguished. Hodgetts continued to 

sell, but instead of remitting the purchase moneys to Dr. Tobin in 

London, he retained them in his own business and allowed Dr. 

Tobin interest thereon at five per cent per annum. Dr. Tobin's 

credit balance continually increased and by 31st August 1943 it 

amounted to £3,229 8s. lid. 

On 30th July 1943 Hodgetts went to the defendant Broadbent 
and borrowed from him £1,500, depositing as security for the loan, 

scrip certificates for the following shares :—1,000 Harris Scarfe 

(ords.) in the name of A. T. Tobin ; 400 Colton Palmer & Preston 

Ltd. (ords.) in the name of J. R. Tobin ; 500 Sands & McDougall 

Ltd. in the name of Mr. Guy Fisher ; 200 Guinea Airways (pref.) 

in the name of Mrs. J. M. Hughes ; 100 Lake View & Stars in the 

name of J. B. Haddy (a clerk employed in Hodgetts' office); 37 

Guinea Airways (ords.) in the name of J. R. Tinlin ; 100 Broken 

Hill Souths in the name of E. W . Hodgetts (a son of Hodgetts 
employed in his office) ; 100 Adelaide Steamships in the name of 

E. M. Richardson. 

All the scrip certificates were indorsed with or accompanied by 

blank transfers. The blank transfers of the plaintiffs' shares were 

signed by Hodgetts as attorney and bore upon them the notation 

that the powers of attorney had been produced to the companies 

concerned. 
The plaintiffs knew nothing of the loan or of the deposit. 

The defendant made the loan to Hodgetts as a principal and did 

not intend to enter into contractual relations with the plaintiffs. 

H e did not inspect the powers of attorney and made no inquiry 

into Hodgetts' authority to pledge the plaintiffs' scrip certificates. 

H e had no knowledge of the position between Hodgetts and the 

plaintiff nor of the events which I have related. 

On 31st May 1945 a sequestration order was made against Hod­
getts. At that date Hodgetts still owed the defendant £1,509 and 

the defendant had possession of the plaintiffs' scrip certificates. 

Hodgetts also owed the plaintiffs a large sum of money. His 

bankrupt estate showed a very large deficiency. 
The pledge of the plaintiffs' scrip certificates was clearly made by 

Hodgetts for the purposes of his own business and in fraud of the 
plaintiffs." 
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The powers of attorney, JO far ae material to this report, 
as follows : 

K N O W A L L M E N B Y T H E S E P R E S E N T S th.,. I Joaeph i 

Richard Tobin herebj appoint Henry Warburton Hodgetts my |; 
attorney for the purpose hereinafter mentioned that ig r<, 
To Ad in such inanner as mv attorney mav think fit in relation 
to my affairs generally and the conduct and management thereof 

anil particularly in relation to (I) my freehold .md leasehold lands 

tenements and hereditaments (_i my investments securities moi 
lunl. balances income and personal propeitv of everj description 
(:;) mv- contract,-, loans mortgages and I.II-MK — affairs of e 

description (4) any legal or arbh rat ion proceedings to which I am or 
be at any time hereafter become a party A N D I D I R E C T that 

mv attorney mav exercise the fullest powers in relation lo real and 

per, una I pro pe it v anil in v a iTui is and t lie conduct and management 

thereof including power m my name and on mv behalf to execute 
and do all deeds instruments cheques acts and things in relation 

thereto as effectually as I myself could execute sign ami do the 
same A N D withoul prejudice to the generahty of the foregoing 

powers (which I hereby declare are to be given the fullesl and widesl 
interpretation) ami for the purpose merely of affording protection 
to the persons or corporate body deahng with my attorney or of 
complying with the rules and requirements ofthe conn or other 

authority having jurisdiction in the premises I herebj expressly 
authorise my attorney in mv name ami on my behalf to do and 
execute all or anv of the acts ,\ee,\s and things specilied in ihe 

Schedule hereto A N D I ratify and ooiiiinn and promise al all times 

to allow ratify ami confirm all and whatsoever my attorney shall 
lawfully do or cause lo be done bv virtue of these presents including 
anything which shall be done between t he revocation of I lies." presents 

hv my death or in anv other manner and notice of such revocation 

reaching my attorney and I hereby declare thai as againsl me and 
persons claiming under me everything which my attorney shall do 
or cause to be done ill pursuance of these presents after such 

.ation as aforesaid shall be valid and effectually in favour of 
anv person claiming the bencht thereof vv ho before the dome thereof 

shall not have had express notice of such revocation. 

THE SCHEDULE ABOVE REFERRED TO 

I. To sell either bv public auction or private contract or exchange 
any part of mv freehold or leasehold lands or tenements personal 
property or chattels or other effects for such consideration and 
subjecl to such covenants as my attorney may think tit and to give 
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V. 

BROADBENT. 

H. C. OF A. receipt,s for all or any part of the purchase or other consideration 
1147 

' money. 
TOBIN &. ̂ o sell all or any stocks shares debentures inscribed stock bonds 

obligations and other securities or investments of a like nature and 
to give good receipts and discharges for all purchase money payable 
in respect of such sales and to execute all deeds and other instruments 

necessary or proper for transferring such stocks shares debentures 

inscribed stock bonds obligations and other securities or investments 

respectively to the purchaser or purchasers thereof and to exercise 

all rights and privileges and perform all duties which now or here­

after belong to m e and devolve upon m e as holder of such stock 

shares debentures inscribed stock bonds obligations and other 

securities or investments or as otherwise interested in any company 

or corporation. 

9. To deposit at m y bank or at such other bank or banks as my 

attorney shall select any moneys which m a y come to the hands of 
m y attorney and to withdraw any moneys now standing or hereafter 

to be standing on deposit in m y name at any bank whether solely 
or jointly with another or others and to invest the same in such 

stocks shares funds or securities as m y attorney m ay think proper. 

Ligertwood J. gave judgment for the defendant. The plaintiffs 

appealed to the High Court. 

Phillips K.C. (with him Pickering), for the appellants. No 

question of apparent authority arises. Broadbent had notice of 

the powers of attorney but did not inspect them. H e is therefore 

bound by the real authority of Hodgetts. The only possible defence 

is estoppel. Broadbent can establish this only if he were misled by 

the principals' representations, and the principals made no repre­

sentations. The judgment of the Supreme Court is apparently 

founded on a real authority arising from the powers of attorney 

plus the practice of sharebrokers. But the trial judge found that 

Hodgetts' actual authority to pledge arose only if the Tobins were 

indebted to him. As they were not so indebted, there was no real 

authority. Authority cannot be found in a course of dealing, nor 
has any general practice of sharebrokers been established. [He 

referred to Greenwood v. Martin's Bank Ltd. (1) ; Newbon v. City 
Mutual Life Assurance Society Ltd (2) ; Thompson v. Palmer (3).] 

Ward K.C. (with him Litchfield), for the respondent. The powers 

of attorney are in the widest possible language. There is power to 

(1) (1933) A.C. 51, at p. 57. (3) (1933) 49 C.L.R. 507. 
(2) (1935) 52 C.L.R. 723. 
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pledge, and the pledgi e if nol concerned with the application of the 

money handed over (Monta Shitta(l) | TheTobu 
Hodgetts completely whether thev were m credil or in debit with 

him, t hey lefl e\ eryl bing to him, and I hi 

thai I fodgetl i aul horil) had no limit* Tl if rtate of a I 
a I lower I i o coat mile long after Broadbenl had con 

I lie referred 10 Bank of Bengal v. Fagan (2) Hambro \ I 

(3).] 
If a principal authorizi hi agenl to borrow and the a 

horrows m fraud of the principal, the latter [s le 
lender do.. m,i know of the authority to borrow (Brockl by v. 

Temperance Building Society (4) ). Tha md the fo 
authorities show thai estoppel operates againsl the I Rim 
hiee v. Wehite (5); Fry v. Smellie (6); Futtet \ Glyn, \fills, 
Clinic ((• d,. (7); Mercantile Bank of India Ltd. v. Central !• 
of India Ltd. (8); Colo,mil Bank v. Cody (9). 

Phillips K.c.. in reply. The powers of attorney related on! 
the Tobins' affairs, and this was not a dealing o;, theii behalf. 

Broadbenl was a broker and would know that Hodgetts deal 

as a broker could be only to the cxleiil of his inti ie- m the sh. 

It was therefore Broadbent's duty to inquire whether the |. 

were indebted to Hodgetts ( Ittwood \. Munnings (10) i. Hod; 
was nol the ostensible owner ; it was clear that he wa only 

as agenl t hroughoul. 

t ../,-. adv. cnlt. 

The following written judgments were delivered : 
L A T H A M C.J, These are appeals from judgments of ihe Supreme 

Conn of South Australia (Ligertwood .1.) in two actions brought 

respectively by Dr. J. R. Tobin and his wife against \. E. Broadbenl 
claiming the return of certain share certificates or. alternate 

damages for their conversion. Judgmenl was given foi the defen­
danl in each case. Dr. Tobin in all the transactions in question 
acted on behalf of his vv il'e as well as of himself and the evident 

the same as to both plaintiffs in all relevant respects. 

(1) I 1890) IS v 11, 357. 
(2) (1849) 5 M...i P.O. 27 I is E.R. 

804). 
1904) 2 Ix.li. in. 

i' [1896) \.C. 17:!. 
1902) 2 ch. Iii:l. ;,t pp. 171-2. 

(6) (1912) :! K.B. 282, a1 pp. 287-8, 
294, 299. 

(7) (1914)2 K.B. 168, al pp. 174.177 
(8) (1938) A.C 287, at i.,'.. 301-3 13 

1890) 15 App. Cas. 267, at pp. 
278, 285, 286. 
L827) 7 B. ft. C. 278 1"- E.R. 
727 :. 
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Dr. and Mrs. Tobin went to England in 1929. In 1927 they had 

given powers of attorney in identical terms to one H. W . Hodgetts, 
a sharebroker, which conferred upon him powers of dealing with 

securities and investments. Hodgetts sold and bought shares for 

them, advanced money for this purpose, and allowed Dr. Tobin to 

draw moneys on his agents in London. During the greater part of 

the relevant period Dr. and Mrs. Tobin were overdrawn, but in 1943 

and thereafter had a credit of over £3,000 to their account with 

Hodgetts. In July 1943 Hodgetts, without the knowledge of Dr. or 

Mrs. Tobin, pledged certain shares belonging to them, together with 

other shares (as to the ownership of which there is no evidence), with 
the respondent Broadbent, another stockbroker. The shares were 

pledged as security for a loan of £1,500 made to Hodgetts. It is 

not disputed that the respondent dealt with Hodgetts bona fide. 

Hodgetts did not profess to act as agent for Dr. or Mrs. Tobin in 

this transaction. Hodgetts applied the £1,500 to his own purposes. 

There is no evidence as to whether he used the money in his business 

or spent it otherwise. In 1945 Hodgetts became bankrupt and 

there was a large deficiency in his accounts. Dr. and Mrs. Tobin 

became aware of the transaction with Broadbent only after the 

bankruptcy. They claimed the shares from Broadbent and upon 

his refusal to deliver up the scrip, instituted these actions. 

The learned judge found for the defendant, basing his judgment 

upon the terms of the power of attorney, construed in the light of a 
custom or practice which, he held, existed among brokers. Accor­

ding to this practice, a broker who had possession of securities 

belonging to a customer had authority to pledge them for the pur­

poses of the broker's own business. 

The general law with respect to personal property is that upon 

a transfer or pledge no one can give a better title than he himself 

has (Picker v. London & County Banking Co. Ltd. (1) ; Cundy v. 

Lindsay (2) ; Mercantile Bank of India Ltd. v. Central Bank of 

India Ltd. (3) ). There are exceptions to this rule in the case of 

negotiable instruments (including securities which by established 

mercantile usage are transferable by delivery like money (Goodwin 

v. Robarts (4) ), sales in market overt, under the Factors Act and 
under the Sale of Goods Act : see Williams on Personal Property. 

18th ed. (1926), pp. 666 et seq. The pre'sent case does not fall 
within any of these exceptions. 

Hodgetts did not profess to act on the plaintiffs' behalf in pledging 
the shares. It is not suggested that any relation of borrower and 

(1) (1887) 18 Q.B.D. 515. (3) (1938) A.C. 287, at p. 297. 
(2) (1878) 3 App. Cas. 459. (4) (1876) 1 App. Cas. 476. 
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lender v..i established or was intended to be established bel 
the plaintiffs and the respondenl Broadbent. The question to 
determined is whether Hodgetts had actual authority to pledge the 

i in question or if he did nol ich authority, whether the 

plaintiffs are estopped from denyi ig thai he had thai authority: 
tee Halsbury's Laws of England, 2nd ed., vol. 25, p. 17. par. 13 
|n my opinion no case can be made for the respondenl upon the 

of estoppel. T h e plallitllT never had a n v |, lation- w II li Ilload 

and made no represental ion of a I to him : then fore 

Broadbenl did nol ael on any such representation, no 

of so acting did he suffer any del rimejjt. 
Bui there may be an estoppel ai i ling fro lied 

assisted represental ion. It is accordingly argued thai tiffs 

put HodgettB in the position of being able to represenl to Broad­

benl thai he (Hodgetts) had authority to pledgi 
admissions were made for the purpose of tie 

agreed between the parties thai Broadbenl when he lenl the money 

upon the security ofthe Kan assumedthal thebrokei (Hodgi 
required the money foi the purpose of financing thi foi the 
time being of the said shares." Tins admission n nol an unequi­

vocal statement that Broadbenl assumed thai Hodgetts had 
authority to use the scrip for this purpose. But, w the 

assumption was. il was not induced bv anv .id of the plain 

unless, m d I. ii could be said that the fad lhat ihev had allowed 

lloi|..i its to have possession of the scrip was an act which entitled 

third parties to assume thai Hodgetts had authoritv lion the 

owners to pledge the scrip, whoever the owners migh! be. The 

fail lhat a servant or other person is entrusted with the possession 

ood . docs nol involve a representation (o any person t'a n 

entitled to pledge or sell them (Hoare v. I'm loe (1) is an old authority 
to that effecl and Mercantile Bank of India Lid. v. Central Ban 

India /.'./. (i'l a modern authority; and sec Halsbury's Laws 
1 im/, 2nd ed.. vol. 25, p. 1 1). 

Ibil the defendant relied upon the further fad that the scrip 

which Hodgetts deposited as scelintv foi' the loan of 'J."do hole 

signed endorsed transfers which were in blank, i.e.. with ii" n a m e of 

a transferee. The scrip was for shares in ten companies and vv., 

the names ,^\' various persons. The scrip which was in ihe n a m e of 

Dr, Tobin represented 100 ordinary shares in Colton Palmer & 
Preston Ltd. and that which was in the name of Mrs. Tobin 

d 1,01X1 ordinary shares in Harris Scarfe Ltd. Tie 
fers were signed bv Hodgetts as attorney for Dr. Tobin in one 

1788) 2 T.R. 376 [100 E.R 1938) K.C 287, at p. 303. 
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BROADBENT. 

Xattiam C.J. 

case, and for Mrs. Tobin in the other case. It was agreed in the 

admissions of facts made by the parties for the purpose of the 

actions that where a transfer of shares is signed by the registered 

owner as his transferor and correctly witnessed, or by a person 

authorized by him in that behalf, and the body of the transfer is 

completed with the relevant details pertaining to the transfer and 

the transfer is attached to the relevant share certificates, delivery 

thereof is accepted as good delivery on the Stock Exchange of 

Adelaide. It was also admitted that it was a regular stock exchange 
practice to accept as good delivery, without requiring producl ion 

of the power of attorney, a transfer of shares signed by an attorney 

for the registered owner, duly witnessed and attached to the relevant 

share certificate, if the transfer was endorsed with a notation that 

the power of attorney had been exhibited at the office ofthe conipanv 

at which the shares were owned, if the notation was made by an 

officer of the company with an official certification to that effect 

by the company. In the case of the shares belonging to Dr. Tobin 

and his wife which Hodgetts deposited, Hodgetts had signed the 

transfers as attorney for the shareholders and the words " power of 

attorney noted," certified by the company, had been written upon 

the transfers. 
It is contended for the defendant that the possession by Hodgetts 

of scrip certificates with transfers so executed and certified amounted 

to a representation by the owners of the shares that Hodgetts was 

entitled to deal with the shares by pledging them, with the result 

that a third party who dealt in good faith and for value with Hod­

getts acquired rights against the owners. The scrip certificates 

with such transfers might have passed through several hands, with 

several changes of ownership, before they were deposited with the 

defendant. Neither the shareholder whose name appeared on the 
face of the certificate nor, in the case of subsequent transfers, any 

subsequent owner, can, in m y opinion, be regarded as making any 

representation to persons with w h o m someone in possession of the 
scrip elects to deal. Such persons, in all but the exceptional cases 

already mentioned, take the risk of the person in possession of 

personal property having authority to enter into the dealing, a 

contrary view would place all owners of personal property at the 
mercy of their servants or bailees. There is no reason for declining 

to apply the general rule to shares and share certificates. Share 
certificates do not become negotiable instruments when they are 

endorsed with transfers executed in blank. 
In m y opinion, therefore, the possession of the share certificates 

gave no apparent authority to Hodgetts. The circumstance that 
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Hodgetts had signed the plaintiffs' name, by virtue ofs j 

attorney showed onlv thai Hodgetts represented himself as ha 
authority to sign for them. Tin- circumstance, as alreadv dated. 

quite consistenl with the shan og been Bold to a person, 
or m succession to several person.-., w h o did not choose to become 

hareholders. Accordingly, in m y opinion, no question 
arises of apparent authority as dist m d from real a ut hunt v. tf this 

. the rule thai a person cannot limit an apparent or public 

authority by private instructions [Hambro v. Burnand (1)) ia nol 
relevanl in this case. The only question which has to be determined 
is a ipiestion as to the authority which the plaintiffs actually s 
to I bid ectts. and not any question as to the extent of any " apparent 
authority " arising by estoppel. 

If then the plaintiffs are not estopped by reason of anv of 

the matters mentioned from denying Hodgetts' authority to 
pledge their shares, the ipiestion is what authority did the 

plaintiffs actually give to Hodgetts to deal with the A>,c 
The power of attorney contains certain express authority which 
the learned judge const rued In the lighl of the facts that Hodg 
was a broker, and thai there was a practice which his Honour 

held to exisl as between broker and broker and between broken 

and customers according to which a broker had authority to 
pledge any securities of his customer which were in his possession 
not onlv for a loan made to the customer but also I'm a loan made 

to the broker personallv. Il was further argued lhat the cOUTSe of 
dealing between the pla i iii ills a ml Hodgetts showed that the plaintiffs 
knew that Hodgetts was financing them on their shares, and that 

their failure to challenge this procedure involved an agreemenl to 
its continuance. 

By the power of attorney the plaintiffs appointed Hodgetts as 
their attorney : " for the purpose hereinafter mentioned that is 
to sav To \d ni such manner as m y attorney mav think tit in 

relation to my affairs generally and the conduct and management 
I hereof and particularly in relation to (U m v freehold and leasehold 
lands tenements and hereditaments (2) m y investments securities 
inonevs bank balances income and personal property of every 
description (3) m y contracts loans mortgages and business affairs 

ot every description (4) any legal or arbitration proceedings to which 
I am or mav be at any time hereafter become a party A N D I D I R E C T 
that my attorney may exercise the fullest powers in relation to 
real and personal property and m y affairs and the conduct and 
management thereof including power in m y name ami on m v behalf 

(1) (l!»04l 2 K.B. in. 

vei . i \\\ . 25 
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to execute sign and do all deeds instruments cheques acts and things 

in relation thereto as effectually as I myself could execute sign and 

do the same A N D without prejudice to the generality of the fore­

going powers (which I hereby declare are to be given the fullest and 

widest interpretation) and for the purpose merely of affording 

Latham C.J. protection to the persons or corporate body dealing with m y attorney 

or of complying with the rules and requirements of the court or other 

authority having jurisdiction in the premises I hereby expressly 

authorise m y attorney in m y name and on m y behalf to do and 

execute all or any of the acts deeds and things specified in the 

Schedule hereto." 

The schedule included, inter alia, powers :—" 4. To sell either by 

public auction or private contract or exchange any part of my 

. . . personal property or chattels or other effects for such con­

sideration and subject to such covenants as m y attorney may think 

fit . . . " " 8. To sell all or any stocks shares debentures 

inscribed stock bonds obligations and other securities or investments 

of a like nature. . . . " " 9 . To deposit at m y bank . . . 

any moneys which m a y come to the hands of m y attorney and to 

withdraw any moneys now standing or hereafter to be standing on 
deposit in m y name at any bank whether solely or jointly with 

another or others and to invest the same in such stocks shares funds 

or securities as m y attorney m a y think proper." 

It will be seen that under these powers Hodgetts could sell the 
plaintiffs' shares and could buy other shares at his discretion with 

any money of the plaintiffs which came to his hands. The power 

of attorney contains no express power to pledge any ofthe plaintiffs' 

property, but it does provide that the attorney may exercise the 

fullest powers in relation to the plaintiffs' real and personal property 
and their affairs. His Honour called particular attention to the 

words in the power of attorney, " without prejudice to the generality 

of the foregoing powers (which I hereby declare are to be given the 
fullest and widest interpretation)." His Honour held that under. 

the wide general words used in the power of attorney Hodgetts had 

express authority to pledge the plaintiffs' scrip certificates if he 

thought fit. These provisions in the power of attorney excluded, 

in his Honour's opinion, the application of such decisions as Bryant, 

Powis & Bryant Ltd. v. La Bangue du Peuple (1) and Jacobs v. 
Morris (2) where it was held that general words in a power of attorney 

did not give authority to pledge. 

It is a long established rule that general words in a power of 

attorney are to be strictly construed : Attwood v. Munnings (3) ; 

(1) (1893) A.C. 170. (3) (1827) 7 B. & C. 278 [108 E.R-
(2) (1902) 1 Ch. 816. 727]. 
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Bryant v. La Banque du /'tuple (1), There is no doubt that undei 

the power of attorney Hodgetts had authority to -'II any shares 

belonging to Dr. or Mrs. Tobin (cl. 8). But a pledge 

tiallv differenl from a sale. The distinction has been emphasized 

ln many cases, but perhaps nowhere more strongly than in City 

Bank v. Barrow (2) where Lord Selborne said : " It is main' 

thai when a man is dealing with other people's goods, the difference 

between all alllhontv lo Bell, and an allthontv to mortgage OT 

pledge, is one which mav go to the root of all the motive- and 

purposes of the transaction. 'I'he object of a person who has goods 

!,. ell is to turn them into money, but when those goods ate 

deposited bv wav of sccuritv for money borrowed it n a transaction 

of ii totally different character. If the owner of the goods doe* 

not gel the money, his object and purpose are simply defeated ; 

and if'in the other hand, he does eel the money, a dllleielit object 

and different purpose are substituted I'm the first, namely thai of 

borrowing money and contracting the relation of debtor with a 

creditor, while retaining a redeemable title to the goods, instead 

of exchanging ihe title to the goods for a title, unaccompanied by 

an\ indebtedness, lo then full equivalent m money." 

The power of allornev 111 thi- case contains all e\pic— power to 

sell, and no express power to pledge. The power of pledging I-

such a different power from thai of selling that, in my opinion, m 

view of the strict rules applied lo the construction of powers of 

attorney, it should not be held that the general word- in the power 

of a I tome v conferred a power to pledge for Hodgetts "\v n purposes, 

I agree that the emphatic phrase "fullest ami widesl interpreta­

tion," expressly applied as it is to the " generabty " of the antece­

dent provisions, is :m important feature which distinguishes this 

power of attorney from others which have been the subject of judicial 

interpretation. Some effecl could be given to these provisions by 

interpreting the general power to deal with the plaintiffs' property 

and affairs as including even a power to pledge then propeitv in 

dealing with their affairs, So construed the power of attorney 

would entitle Hodgetts to pledge the plaintiffs' shares for moneys 

owed by them and for the purpose o\' obtaining money for invest­

menl on their behalf. Bui m mv opinion it is nm a reasonable 

interpretation of the power t^( attorney to regard it as intended to 

authorize Hodgetts to raise money for his own purposes on the 

security of the plaintiffs' shares. 1 am therefore of opinion that 

the source of ihe authority of Hodgetts to pledge the plaintiffs' 

iii (1893) A.0, Id. 1880) 5 \ .1 . 664, al p. 670. 
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l^fj attorney. 
His Honour held that there was such a source of authority in a 

practice among stockbrokers, which bound stockbrokers and 
BROADBENT. p e 0pi e wri0 dealt with them, according to which a stockbroker 
Latham C.J. could pledge for the purposes of his own business any securities with 

the possession of which a customer had entrusted him. There was 
no evidence that such a practice existed, but his Honour held that 
the existence of such a practice had been recognized in London Joint 
Stock Bank v. Simmons (1) and Fuller v. Glyn, Mills, Currie & 
Co. (2). His Honour referred (3) to the statement of Lord Halsbury 
concerning " the course of business which brokers habitually pursue 
towards their own clients, and for their own clients, when dealing 
with bankers with w h o m they deposit securities." Lord Halsbury 
added : " the deposit of securities as ' cover' in a broker's business 
is as well-known a course of dealing as anything can possibly be " (4). 
I do not read these passages or the other passage quoted from Lord 
Macnaghten (which really only deals with the practice of lodging a 
number of securities together in respect of a single loan) as stating 
that stockbrokers, by reason of the mere fact that they are entrusted 
with the possession or the custody of securities, have authority to 
pledge them for their o w n benefit. Where a broker has authority 
to pledge (as is often the case) he exercises that authority when he 
deposits securities as cover, and Lord Halsbury says no more than 
that it is a c o m m o n practice for him so to do. But Lord Halsbury 
does not say that the mere fact that a stockbroker is in possession 
of scrip certificates enables him to deal in any way that he thinks 
proper with those scrip certificates in order to raise money for his 
o w n purposes so as to bind by such dealing the person who has 
deposited the certificates with him. 

In Fuller v. Glyn, Mills, Currie & Co. (5) however, Pickford J. 
did hold that if a person placed in the hands of a stockbroker 
share certificates endorsed with a signed transfer form he was 
estopped from setting up his title as against persons with whom 
the sharebroker had pledged the certificates if the pledgee took 
them bona fide. This is, I think, the only actual decision that there 
is an estoppel in such a case. In Colonial Bank v. Cady (6) there is 
a statement to the effect that if a shareholder had executed a 
transfer of the shares and left them in the hands of his brokers he 
would have been estopped from asserting his title as against a person 

(1) (1892) A.C. 201. (4) (1892) A.C, at p. 211. 
(2) (1914) 2 K.B. 168. (5) (1914) 2 K.B. 168. 
(3) (1946) S.A.S.R., at p. 199. (6) (1890) 15 App. Cas. 267. 
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to w h o m thev had disposed of them and w h o received them in good 

faith and for value. Tin- Jtatemenl was nol necessary for the 

on of the ca e and vae very plainly obitei dictum. In Met 

enniile Bank of India Ltd. v. Central Bank oj India Ltd. (1) there ia 

ii reference to Fuller V. Clgn. Mills, CUTTU & C.O. (2) and fco 

menl by Lord Watson in London Joint Stock Bank \. Simmont 
that " brokers, in the ordinary course of business, are employed to 

Se||, |o buy. and lo rai-e mone. upon a Vi li .. - to keep in Custody 

the securities of their customers," and that accordingly other 

mis were entitled to a-'sume. Ill the ab-elice of alivthin. 

indicate the contrary, thai a broker had "full authority to deal 

with them." I should have thought thai it was plain enough that 

the onlv justifiable assumption would be thai the broker had 

authority either to sell or to buy or to raise money or to keep in 
safe custody. I cannol sec how it can be said thai because a broker 
may have been emplov ed to do any one or more of four things that 

therefore other persons are " entitled to assume ' thai the broker 

has full authority to deal with the shares as he cl sea There 

can be no inference us lo I he act mil ex ten I of I he broker's authority 

iii a particular case. He m a y have no authority whatever, H e 

mav have acquired the certificates dishonestly, but upon .mv view 

there can be no reason for assuming thai because he m a y have any 

one of several kinds of authority therefore he m fact ha- One of 

those particular kinds of aulhorily. 

It may be observed that the reference lo Fulltr X. Cli/n. Mills, 

('lime d' Co. ('_>) ami lo the Loudon don,I Stock Haul: \. Simmons ( 1 i 

made in the Mercantile Bank of India Case (5) contains the signifi-
ciinl stalcinenl : " It is not necessary to discuss such cases further. 

or express any opinion about them " (6). In m y opinion the decision 
in Fuller x. Clgn. Mills. Currie <(• Co. (2) is not satisfactorily sup­

ported by authority, The adoption of the principle there stated 

would place share certificates with endorsed transfers in the van,,. 

position as negotiable instruments if. but only if. the person in 

possession Wiis a stockbroker, with the result thai anv person 

dealing in good faith and for value with the broker would acquire 

a title as against the true owner. N o such rule has been hud d o w n 

unequivocally and unambiguously except in the single case men­

tioned, and in m y opinion to adopt such a rule would be to introduce a 

principle at v ariance w u h the basic rules of Enghsh law w ith respect 

t" the transfer of title to personal properly. In m v opinion the fact 

ID (1938) v.i . 287, at pp. 302-303. 1892) A.< . -Ml. 
(2) (1914) J K.B. 168. mas. v.r. 287. 
(») (isi'L'l A.c. 201, at p. 213. (6) (1938) \.c. al p. 303. 
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H. C. OF A. that Hodgetts was in possession of a number of share certificates 
1947- in the names of various persons which had transfers in blank 

J T ^ endorsed on them did not amount to a representation by any person 

v. that Hodgetts had authority to pledge the shares to which the 
BEOADMSTT. certificates related or, indeed, that he had any authority to deal 

Latham c.j. with the shares in any way. 

But, finally, it is contended for the respondent that the course 

of dealing between the plaintiffs and Hodgetts was such that in 

fact the plaintiffs gave authority to Hodgetts to use their shares 

for the purpose of financing Hodgetts' own business. The only 

evidence which is relied upon to support this conclusion is a state­

ment in a letter dated 27th January 1932 written to Dr. Tobin at 
a time when the plaintiffs' overdraft with Hodgetts was £2,391. 

In this letter the following statements appear :—" You will quite 

understand that financing is more difficult than ever before and we 

have to have more securities to get any large amount. With the 
securities as they are today the position is that we are holding 

approximately £4,500 against this amount, all of which is not 

financed through the Bank." There followed a statement of the 

securities which Hodgetts was holding : " It is quite convenient for 

us to go on financing for you. . . . With an improvement in 

values financing will be better but with values as above it is difficult 

to arrange finance on some of the shares and we have to put out 

more to get large amounts, but it is better than selling at the low 

prices and I believe that you will greatly benefit in the long run." 
This letter only intimates to Dr. Tobin that in order to finance 

him Hodgetts is holding some of his shares as securities, and that 

he has pledged some in some other quarter, not all with the bank. 

But there is no indication that I can discover that Hodgetts in this 

letter or by any other means informed Dr. Tobin that he was (il 
indeed it were then the case) using the plaintiffs' shares for the 

purposes of his own business as distinct from the purpose of financing 

the plaintiffs. 

I a m therefore of opinion that neither the power of attorney, 

nor any practice of brokers, nor the course of dealing between he 

plaintiffs and Hodgetts conferred any authority upon Hodgetts to 

pledge the plaintiffs' shares, and that there was no estoppel which 
prevented them from relying upon the actual limits of the authority 

given. 

Accordingly, in m y opinion, the appeal should be allowed and 

there should be judgment for the plaintiffs for a return of the scrip. 
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,;, i ,|. These two actio) tried together in the Supi 
(ourt of South Australia and judgments trere entered for the 

defendant and from these judgments appeals have been brought 

to tin-. Court. 
The appellants are husband and wife 'fhe husband was the 

tered holder of 100 -hare in Colton Palmer and Preston Ltd. 

and his wife the regi tered holder of 1,000 ordii ires in Harris 
Scarl'c Ltd. though they belonged beneficially to her husband. In 
l!>_'7 thev gave power- of attorney to Hodgetts, a stock-broker, 
and a member of the Adelaide Stock Exchange, to ael in 
manner as then attorney should think lit in relation to their ar 

generally and the conducl and management thereof. Ami in 1929 
thev left Austraba for England where they have resided evei since. 

Their attorney exercised complete control over then investments, 

bought and sold shares, tool up option- speculated in gold -! 

ami so forth, But he gol inio linancial difficulties .md proceeded 
lo use his clients' securities fraudulently and for his own purposes. 

About July 1943 be obtained a loan of El,600 from the respondent 
who was also a slock and share broker and a member ofthe Adelaide 

Stock Exchange. Hodgetts used the moneys for the purposes of 
liis own business and not for any purpose of hi- principal- He 
deposited, ell bloc, with the respondent, as seeiiiitv for the loan. 

various .securities, some negotiable and some not negotiable, and 
s apparently belonging to himself and others to various cbents 

including the shares of the appellants. The certificates for the 
shares of the appellants bad transfers m blank endorsed on the 
hack thereof and signed respectively, ".I. I!. Tobin bv bis attorney 
II. \Y. Hodgetts Transferor" and " A . T. Tobin lo her attornej 
II. \\ . Hodgetts Transferor." O n the transfer bv the appellant, 

J, If. Tolun. the following endorsement also appeared : " Power of 
Attorney exhibited 26 9 38 Colton Palmer and Preston Ltd. per 

P, S. 11 nine " and on the transfer by the appellant, A. T. Tobin, the 
following endorsement also appeared : " Power of Attorney noted 
Harris Scarfe I.united I.. Harris, Secretary." This deposit by 
Hodgetts of the appellants' shares with the respondent was in fraud 
of Ins principals, (he appellants, but the respondent did not know-
that the loan was not for or on account of the ovv ners of tlm shares 
and other securities deposited. H e did not inspect cither power of 

attorney given bv the appellants or make any inquiry as to Hod­
getts' authority to pledge their shares. He assumed that Hodgetts 

required the money for the purpose of financing the owners for the 
time being ofthe shares. And it was the practice amongst members 
of the Stock Exchange at Adelaide to accept as good delivery 
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H. C. or A. (without requiring production of a power of attorney) a transfer 

J^47' of shares signed by an attorney for the registered owner, duly 

TOBIN witnessed and attached to the relevant share certificate, provided 
that such transfer was endorsed with a notation that the power of 

attorney had been exhibited at the office of the company in which 
starkc j. the shares were owned and that such notation was by an officer of 

that company with the company's official certification to that effect. 

It was a condition of listing shares on the Stock Exchange of 

Adelaide that a company should endorse transfers on production 
of the necessary documents : " Power of Attorney Exhibited." 

According to this requirement, the companies made the endorse­

ments on the transfers relating to the powers of attorney already 

mentioned. 

The appellants' share certificates with the transfers in blank 

endorsed on the back were not negotiable securities. 
It was not denied that if the appellants had themselves executed 

the transfers in blank and left them in the hands of their broker, 

Hodgetts, then they would have been estopped from denying the 

title of any one who took them from the broker in good faith and 

for value : see Colonial Bank v. Cady and Williams (1) ; Fuller v. 

Glyn, Mills, Currie & Co. (2) ; London Joint Stock Bank v. Sim­
mons (3) ; and cf. Abigail v. Lapin (4). But it was contended 

that the signature by the broker as attorney for the appellants 
operated as a notice that the agent had a limited authority to sign 

and that the appellants were only bound by such signature if the 
attorney, in so signing, was acting within the actual limits of his 

authority (cf. Attwood v. Munnings (5) ; Reckitt v. Barnett, Pembroke 

& Slater Ltd. (6) ; Midland Bank v. Reckitt (7) ). These cases are 
illustrations, no doubt, of the provision enacted in s. 25 of the Bills 

of Exchange Act 1882 (45 & 46 Vict. c. 61) relating to signatures 

by procuration of cheques and bills. But the provision of the Act 
is declaratory ofthe common law and is, in m y opinion, as applicable 

to other documents as to cheques and bills. " The general rule of 

the law," said Lord Herschell in London Joint Stock Bank v. (Sim­

mons (8) " is, that where a person has obtained the property of 

another from one who is dealing with it without the authority of 

the true owner, no title is acquired as against that owner, even 

though full value be given, and the property be taken in the belief 

that an unquestionable title thereto is being obtained, unless the 

(1) (1890) 15 App. Cas. 267, at pp. (5) (1827) 7 B. & C. 278 [108 E. R. 
280, 286. 727] 

(2) (1914) 2 K.B. 168. (6) (1929) A.C. 176. 
(3) (1892) A.C. 201. (7) (1933) A.C. 1. 
(4) (1934) 51 C.L.R. 58; (1934) A.C. 491. (8) (1892) A.C. 201, at p. 215. 
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on taking it can -how that the true ownei bas so acted as to mis­

lead hlln llilo I he belief t hat the pi r-on dea I i 11" W it h t he property had 

authority to do so. If this can he shown, a good titl aired 

bv personal estoppel againsl the true owner." 

The actual authority conferred upon Qodgette is contained in 

t|,e powers of attorney already mentioned, and m mosi con 

lien-i.e terms. They authorize the attorney to act in such manner 

thinl hi in relation to their affairs generally and the conduct 

ami management thereof and in particular in relation to their 

investments, securities, moneys, bank balances, income and personal 

property of every description. And they authorize the attorne '" 

i e ike fullest powers iii relation to their real and pen 

propeitv and their affairs and the conduei and management thereof 

including power to execute, Bigh, and do all deed-, instruments, 

cheques, acts and things in relation thereto as effectually a- they 

could execute, sign and do ihe same and withoul prejudice to the 

.alli v of the foregoing power-, which arc to be given i lie fullest 

and widesl interpretation ami for t he purpose of affording protection 

1.1 persons or bodies corporate dealing with their attorney they 

expressly authorize their attorney in then- name on then behalf to 

do and execute all or anv of the acts, deeds and tlumjs specified in 

the schedule which includes the power to sell either by pubbc auction 
or private contract or exchange any pari of then freehold or le 

hold hinds or tenements personal property or chattels or other 

effects for such consideration .-md subjecl to such covenants as 

(heir attorney should think lit and to give receipts for all or anv 

part of the purchase money or other consideration money and to 

sell all or anv stock, shares, debentures, inscribed -lock, bonds. 

obligations and other securities of a hke nature ami 10 give g I 

receipts and discharges lor all purchase money payable m respect 

of such sales and lo execute all deeds ami other instruments neces­

sary and proper for transferring such stocks iiml othei securities 

respect iv ely to the purchaser ami to exercise all rights and privileges 

and perform all duties winch now or thereafter belonged to them as 

the holders of such stock and other securities and to deposit at 

their bank Or such other bank as their attorney selected any money-, 

which came to the hands of their attorney and to withdraw any 

moneys standing to their credit al anv bank whether solely oi 

jointly with another or others and to invest the same in such stock, 

shares and other securities as their attorney should think proper. 

Comprehensive as are these terms the only actual authority given 

to Hodgetts is to act for and on behalf of his principals ; nowhere 

is any authority given to him to use the appellants' shares and 
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investments for his own private purposes. And the ratification 

clause in the powers of attorney to confirm all and whatsoever their 

attorney shall lawfully do or cause to be done adds nothint; to 

Hodgetts' authority (cf. Midland Bank v. Reckitt (1) ). 

In m y opinion the powers of attorney are so comprehensive in 

their terms that they authorize a pledge of the appellants' shares 

and securities by the attorney in the conduct and management of 
their affairs for and on their behalf. But they do not authorize 

the attorney to pledge their shares and securities for the purposes 
of his own business affairs. 

N o w the respondent had notice on the face of the transfers in 

blank of the actual authority of the attorney. But he never asked 

for nor saw the terms of the powers of attorney, and he made a loan 

to the attorney personally and as a principal for the purposes of his 

business. H e assumed that the attorney required the money for 

the purpose of financing the owners for the time being of the shares. 

There is nothing in the powers of attorney to warrant that assump­

tion. It was said however, that the appellants had given authority 

to their broker to pledge their shares in the conduct and manage­

ment of their affairs and that acting ostensibly within the limits 
of that authority he had done so, though he had abused the actual 

authority given to him for his own private purposes (Brocklesby v. 

Temperance Building Society (2) ; France v. Clark (3) ; Riminer v. 

Webster (4) ; Fry v. Smellie (5) ). But the respondent had notice 

of the actual authority of the broker. The case is one of actual 

and not ostensible authority (cf. Midland Bank v. Reckitt (6) ). 

And yet with knowledge of that authority he advanced money to 
the broker personally for the purposes of his business on the security 

of shares in the name of the appellants. Consequently it is not 

shown that the appellants so acted as to mislead the respondent 

into the belief that the attorney had authority to pledge the appel­
lants' shares and securities with him for a personal loan to the 

attorney. 

The respondent relies further upon the statement on the face of 

the transfers of the shares that the respective powers of attorney 

had been exhibited or noted by the companies issuing the shares. 

At best the notification amounts to a statement that the transferor 

has produced to the company and that the company had sighted 

what prima facie was a power of attorney authorizing the attorney 
to transfer the shares of the transferors. But the notification is 

(1) (1933) A.C. 1, at p. 18. (4) (1902) 2 Ch. 163. 
(2) (1895) A.C. 173. (5) (1912) 3 K.B. 282. 
(3) (1884) 26 Ch. D. 257. (6) (1933) A.C. 1, at p. 17. 
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ty of the attorney- a ut ho| it V eit lmr oil t ! if the 

company 01 of the party producing the transfer to the respondent: 
cf. Balku Consolidated Co. Ltd v. Tomkinson (1); Longman v. 

Bath Lint,n Tramways, Ltd. (2); Buckley on Th Companies 
\,r I Ith ed. (1930J, p. 151. And the respondent had notice ofthe 

actual authority of the attorney. Again the appellant- did not bin-

to mislead 1 Im respondent, 

Finally tlm respondent rebed upon tlm practice of the Stock 

Exchange. It must be observed thiit the practice is not stated as 

a custom and it would be difficult, I think, to Support the practice 

reasonable custom. Tin- case of tlm London .hunt Stock Bank 

v. Simmons (3) was referred to but that was the case of s negotiable 

security. " It 1 Burely of the very essence of a negotiable instru­

ment thai vou mav licit the pei-on in possession of it a- having 

authority to deal with it, be he agent or otherw ise, unless vou know 

io the contrary, and arc not compelled, in order to secure a 

title to yourself, to inquire into the nature of hi-- title, or the extent 

of his authority (per Lord lit est lull, London doinl 8tOck Hank X. 

Sintnitiits ( I) ). 

Here 1 he shares were not negotiable securities and 1 Im re-pom lent 

bad notice of the actual authority of the attorney and assumed 

will t any inquiry that be was acting withm bis authority although 

he W H S pledging the appellants' share- for an advance to him per 

sonallv. The respondent look the risk and must bear the loss. 

The .appeal should be allowed ami the appellants should have 

judgment for the return of their shares or damages for their con­

version. 

DIXON J. These are two appeals in actions brought respectively 

by husband and wife and heard together by Ligertwood J. The 

learned judge Los pieced together from the not v mv satisfactory 

materials placed before him a detailed account ofthe tacts which 

I accept for the purpose of deciding this appeal, li 1- -et out in 

the report ofthe case (.">) and I shall not repeal it. It is necessary 

to iidd only two observations by way of caution or reservation. 

The ti 1st is that for some of the circumstances his Honour wa-, 

forced to rely on deductions from the statements of account and 

from ii few casual references occurring in the correspondence. The 

inferences from these sources cannot but be occasionally a little 

speculative. The -eeond observation is that the reference (li) to 

(1) (1803) V.C.396. (5) (IMS) M M ! . 101, at pp. 103-
(8) (1005) I ch. 646. 106. 

1802) V.C. '-,n|. [046] 8 LS.R., at p. 104. 
.1' (1802) \ 1 .. at p. 217. 
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BROADBENT. 

• c- 0F A- the practice of stockbrokers is not based on evidence—for none 
. J was given with reference to the use of scrip as a security—but it 
TOBIN represents his Honour's view, derived possibly from the cases in 

England to which afterwards he refers. The correctness of the 
learned judge's view on this question is a matter to be decided upon 

Dixon j. the appeal. 
There can be no doubt that, subject to whatever rights Hodgetts 

created in the defendant by depositing the plaintiffs' scrip with the 
defendant as security for the loan to Hodgetts himself, the plaintiffs 
are respectively entitled to the 400 ordinary shares in Colton Palmer 
and Preston Ltd. and to the 1,000 ordinary shares in Harris Scarfe 
Ltd. and to possession of the scrip for such shares. There is 
equally no doubt that the scrip was so deposited by Hodgetts in 
fraud of the plaintiffs and without their knowledge or consent. 

The defendant's title to retain the scrip as part of his security 
for the loan to Hodgetts must, therefore, depend either upon the 
existence in Hodgetts of some authority within the scope of which 
the transaction fell or upon the state of facts being such that the 
plaintiffs are precluded or disabled from setting up their title to 
the shares and to the possession of the scrip so as to defeat the 
defendant's security. 

There are four possible positions that must be examined in 
order to decide the appeal. It is possible :—(1) that Hodgetts 
exercised an actual authority ; (2) that, with the consent or by 
the imprudence of the plaintiffs, Hodgetts became the ostensible 
owner of the shares and the defendant took the security from him 
on the assumption that he was entitled as a matter of property 
to deal with them as his own ; (3) that Hodgetts, though acting 
as agent, was in a situation in which his ostensible authority was 
wide enough to include the transaction and the defendant took 
the security relying in good faith upon his ostensible authority ; 
(4) that some other combination of facts in the case provides ground 
for precluding the plaintiffs from asserting their title to the shares 
and scrip. 

I shall consider these four positions in order. 
(1) Actual authority. This depends in the first instance upon the 

two powers of attorney, both in the same form, executed by the 
respective plaintiffs on 4th April 1927, which remained in force. 
The general words of the powers of attorney are very wide, quite 
wide enough to authorize the deposit of scrip by way of security 
and, of course, wide enough to authorize the signature of a transfer 
on behalf of the constituents. 
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Bu| the cardinal fac! of the transaction which it is soughl to »• ' 
bring within the power U thai the loan was made to Hodgetts, the _^J 
donee of the power, and nol to either of the Tobins, the principals. ToBnr 

Hodgetts was the borrower, the loan was for himself, be did nol ^ 

coutracl it asanagenl bu1 begavi the lender his principal-' property 
irity. The question is, therefore, whether the power of »«*»»'• 

attorney extended to authorizing Hodgetts to give a security over 
brLs constituent shares for bis own debt, not simply whether it 

authorized him to give a security. Vou cannol sever the giving 
the security from the indebted,, ured. A transaction of 
,, univ I- uninteUigible without an identification ofthe obbgation 

lecured. This is nol the case of an agenl misapplying moi 
borrowed in his principal's name on the security of bis assets 
p U ] uant to an authority covering the borrowing of money on the 

principal's behalf. If a transaction i o tensibly on the principal's 
behalf and is of a description thai falls withm the authority, il is 
aothing to the point thai the agent's purpose was to ad for his 
own benefit and to defraud the principal, that is, unless the opposite 

party to the transaction had notice. 
I ;ni here the transaction was the attorney's own, both in form and 

substance, and the onlv moideii! of it concerning the constituents 
Was when the hitter's property was drawn in SS a SUpporl for the 
loan. Prima facie, a power, however widely its general word- may 
be expressed, should not be construed as authorizing the attorney 
lo deal with the propeitv of Ins principal I'm tlm atlornev - own 

benefit. Something more specific and quite unambiguous is needed 
to justify such an interpretation. " The primary objeel of a powei 
of attorney is to enable ihe attorney to ael in the management of 
his principal's affairs. An attorney cannot, 111 the absence of a 
clear power so to do. make presents to himself or to others of In-

principal's property." Per Russell J., Reckitt x. Barnett Pembroke 
and SI,tin l.ltl. (1) ii judgmenl approved in the House of Lord- u 
In mv opinion, the words ofthe powers of attorney do not in them­

selves suilice to confer nut lionlv upon Hodgett s to secure a borrowing 

o( bis own by a deposit of the plaintiffs' scrip. Such a transaction 
is in itself beyond the limits o\' the power. But Ligertwood J. 
considered that the power should be construed in the ligb.1 of the 
practice of brokers, which as 1 understand it. his Honour regarded 

as sanctioning a redeposil by a broker with his bank of his client S 
securities held bv him as cover for his client's indebtedness to him, 
if the redeposil with the bank is to secure an overdraft employed 

1028) ' K.B. 244, at p. 268. |193») AX. 176, at p. 183 and p. 
Ilia. 
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H. C. OF A.. m ^he broker's business. I take it that the redeposit contemplated 
1947- by his Honour is not by way of sub-mortgage operating only up to 

TOBIN tue interest °f tne broker, but is one securing the bank up to the 
v. full interest of the broker's client. 

BROADBENT. J ̂ J J nQt discuss at this place the question whether we are entitled 

Dixon J. to assume that such a practice or usage exists in Australia. The 

chief importance of the existence of such a practice appears to me 

to be that it would or might afford a foundation for an ostensible 

agency in Hodgetts as broker, so that the plaintiffs would be pre­

cluded from asserting their title against the defendant. It is more 

convenient to deal with the matter under that head. 
It is enough to say at this point that the powers of attorney are 

documents the application of which is much wider than in trans­

actions between Hodgetts as broker and his banker and, even if, 

contrary to the opinion I shall express, we were warranted in assum­
ing that such a practice existed in Australia, it ought not to lead us 

to enlarge so drastically the operation of the instruments, more 

particularly as the practice, not the instruments, would ex hypothesi 

be the natural source of the broker's title to deal with his client's 

scrip in securing his overdraft. 
I am, therefore, of opinion that no actual authority to create a 

security over the plaintiffs' scrip for his loan from the defendant 

was conferred on Hodgetts by the powers of attorney. 
It was claimed, however, that the correspondence between the 

male plaintiff and Hodgetts, including the statements of account, 

disclosed enough to authorize the inference that the former, on 

behalf of himself and his wife, tacitly consented to the use by Hod­
getts of their scrip as security for advances to the latter. The 
question is a matter of evidence and I think that it is unnecessary 

to say more than that I a m unable to spell out of the materials 
relied upon any tacit authorization of Hodgetts to deposit the plain­

tiffs' securities by way of mortgage or pledge to secure over the 

interests of the plaintiffs therein advances to Hodgetts. I think 

that it has not been shewn that an actual authority subsisted in 

Hodgetts to mortgage or pledge the shares in question to the 

defendant as security for the loan to Hodgetts. 
(2) Ostensible ownership. In m y opinion no case of ostensible 

ownership can be made out. Hodgetts was a broker ; the security 

lodged comprised shares in a variety of names ; the defendant does 

not allege that he believed that Hodgetts was entitled (except 

perhaps as mortgagee, pledgee or lienee) to any interest in the shares: 

his whole case is that he dealt with Hodgetts as a broker whose 
authority extended to raising money on his clients' securities: 
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BROAHBUNT. 

par. 10 of the agreed statement of facts and pars. 12 and 13 of H. C. O F A. 

the defem ^ J 
(3) Ostensible agency. The defendant m his pleading made the ToBIK 

following allegation as an answer to the actions: "It was in 
accordance with custom and or the ordinary course of busini ss for 
i, I,inker to pledge or deposil by way of security, for a loan m a d e to DtwmJ. 

the broker, share certificates together with transfer- thereof signed 

m blank, by ot on behalf of the person who appeared to be the 
owner of the certificates; and the defendanl acted in accordance 
,iili such custom and m accordance with tin- ordinary course of 

business iii lending money to tin- broker, againsl ami in accepting 

the said certificatei and transfers as a pledge or deposit." I undei 
land this to mean that, according to the estabbshed course of a 
sharebroker's business, he not only sells in his o w n name, 01 «it bout 
disclosing his principal, the stock and shares of his client and 
completes the sale bv delivery of the scrip intrusted to hllll. but he 

also mortgagei or pledges scrip intrusted to him for loans raised in 
his own name. I presume that it was hoped to shew under this 
allegation thai it is the custom in Adelaide for a sharebroker to 
hold his clients' securities, consisting in the case of shares of the 

scrip ami a blank signed transfer, as cover for Ins client-' indebted­
ness to him and to lodge securities so held bv him with the broker's 

own bankers, or with other persons making advances to him, as 
mortgages or pledges to the full value of the stock 01 shares inde­
pendently of ihe broker's interest therein, that is In- title to retain 

them against his client. If thiit had been shown, a foundation 
would have been m a d e lor an ostensible aiithontv 111 the broker. 

Hodgetts, which nothing but notice 111 the defendanl would displace. 
Speaking of the supposed course of business, practice or usage, 
though rather in connection with the interpretation of the powers of 

attorney, Ligertwood .1. said: " By the practice of brokers h e " 
(Hodgetts) " would still be actum m the conduct and management 

of the plaintiffs' affairs, if he redeposited the certificates for the 
purpose of Obtaining money for his own business, because that is 
one of ihe means bv which brokers are able to finance their cus­

tomers. O n the authorities 1 a m entitled to take judicial notice 
of this practice. It was recognized by several ofthe Law Lords in 

London Joint Stock Hank x. Simmons (1) and bv I'akfoed .1. in 
Fuller x. Glyn, Mills. Currie ,(• Co. ('-'). Indeed it was largely the 

at ion of the practice which enabled the House of Lords in 

Simmons1 Case (1) lo distinguish their previous decision of Sheffield 
v. London Joint Stock Hunk (•">). Lord Halsbury referred to 'the 

il' (1802) A.c. 'Jin. (3) ilsssi 1:; App,Caa. 333. 
il'.»l4) -2 K.B, L68. 
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H. C. or A. course of business which brokers habitually pursue towards their 

J^47' own clients and for their own clients, when dealing with bankers 

TOBIN w ^ n w n o m they deposit securities ' and he said, ' the deposit of 
v. securities as " cover " in a broker's business is as well-known a 

BROADBENT. course 0f dealing as anything can possibly be ' (1). And Lord 

WXOH J. Macnaghten said, ' The only objection alleged is that securities of 

different customers of the stockbrokers were pledged for one entire 

advance. . . . But even so, if the bank had no reason to 

suppose that the stockbrokers were not at liberty to pledge each 

and all of the securities for their full value, I cannot see in what 

the supposed want of good faith consists. As was pointed out in 

Foster v. Pearson (2) such a practice—and the practice prevails in 

the case of stockbrokers as much as in the case of bill-brokers — 

has advantages for the customers as a body, though it may occasion­
ally operate hardly on an individual (3).' The advantage is that 

by pledging his customer's securities for his own business debt, the 

sharebroker m a y be able to give his customer a loan on more 

favourable terms than the customer could obtain by pledging his 

own securities (see per Lord Field (4) ) " (5). 

The difficulty about all this is that it depends upon judicial notice 
of a supposed practice in Australia of which we know nothing. 

W e have no evidence and no source of information about the practice 

prevailing in Adelaide or elsewhere in Australia. Many practices 

obtaining upon or in connection with the London Stock Exchange 

do not obtain in Australia. Ordinary experience tells us that there 

is a strong tendency on the part of stockbrokers to treat stock and 
shares, not as specific property, but upon the footing of a contractual 

liability only to deliver or account for in due time so much stock 

or so many shares of the named description. It is also evident that 

all classes of agents who make advances to their clients and handle 

their securities have the strongest reason for desiring to repledge 
the securities en bloc to support advances to themselves, whether 
on bank overdraft or otherwise. 

It must be kept in mind that in a continuation of a bargain, 

contango transactions, in the London Stock Market the broker takes 

the shares as his own and may deal with them as he chooses. So 

large an amount of the business was done in this way that in Ben-

tinck v. London Joint Stock Bank (6) it was held to give ample 

ground for an assumption by banks that shares and stock held by 

brokers were within their absolute power. See, further, Bongio-

(1) (1892) A.C, atp. 211. (4) (1892) A.C, at p. 228. 
(2) (1835) 1 C M. & R. 849 [149 E.R. (5) (1946) S.A.S.R., at p. 199. 

1324]. (6) (1893) 2 Ch. 120, at p. 141. 
(3) (1892) A.C, at p. 225. 
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euniii x. Socit'tc Ci'in'ial (1) and S-nl,. \. S/,.< Imnnn (2) and Hals-

l„,,'i l.tms oj Hi,tda,ill. 2nd ed., vol. 31, Stock Exchange, p. _ J j 

par. 811 and p. 600, pars, 841 and 842 and notes (a) and (b). ,,„>,-

There i,. of course, in point of la tl difference between, on 

t|M. one hand -ub mortgaging and repledging to the extent ofthe 

m o r t | oi pledgee's interest, a thing even.- mortgagee or pledgee MwmJ. 

has the righl to do, and. on the other hand, attempting to give 

security over the full interesl in the chattel or chose in o as 

to overreach the client's rigb! as mortgagor or pledgor to redeem. 

The ipiestion winch of these two things has been effectually done 

by a stockbroker can only arise in the evenl of In- insolvency, and 

B doubt mav be allowable as to whether, even on the London 

Siock Exchange, a usage has arisen which settles this question 

[f the seenniies deposited with a bank are negotiable instrumi • 

and the banker is not pu! upon notice, the banker will, doubtl 

take the full interesl. The practice of StOckbrokei i Ol COU 

relevant lot he bona lidesol'tlie bank and that iswhj il wasdisCUSSed 

in /.tuition Joint Slock Hunk x. Simmons (3). Cf. HaUbury, /.""'-

.1/F England, 2nd, ed., vol. 31, Stock Exchange, p, 602, par. 848. 
In the case ol'securities which are not negotiable but arc III a 

condition in winch they are transferable bj debverj and serve as 

indicia of title, ihe course of business of stockbrokers in London 

is. perhaps, such as to make a broker an ostensible agenl of bis 

olienl io pledge his securities with a bank. Foi it i- said thai 

brokers m ihe ordinary course of business are employed to -ell and 

lo buy and to raise money upon as well as to keep m custody the 

securities of their clients and consequently the banket is entitled 

to assume, in ihe absence of indications to the contrary, that 'he 

broker has full authority to deal with the securities : Halsbury, La 

of England, 2nd ed.. vol. 31, Stock Exchange, p. 584, par, 803. O n 

this footine ihe laci thiii i he client signs ii blank transfer and hands 

the scrip iind the transfer to the broker puts him in the same 

position as ii merchant who entrusts the documents of title to his 

goods to :i factor or mercantile agent. This is the explanation of 

Fry x. Smell•, (4) where Van,ih,in Williams L.J. says : " A n owner 

who elves indicia " of title " to an agenl and authorizes him to 

deal with such indicia cither for the purpose of raising money or 

side, owes a dutv to the persons w h o m lie intends to act on such 

authority lo give them notice of any limit that he places on the 

authority." I take this to mean that the employment of an agent. 

who has ostensible authority to deal with transferable securities in 

(1) (1886) 54 I..T. 320. 1892) \.r. 201. 
1880) :. T.L.R. Is:. p . 1012) :s K.B. L'SJ. at p. 280. 
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his possession, precludes a principal, who places such securities in 

his hands, from denying his authority to deal with them in the 

ordinary course of his business. It is a curious thing that in Re 

Burge, Woodall & Co. ; Ex parte Skyrme (1) Phillimore J., after 

hearing full evidence of the actual relation of a stockbroker to one 

Dixon j. of his clients, arrived at the conclusion that the broker could 

repledge the client's securities to the bank only to the extent of the 

indebtedness of the client to the broker. It does not appear that 

the matter was dealt with by proof of a general usage ofthe business. 

O n the whole, there appears to be much support for the view that 

it is not because the course of a stockbroker's business includes the 

mortgaging or pledging of his client's interest in securities in his 

hands to support advances to him that a bank has been considered 
entitled to hold the securities as against the client. It is either 

because the securities have been negotiable instruments or because 

they have been indicia of title transferable by delivery placed in 

the broker's hands wTith authority to repledge or mortgage, though 
for a limited amount or interest. 

N o w the scrip in the present case is not negotiable. It is true 

that it is in a form by which title can, in effect, be transferred by 

delivery. But the vital distinction is that the scrip assumed that 
form only by the use by Hodgetts of his authority under his power 

of attorney. O n the face of the scrip their condition as indicia of 

title transferable by delivery depended entirely on the authority 
of Hodgetts as attorney under power and not upon any measure 

taken by his client. His possession of these documents, therefore, 

justified no assumption that his client had authorized him to deal 

with them. That depended on his actual authority as attorney 
under power. Moreover, at the time of the loan from the defendant 

the plaintiffs were not indebted to Hodgetts and the latter had no 

authority of any sort to pledge or mortgage the scrip even for a 

limited interest or amount or for a special purpose. The scrip 

was in his hands only for safe custody and to enable him to sell if 
he saw fit or was so instructed. 

In principle the case can hardly be distinguished from an agent 

having possession of goods. If it is in the ordinary course of such 

an agent's business to sell in his own name goods entrusted to him 

by clients, then a sale of the goods in his possession will bind his 
principal whether actually authorized or not. But an unauthorized 

pledge or mortgage by him will not bind his principal, unless to 

pledge or mortgage goods of his clients in his possession is also within 
the ordinary course of his business. 

(1) (1912) 1 K.B. 393. 
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W e have no ground for holding thai it is within the recognized 

-cope of a sharebroker's business in Austraba to raise money in his 

own name by mortgaging or pledging bis cbents' interests in securi-

in in hi- bands. There is no evidence whatever that it is so. I 

cannol think thai it is a matter of judicial notice. But, if it v 

no materials have been broughl to our attention upon which we 

could proceed in informing our mind-. 

I iii 11, therefore, of opinion i hat no ca-e of ostensible agency has 

been made oul. 

(I) Broad general grounds of estoppel are sometimes invoked 
IMII. for instance, as tin- rule of policy BO often repeated, to tic 

effecl thai, where one of two innocent parties m a v suffer, the loss 

slum hi fall on him bv whose indiscretion it ha- b e n occasioned. 

Upon this approach to such questions I have expressed m y opinion 

in Thompson x. Palmer (I) and I shall not repeat myself here. See, 

fun her. Newbon x. City Muiiutl Lift Assurance Society Ltd. (2) and 

Grundt v. Great Boulder I'ty. Cold Mines Ltd. ('•',). 

In ihe end an assumption on the one side must be induced or 

assisted and on the other side the conduct of the party to be pi.. 

eluded must be such that he OUghl not to be permitted to depart 

from thai assumption, Merc there are. so far as I c m Bee, onlv 

two assumptions which would avail the defendant, namely, either 
that llodeetls was entitled in point of propeitv to give the security 

over the Bcrip, or thai lie bad the owners' authority to do 

Is it possible bv adding further facts or combining idl the circiim 

stances of (he case to place upon the plaintiffs the re-poii-ilulit v 

of having contributed to or assisted towards the adoption bv the 

defendanl of any such assumption ' lie never assumed that the 

plaintiff wiis owner. As to the assumption that Hodgetts had 

authority, I cannot see that anv further facts appearing m the case 

add anv strength to the grounds already discussed on which reliance 

ina\ be placed for the defendant. 

In m y opinion the appeals should be allowed with costs and the 

plaintiffs should have judgment in the actions vvith costs for the 

return of the respective parcels of scrip. 

MCTIERNAN .1. I have read the reasons for judgment of the 

Chief Justice and m y brother Dixon. 1 agree substantially with 

their reasons and it does not seem to m e to be. necessarv to add 

anv thing to their very full discussion of tin- questions raised. There 

il) (1933)49C.L.R.507,at pp.545-547. 
8 6 ) 5 2 C.L.R. 723, at pp. 7:14-

7,'!... 

(3) 119:!7) GO C.L.R. 041, at pp. 
lo4-H77. 
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H. C. OF A. should be judgment in each case for the delivery of the scrip to the 
1947- plaintiffs or payment of its value. 

I agree that the appeals should be allowed with costs. 
TOBIN 
v. 

BROADBENT. Appeal in each case allowed, with costs. Judg­

ment of Supreme Court set aside. In lieu 

thereof judgment that the defendant do 

deliver up to the plaintiff the share certifi­

cates in the statements of claim herein men­

tioned or recover against the defendant the 

value of the said shares. Action remitted 

to the Supreme Court to be dealt with in 

accordance with law. Defendant to pay 

costs of action in Supreme Court. 

Solicitors for the appellant, Pickering, Cornish & Lempriere 

Abbott. 
Solicitors for the respondent, Ward, Mollison, Litchfield & 

Ward. 
C. C. B. 


