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Master and Servant Negligenct Commissioner for Railway'» Out OFA. 

abl* e,in fm- servant's safely Shunting yard I 1017 

spscial warning Railway employee, whilst on duty, loll"! Failurt • ^,—' 

miss,,,,,,,- iii carry ..«/ duti/ l-.'e.l. ue, /.. establish >ve\iv. 

1.7 1897-1928 (N.S.W.) (No. ::i o/ Is:i7 No. 8 • •/ I" \ 27, 28; 

B, sued ilie Commissioner for Railways foi damages in respei ' oi ; 

..I li.i husband, a fireman employed bj the Commissioner. I i.. deceaai I i 

.i..I ,.n engine driver, m order to Bign ell duty, passed, DJ a i ustomarj i ourso, M 

nver several lines in a large shunting yard where shunting was continuously 

in operation. Thej proceeded to cross B line t».. or three yards behind 

...in.' brake vans on their left. \t thai moment the vans were moved forward 

i.\ the impact oi some coupled ballast trucks which had been impelled forward 

bj a shunting engine. No warning oi the movement was Ihe 

leading van struck the deceased who suffered injuries from which be di 

(> 111 \ members of the running si.ill. of which the deceased was one, were allowed 

in the yard, li was well-known that anv truck oi - ks was likelj 

tn move from the left at anv time withoul warning unless the trucks w 

-|.e. iallv marked bj a prominent red signal, rhese trucks were not so marked. 

A witness for the defendant admitted in cross-examination that bad a shunter 

been placed at the stationary vehicles to warn people thai they might 

suddenly move, that would have been a sate precaution to I ike." The trial 

judge refused t.. leave to the jury an issue whether there nee 

of negligence on the part ofthe Commissioner in the method employed for 

shunting trucks, in particular In not piw iding some means ,.t warning persons 
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that trucks were about to be moved, and in not placing an employee in the 

vicinity of trucks liable to move so as to warn or prevent persons from crossing 

the line at a critical place and time. 

Held, by Latham C.J., Dixon, McTiernan and Williams JJ. (Starke J. dis­

senting) that there was no evidence that the absence of a warning system 

constituted negligence. 

Decision ofthe Supreme Court of N e w South Wales (Full Court) : Bressing'. 

ton v. Commissioner for Railways (1947) 47 S.R. (N.S.W.) 472; 64 W.N, 

(N.S.W.) 165, affirmed. 

APPEAL from the Supreme Court of New South Wales. 

In an action brought by her in the Supreme Court of New South 

Wales under the Compensation to Relatives Act 18D7-1928 (N.S.W.) 

against the Commissioner for Railways (N.S.W.), Florence Mabel 

Bressington claimed damages in the sum of £2,000 on behalf of 

herself and her daughter, aged about seventeen years, for the loss 

caused by the death of her husband, Baden John Bressington, 

which was alleged to have been due to the negligence of the defen­
dant and his servants. 

The deceased had been in the employment of the Commissioner 

for Railways for about twenty years and was, and for some time 

prior to his death, had been working as a locomotive fireman, 
though qualified as engine-driver. 

O n 4th December 1945, the deceased was on duty, in company 

with the engine-driver, in charge of the locomotive of a goods train 

which proceeded from Enfield. At Teralba they were both relieved 

and, in accordance with their duty, they travelled in the brake-van 

of the train to the shunting yard at Broadmeadow, near Newcastle, 

where they were required to " sign off " at the loco depot, which 

was situate on the western side of the yard. To reach this building. 

after the arrival of the train at about mid-day, they had to pass by 

a customary course over several sets of railway lines upon which 

shunting operations were being continuously carried out. The 

several shunting lines all converged in a curving direction towards 

a shunting point, the precise distance of which from the site of the 

accident did not appear, but it may be estimated to be at least 

150 to 200 yards. The two men were on the inside of the curve. 

They left the train on No. 6 set of lines, crossed Nos. 5 and 4 set of 

lines and came to No. 3 set of lines upon which were standing about 

twelve of the smaller type of goods brake-vans. Keeping these 
vans on their left—the nearest van being about two or three yards 

distant—they proceeded to cross No. 3 set of lines. At that moment, 

however, the vans were moved forward by the impact of some heavy 
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II c of A. 
int:. 

ballast waggons or trucks which had been impelled forward by an 
unattached engine, but which at thai moment were apparently 

coupled together and were running iv-c and unattended. jsnro-
Tlie object of the mil lioeii \ i e which moved 11|<- Vans ,i)|i| truck's TOU 

to propel them forward and allow them to run down by their r,,MM,.. 
own momentum to the bottom ofthe yard where they were to form nornm m « 

pari of a train thai was being made up. No special warning of ,\s'v. 
the movement was given. Tbe engine-driver said thai when close 

to the brake vims ii waa aol possible to see round the carve, and 
added thai neither he nor the deceased touched the vehicles, but 
when walking two or three yards behind the lasl brake-van and 

having jusl Btepped clear of the rails be he.nil a bump and on 
looking round saw the deceased, who wa* aboul a pace or two 
behind hum with his hands in the air falling under the wheels of 
the leading brake vim which knocked him down and he Buffered 

injuries from H Inch he subsequently died. 
The shunting yard al Broadmeadow is aboul one and a half miles 

long by a quarter of a mile in width. It contains fourteen sets of 
railway lines. Il is a very busv yard with numbers of I rinks 

moving on the differenl lines, all such movements being designed 

to soil mil various trucks so that on arrival al the bottom end of 

the yard thev might be incorporated in various goods trams. All 

vine vans and trucks would come from the deceased's left hand 

side and he was in no jeopardy from anv traffic coming from the 

right. Only members ofthe running staff of the trains or employees 
in the shunting yard were permitted to be in the yard. It was 

admitted that the deceased was experienced ill the coiulit ions 

prevailing in shunting yards, and that the stationary vans were on 

a very slighl grade W here t bey would remain motionless ev en lacking 

application of the brakes, it was known and accepted thai any 

truck or sei ol' trucks was likely to move al anv tune without 

warning unless the trucks were specially marked bv a prominent 

led sienal. These brake vans were not so marked. 

The normal practice in handling a set of trucks such as those in 

question was thai an engine-drivel with a locomotive, from a con 

siderable distance beyond the shunting point, would " kick " 

another set of trucks which would be switched bv the shunter on to 

the same set of lines as the stationary vans and force them into 

motum. Thus without further impulse they would run to a suitable 

point to he linked up in a train. Three m e n in addition to the one 

at tlie pomis normally were in charge of such an operation, namely, 

the driver of die locomotive, a " m i d d l e m a n " and a "bottom 

man. The middleman's duty was said to be that he would ride 

v oi . i w v . 21 
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on the outside of the last of the ballast trucks, so that, if necessary, 

he could apply the hand brake. This means of control was also 

on the outside of each of the trucks. From his position, however, 

he could not see if anyone was near to the end of the stationary 

brake-vans. The bottom m a n attends to the final connection of 

all the vans or trucks into a train at a more distant part of the 

lines but may take them in charge at an earlier stage. At the time 

of the accident he was some distance away in another direction. 

As was usually the case, there was much noise in the yard. The 

engine-driver who accompanied the deceased gave evidence that 

they could not see anyone accompanying the moving trucks, nor 

was anyone stationed at the end of the line of stationary vans to 

give warning of movement, but he did not expect to see anyone in 

that position. It had never been done, in his experience, in the 

past for the reason that any truck in the yard was liable to be 

moved at any moment and without warning. There was evidence 

that the unaccompanied trucks were moving at a normal shunting 
speed, slightly faster than an ordinary walking pace, and the whole 

operation was a perfectly normal procedure carried out in the 

normal manner habitually used by the staff in the shunting opera­

tions in the yard. There was not an overhead bridge at the yard. 

There was some evidence that the matter of constructing an over­

head bridge at the shunting yard had been the subject of represen­

tations to, and consideration by the Commissioner during the 

period 1937-1945. 

The Chief Inspector in the Traffic Branch of the railway depart 
ment, who had been employed in this branch for about forty-two 

years, and as well as his experience in shunting yards in New South 

Wales he had studied the practice yards in France, England, the 
United States of America and Canada, gave evidence that he had 

a complete knowledge of the management of the shunting in the 
shunting yard at Broadmeadow, and stated that the practice ami 

procedure as described above was the normal standard practice 

universally observed in the operation of shunting and in marshalling 

trains. In answer to a question put in cross-examination he stated 

that if a shunter had been stationed at one end of the stationary 
vehicles to give warning that they might suddenly move, that would 

have been a safe precaution to take, but in re-examination and in 

relation to this particular question, he said that it would not be 

practicable to place a m a n at every .stationary truck in the yard 
and he further said that he had never seen it done and all trucks 

were liable to move without warning except those carrying a special 

red sign. 
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The plaint ill - COUnSel contended t h.it tie 

;ence on the part of the defendanl (i lure Ĵ  '' 

of ihe shunting crev to warn th.- deceased and the failure of tie 

ihunting cre« to be engaged in the whole ofthe operations; (iii T,,N 

with regard to the running of the trucks and th< .,_ 

hv the hunting crew ; and (nn in t he failure to era I 

bridge to avoid the danger to employees lawfully passing through I^.S.VI 

the shunting yard. 

The trial judge accepted a submission by the defend,,. 

thai the stationing'of a m a n in a proper position to give a 

unnecessary unless there idence that such a course in 

the circumstances was reasonable or the mere happenings th< 

would BUggesI it, and thai I here wa- no such e id.i 

After argu m the trial judge refused to leave to the jurv an 

issue concerning points (i) and (ii), but |..fi an issue on point 

upon which ihe jury found a verdict In favour ofthe defendant. 

AII appeal bv the plaintiff to the full ('ourt of ihe Supri • 

Courl (Sireci and Roper JJ., Davidson .1. dissenting) wa di 

Bressington v. Commissioner for Railways (1). 

From thai decision the plaintiff appealed lo the High Court. 

Webb K.C. (with him Richards), for the appellant The respon 

dent did nol provide reasonable protection for hi- employees who 

had occasion lo cross and re-CrOBS ihe shiinline yard, The fact 

that BO long ago as 1937 it was recognized thai because nf the 

involved an overhead bridge should be erected al the shunl 

yard, shows thai greater precautions than are disclosed in the 

evidence should have been taken bv the respondent. A warning 

h\ human agency or mechanical contrivance should have i. 

provided to indicate when a truck or series of trucks wa- or 9 

a ho 111 to be moved. Failure to provide such protection or warn in..' 

constituted negligence on the pan oi the respondent (Jones x. 

Until Western Railway Co. (i'l ; Charlesworth on A 

p. 113. 

Fuller K.C. (with him Chambers), for the respondent. The jury 

found againsl the appellant oi) tiie issue of whether or le 

should have been an overhead bridge. Suggestions to the court 

as to what, in the circumstances, should be done must be ba-ed oil 

evidence. N o such evidence has been tendered in this action. In 

this case the respondent was not under a dutv to do anything. 

1947) 17 S.R. (N.S.W.i 472; 64 (2) (1930) 47 II. K. 39, a: p. 40. 
\\.\ (N.S.W.) M;.Y 
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H. C. OF A. Reliance is placed on standard railway practice. It is not incum-

" bent upon the respondent to provide against all elements of danger, 

BKESSING- or t° take precautions wherever there is an element of danger (Key 
TON v. Commissioner for Railways (N.S.W.) (1) ). By virtue of his 

G'OMMIS- knowledge as a railway employee the deceased must have been 
SIONER FOR aware of the dangers attendant upon the crossing of railway lines 

(N.S.W.). in a shunting yard, and of the direction from whence those dangers 
might be expected to come. A jury is not entitled to speculate as 

to how shunting operations should be carried out. In the absence 

of such evidence a plaintiff must fail unless he prove by evidence 

that what was being done at the crucial time was negligent or 

unreasonable in the circumstances. The duty owed to the public 

by the respondent as Commissioner for Railways is altogether 
different from the duty owed by him to his employees. It was 

on that basis that Jones v. Great Western Railway Co. (2) was 

decided, the important distinction being that as regards precautions 
which should be exercised by a railway authority towards the public 

the jury m a y be said to be proper judges because they themselves 
are members of the public, but they are not proper judges of the 

duty owed by the railway authority towards its own employees 

because they, the jurors, are entirely ignorant, apart from expert 

or other evidence, as to what that obligation entails. Where a 

plaintiff rehes on negligence evidence of negligence must be given 

and unless he discharge that onus he must fail. In cases in which 

the plaintiff relies on negligence in individual or complicated under­
takings the details of which are not generally known to ordinary 

members of the public, he cannot succeed in such an action unless 

specific evidence be given of what precautions are necessary in the 

circumstances (Pritchard v. Peto (3) ; Cole v. De Trafford [No. 2] (4)). 

The risks involved in this case were fairly incident to the employ­
ment, they fairly arose out of the nature of the occupation and did 

not arise by reason of the respondent not having taken some 

precaution which was open to him and which he had failed to take. 

Evidence of what the respondent ought to have done was not 

tendered. There was no lack of exercise of ordinary care : Beven 
on Negligence, 4th ed. (1928), p. 766. There was not any evidence 

to show what were reasonable standards of railway management 

(Jury v. Commissioner for Railways (N.S.W.) (5) ). 

Richards, in reply. There was a duty upon the respondent, by 

his servants, to give reasonable warning that trucks were about 

(1) (1941) 64 C.L.R. 619, at p. 632. (4) (1918) 2 K.B. .523, at p. 529. 
(2) (1930) 47 T.L.R. 39. (5) (1935) 53 C.L.R, 273, at p. 285. 
(3) (1917) 2 K.B. 173, at p. 176. 
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fcobe moved (Jones v. Great Western Railway Co. (1) I. Tlm evidence "•' 

shows that one or more of the normal shunting crew did not take J~j 

part in the shunting operations. The absence of trained n 

from the shunting crew was a material fact and such as to lender 

technical evidence unnecessary. No warning of any sort wa , ,lMMI_ 

ofthe intention to m o v e the truck, although it must have been M O N K B F O B 

known that moving trucks an- a source of danger. In a ca - W 

,i I his case it is unnecessary to call expert ei idence. or for ev idence 

I., be given that what was done m this particular ca-e wa- m was 

not dangerous; that was something upon which the jurj iras entitled 

to make its o w n conclusions after proper direction by tin- trial 

judge, This case is distinguishable from Jury v. Commissionet 

Railways (N.S.W.) ('-'•) and Key v. Commissioner /•« Railways 

(N.S.W.) ('•'<) : see also Smith v. Baker & Sons Mi. The jury 

was entitled lo be allowed t o consider a II factors of the .employment, 

||,e factor of the nature of the particular sh mil i Dg operation. \ 

general proposition is noi aecessary. In the circumstances w] 

the members of the shunting crew were engaged upon Bhunting 

operations in the vicinity of the accident, with the trucks on the 

railwav line., and with the knowledge lhat ihe deceased and bis 

companion were aboul to cross those lines, there wen- ample facts 

to establish negligence, thai is. failure to give a warning (R. & II , 

Paul (Ltd.) x. Great Eastern Railway Co. (5) ). The quantum of 

pence in this case was far greater than the quantum of negligence 

in Grant v. Great Western Railway Co. (6). 

. adv. cttlt. 

The following written judgments were delivered . '•-'• 

1. vi n v vi C J . This is an appeal from an order of the Full (ourt 

ofthe Supreme Court of New South Wales refusing a motion for a 

new trial in an actum bv a widow under ihe Cm,, •• In 

Relatives Act lsi.'7 1928 (Lord Campbell's Act). Her husband was 

killed on ith December 1945 by being run over by railwav trucks 

while lie was crossing railwav lines m the shunting vanl at Broad-

meadow. The plaintiff sued the Commissioner for Railways claim­

ing thai the death of her husband was caused by the negligence of 

the servants o\' the Conimissioner. The plaintiff alleged negligence 

m relation to I hree matters : 

1. There were no notices warning persons in the yards of the 

danger of crossing the lines. 

(1) (1930) 17 T.L.R. .'iu. in ,lsii|i At . 325. 
1935) .V! C.L.R. 273. 1920)36 T.L.R. 344. 
1941) til C.L.R. ui!' (•'«) (1898) 14 T.1..R. 171 
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The learned trial judge refused to allow this matter to go to the 

jury and it is no longer in controversy. 

2. There was no overhead bridge for the purposes of crossing the 

lines. 
This issue went to the jury who found for the defendant. No 

SIONEK FOB question arises as to this matter. 
RAILWAYS 
(N.S.W.). 

Latham CJ. 

3. There was no system of providing a warning when stationary 

trucks standing in the shunting yard were about to be moved. 

The trial judge was of the opinion that there was no evidence to 

support the allegation of negligence in this respect and declined to 

allow this matter to go to the jury. The jury, as already stated, 

found for the defendant. A n application to the Full Court for a 

new trial was dismissed (Street and Roper JJ., Davidson J. dissen­

ting) (1). 
The deceased was a fireman. H e had finished his day's work 

at Teralba and with the engine-driver of his engine returned in 

accordance with his duty to Broadmeadow where they had to sign 

off at the loco depot which was on the western side of the yard. 

H e travelled on a goods train which stopped in the yard. The two 
men got off the train which was on track No. 6 and walked over 

tracks Nos. 5 and 4 to track No. 3. If they walked straight across 

the lines they would have to travel a distance of some thirty feet. 
O n track No. 3 there were some twelve stationary vans and trucks. 

As the two men crossed the fine, the trucks were on their left hand. 

The engine-driver crossed safely but the trucks were suddenly 

pushed forward by four ballast trucks which were kicked on to the 

line of waggons and vans and the plaintiff's husband was knocked 

down and run over and killed. 
The shunting yard is about one and a half miles long by a quarter 

of a mile in width. It contains fourteen railway lines. Trains are 

broken up and made up in the yard by the redistribution of carriages 

and trucks. The yard exists for the purposes of moving and distri­

buting railway vehicles as required. The vehicles which are not 

to be moved are marked by a red disc in the day time and by a 
red light at night. The line of twelve vehicles was not so marked. 

Only persons on the running staff of the railways were allowed 

in the shunting yard. The deceased was a member of the running 
staff and was familiar with the yard. H e knew that trucks might 

be moved at any moment and he also knew that, owing to the lav-

out of the yard, all movement would be from the left, so that he 

only had to keep a lookout on his left. 

(1) (1947) 47 S.R, (N.S.W.) 472; 64 W N. 165 
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ToS 

movement of v ehicles in I be '..in! i- I out r. died 

shunter, who directs an engine which operates at the southi 

.,n of the yard some hundreds of yards away from the pi 

the deceased was run o\ er The engine i ards 

I .mil which are colli rolled bj a point nan who dii.ei- the moving 

trucks mi i" the desired lines. 'I ! .el al about a walking UIOHKB 

puce or a little faster. The other pei I m handling \ < 

vehicles during shunting 01 i ration are a middle man, 
. i i • i I I 

do wiih controlling truck- which are in motion, and a bottom man. 
whose duty il is to couple up the engine to a ti d to " m a k e 
the train good." None of these m e n have a dutj to warn pen 

linsl the danger of crossing t he line 

li was argued lor ihe plaintifl thai the particular cireun 

of I his case showed negligence on the pan of the shunter. It 

put thai the shunter knew or should have known thai the tram 

which in fad earned the deceased and his companion as passengers 

had entered the yard : thai he should have known that, although 

it was a goods tram, passengen mighl have been travelling on it ; 

and thai m these circumstances a warning should have been given 

thai the stationary trucks were aboul to be moved and that it was 

dangerous to cross the line. In m y opinion, no case is made out for 

negligence in failing to give a warning on the ground that the 

shunter knew or oughl bo have known that the n a m had arrived 

in the yard. The train was a goods train and he had im grounds 

for supposing thai there would be passengers travelling on it, oi 

thai if there were passengers ihev would get off in the shum 

yard, or that, if the) gol off, they would walk towards the loco 

depot. 

But the plaintiff relies also upon a more general contention which 

does not depend Upon the particular circuiusl allies of this ca-e. 

It is contended that there should have been a system of warning 

persons who were about to cross lines when trucks were about to 

be moved. The onlv ev idence relating I" this matter is io be found 

in the evidence of Mr. 1. C. Thever. Chief Inspector of the Traffic 

branch in ihe Department id' Railways: In cross examination: 

" Q. Will vou agree with this ; that bad a shunter been stationed 

at the stationary vehicles to warn people that ihev might suddenly 

e, thai it would have been a sale precaution to take : A. Yes." 

In reexamination : " Q. Vou were asked bv m y friend whether it 

would add to the safety (I til ink that was the wav he put it) To place 

a man on every stationary truck; would that be practicable' 

A No." 
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Latham CJ. 

H. C. OF A. jf a m a n n a -J Deen place(j at ^he stationary vehicles to give 

J9*J warning that they might move and the deceased had heeded the 
BRESSING- warning the accident would not have happened. But evidence to 

TON this effect is no evidence of negligence. In every case of injury 
COMMIS- caused by accident, it would be possible to show that if some other 

SIONEB FOR course of action had been followed by the defendant the accident 
(NiS^W1)8 w o uhl not have happened. But this fact does not show that the 

defendant did not take reasonable precautions. The omission to 
do something is not negligence unless the doing of that thing was 
required by a duty to take care. Before it can be held that the duty 
to take care involved the doing of a particular act it must be shown 
that the act was required as reasonable in the circumstances in the 
observance of the duty to take care. In the present case there is 
no evidence that it would have been practicable to station men to 
give warning in the case of every truck or alternatively of every 
group of trucks that were about to be moved. Unless it is shown 
that a suggested precaution is practicable it cannot be found that 
it is reasonable. 

It is argued that the jury could, on the basis of its own knowledge, 
form an opinion that a system of warning should have been in opera­
tion. In m y opinion there are two answers to such a suggestion. 
In the first place, when the consideration of the questions involved 
requires technical knowledge and experience, a jury, in the absence 
of evidence on the matter, is not entitled to find negligence upon 
the basis of its own ideas of what ought to be done. The practic­
ability of providing a hitherto unknown system of warnings in a large 
railway shunting yard is not a question to be determined in the light 
only of the common knowledge which is attributable to juries. 
In the second place, a finding that the absence of a system of warning 
amounted to negligence is directly contrary to the only evidence 
given on the subject. Mr. Theyer gave evidence that he was familiar 
with all the main shunting yards in France, England, the United 
States of America and Canada, and that he had never seen or heard 
of a man in any of those shunting yards being stationed at a 
stationary vehicle for the purpose of giving warning of movement. 
Mr. Theyer said that a system of stationing men to give warnings 
would not be practicable. This was direct evidence which was not 
controverted in any way. Proof that the defendant has acted in 
accordance with the common practice of responsible and skilful 
persons is evidence, though not conclusive evidence, of absence of 
negligence : Vancouver General Hospital v. McDaniel (I) : see 
Phipson on Evidence 8th ed. (1042), pp. 105, 106. In the present 

(1) (1934) 152 L.T. 56. 
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no evidence that that practice does not conform to 

the standard of can- required "fa reasonably prudent manager of . J 

a railway system. Thus in m y opinion in the present ca-e there is R,imr,n. 

no evidence of oegligence and there i- strong evidence of absence roa 

nf aegligence. OOMMIS-

| refer lo Key x. Commission' t foi Ha ,1 nays (N.S.W.) (I ). In that SIOHl 
R AIT \K~ 4 \* v 

case the Court was considering the hability of the (lommissioner for ('N- g u- : 
Railways in respect of an employee (a carpenter) who was run over — • 

, 1 1 1 l r i n La'h»mC.J. 
passenger tram while he was crossing a railwav line. In the 

present case the deceased person was a fireman who wa- familiar 
with railways and who was crossing the shunting yard where he 
knew that trucks were liable In be moved al anv moment. \Yhal 

McTiernan -I. said appears to m e to be applicable III principle to 

the facts of the present case: " It must be remembered that the 

deceased was a railwav bridge carpenter, aecust uiind to railway 

premises and to walking about on them and lo trains, sounds, 

directions and movements. The frontager of the streel or road 

is habituated to the dangers of crossing, and no-one thinks of 

esting thai it is negligenl on anyone's pari to establish a home 

on a congested highway w Inch is not IV if traffic of ,i description 

even more threatening to human life than the orderly movemenl 

of trains on a railwav line. Il is commonplace for a railwav m a n 

to cross a pcrinaneiil wav and look out for trains. There is no 

difficulty m avoiding them, though it is true that inattention or a 

lack of vigilance which familiarity with risks begets m a . had to 

disaster " (2). 

The dangers of a shunting yard are so obvious i hat thev advert 

themselves, There was not onlv no ev idence that the absence of a 

warning system constituted aegligence, but the evidence was 

actually to the contrary effect. 
In m y opinion the decision of the majority of ihe Full Court of 

the Supreme ('ourt was right and the appeal .should be dismissed. 

STARKE .1. Appeal from a judgment of the Supreme Court of 

New South Wales in Full Court dismissing bv a majority a motion. 

bv way of appeal, for a new trial. 

An action was brought in the Supreme Courl of N e w South 

Wales by the appellanl against the respondent pursuant to the 

Compensation to Relatives Act 1897-1928 (X.s.W.) for negligence on 
the pail ol'the respondent or its servants whereby the appellant's 

husband was killed. 

mn . 1,1 C.L.R. 819. (2) (1941) 64 r.L.i;.. at \>. 632, 
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The respondent maintained marshalling and shunting yards at 

Broadmeadow near Newcastle in N e w South Wales. The yards 

comprised some seven up sidings and eight down sidings. But 

this case is only concerned with numbers one to six down sidings. 

The deceased was a fireman employed by the respondent. 

In December 1945 he had been on duty in company with an 

engine driver on a goods train. At a station known as Teralba 
they were both relieved and travelled back, as was their duty, in 

a brake-van, to the marshalling or shunting yards at Broadmeadow. 

The engine-driver and the deceased left the brake-van on No. 6 

down siding and proceeded to cross the rails of the other five down 

sidings to reach what is called the loco depot where they were 

required to sign off. 
And it was not in dispute that the course followed by these two 

men was in accordance with the customary and required method 

of reaching the loco depot and that they were allowed five minutes 

walking time from the brake-van, in which they arrived, to the 

loco depot. 
Shunting was going on constantly in the shunting yards. 

The two men walked across down sidings five and four and the 

engine-driver got across down siding No. 3 but the deceased was 

struck by a truck on No. 3 siding, knocked down and killed. Shun­

ting operations were in progress. 
O n No. 3 down siding there were ten or twelve connected and 

stationary, mostly goods, brake-vans. Some heavy ballast waggons 

were being shunted. They were given a knock or pushed by a 
locomotive engine and ran in No. 3 siding down to the stationary 

brake-vans which they, struck and the deceased, who was in the 

act of passing behind them, was knocked down and killed. 
The brake-vans appear to have run approximately 100 yards 

after they were struck. And there was evidence that the stationary 

vans obscured to some extent the shunting operations. The engine-

driver, who was with the deceased, deposed :—Q. W h e n you were 

close up to the trucks was it possible for you to see all the way up 

the line ? A. You could see so far : you could not see round the 

corner. Q. There is a turn in the line there ? A. Yes. Q. When 

you attempted to cross there did you think it was quite safe to do 

so ? A. 1 did. 
In these circumstances the respondent was under a duty, towards 

his employees, who in the course of their duty were required to and 

did cross the siding lines to get to or from the loco depot, to conduct 

his shunting operations with a reasonable regard for their safety. 
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And the law also repine, thai the employees of the Commissioner " 

ttould take reasonable cm- m crossing the siding lin< 

The doctrine of common employment bowevei is abolished in 

New South Wale,- (Workers' Compensation Act 1926-1946 

It is plain. I think, thai the respondent did nothing to pn.;, 

mployees who wen- required to cross the sidings going to oi s» 

from I heir work in the cour.se of then dutv. '\> V V 

The trial judge directed the pnv that there was no evidence 

winch enabled the appellant to succeed on any complaint made 

est the method of shunting the trucks or the distribution of 

the employees in this yard and likewise m regard to the posth . 

some suggested notice. So he said the onlv matter of anv impor 

lance for their consideration that the appellanl raised wa- that 

there was an unsafe method of ingress and egress to the working 

place, the engine and loco shed, and lhat an overhead bridge with 

steps leading into various points of ihe shunting yard should bave 

heen provided. You musl. he said to the jurv. seek an answer I" 

the question whether it was reasonably practicable and reasonable 
to be expected ihat tbis overlicad bridge should have been provided 

on the day the appellant's husband was killed. 

A jurv rnighl well and properly lind that the omission to provide 

an overhead bridge across the siding lines did not constitute negli 

gence on the part of the respondent or in other words that no 

reasonable and prudent railway manager would have regarded Such 

a bridge as necessary, reasonable or practicable III the circumstances 

of I he case. 

Bui ihe respondent provided no wav of anv kind across the 

sidings. His employees were required to find their wav. amongst 

Constantly moving trucks, across them as best ihev could and in a 

few minutes, 

Again there were no warnings of any kind, human or mechanical, 
of the movements of trucks which might be a source of danger to 

emplov ees crossing the sidings or w bo mighl reasonably be expected 

to truss them to or from their work. There was no signalman or 

officer of anv sort to give .mv such warning. And it is cleai that 

the shunting crew gave none. There were no mechanical warnings 

of which I should think manv mighl be suggested such as whistles. 

red flags and so forth and it was for the jury to determine whether a 

Warning was reasonable and practicable in the circumstances. 

Hut I do not think that the appellant is bound to specify the precise 

warning required : she is entitled to rely upon the fact that no 

warning was given. 

http://cour.se
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COMMIS- °f *ne respondent which was wrongly withdrawn from the considera-
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(NS"w")8 *^at *ne on^r question for their consideration was whether it was 
practicable and reasonable to expect that an overhead bridge across 

the sidings should have been provided on the day the appellant's 
husband was killed. 

The learned trial judge also directed the jury that an employee 

is taken to accept the risk of all dangers which are obvious and 

inherent in his employment and against which protection was either 

impracticable or unnecessary. Protection in this case was neither 

impracticable nor unnecessary and as for the rest the direction 

rests, I take it, upon the proposition that no act or omission is 

actionable as a tort if a party has expressly or impliedly assented 
to it. Volenti non jit injuria. 

But whether the deceased assented or not in the present case 
was a question of fact for the jury and not a matter of law for the 
judge. 

Again he left the question of contributory negligence to the jury 
which also in this case was a question of fact for the jury. 

The jury returned a general verdict for the defendant but unfor­

tunately it is impossible to say on what issue that verdict is based, 
whether negligence on the part of the respondent in not providing 

an overhead bridge, or that the deceased assented to the risk he 
ran or contributory negligence on his part. 

Therefore, in m y opinion, there should be a new trial ofthe action. 

DIXON J. This is an appeal from a decision of the Full Court 

of the Supreme Court of N e w South Wales refusing to disturb a 
verdict for the defendant returned by the jury in an action under 
Lord Campbell's Act. 

The action was brought against the Commissioner for Railways 
by the widow of a fireman employed by the Commissioner. He 

had lost his life in the Broadmeadow shunting yards outside New­

castle on 4th December 1945. While crossing the lines on his 
way to the loco depot from a goods train from which he had alighted 

he was run down and killed by a string of brake-vans and other 
vehicles that were suddenly set in motion in the course of shunting. 

The widow, who is the appellant, based her action on negligence 

at common law and at the trial her counsel attempted to establish 
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negligence on the part of the Com mi--inner in more than oni ' A-

But Herron J., before w h o m the action was tried, withdrew from 

the consideration ofthe pnv all item- of negligence but one. The r 

question of negligence which he submitted to the jury wa- whether. 

in the exerci e of reasonable care for the safety of the running stall , 
the Commissioner OUgb.1 to have provided an overhead foot bridgl e m 

ad., the vaids and. if so. whether the deceased1 death was d m 

to the Commissioner's neglect to erect a bridge. The jurv must be 

taken to have found upon this question m favour ofthe ( lommissioner, 

although it is conceivable that their verdict against the plainti 

io he explained bv the hypothesis that thev considered that the 

deceased had been L'lliltv of colli nbllt orv neghgence in the '•>. a V III 

which he crossed the line where the brake van- were standing 'hat 

were suddenly put in motion. 

The circumstances of the accident were not proved with the 

exactness of detail which in a court of appeal mav go far to govern 

a ipiestion whether some issue or allegation should have 1 11 

sill HIM I led to the pirv. an exact uess of detail which, howev et. al a 

trial commonly is regarded as little to the purpose in influencing 

the v erdict. 

The question for our decision is whether IIII'IHII .). was right ill 

withdrawing from the jurv all other allegations of neghgence, 

except I he omission to prov ide a bi idee. or. III ot her words, whether 

there is evidence upon winch a jury might reasonably find that. 

as a cause contributing to the accident. there was a failure of due 

care on the pan of the Commissioner or Ins servants in some other 
respecl . 

C o m m o n employment is not a defence in New South Wales. 

For the purpose of the question stated, when more than one 

inference or interpretation is open upon the evidence, we must 

adopt thai most favourable to the plaintiff's case. O n this footing 

I think the material facts appearing in evidence m a v be stated 

briefly as follows. The deceased and an engine-driver named Cole 

had thai dav worked a train from Enfield to Teralba. where they 

had been relieved about noon. It was their dutv then to proceed 

by the lirst available train, whether passenger or goods tram, to 

Broadmeadow and there sign off at the loco depot. For the purpose 

Of pay the time was reckoned which thev had occupied in travelling 

to Broadmeadow until arrival there together with five additional 

minutes to cover the time taken to walk from the train across the 

yards to the loco depot. Thev caught a e,„,ds train at Teralba 

and travelled in the brake-van. Tbe goods train travelled on the 

main line to Adamstown, which is at the southerly end o( the 
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Broadmeadow yards. There it was put through the down shunting-

neck and run on to one of the down sidings, where it was brought 

to a standstill. From the circumstances it might reasonablv be 

assumed that the train drew up with its brake-van about opposite 

the loco depot and with its engine at the northerly end ofthe siding, 

that is, well down the yard. There appear to be eight down sidings 

running parallel and side by side, with a cess or " six foot " between 

each of them, No. 1 being the nearest to the loco depot which lies 

to the west. The yards run roughly from south to north. The 

shunting yards are not gravitation yards but are flat. There is, 

however, a slight fall to the north, enough to make it desirable to 

brake standing trucks in order to be sure of holding them. The 

down siding upon which the train pulled up was No. 6. 

The engine-driver Cole and his fireman, the deceased, alighted 

from the brake-van and proceeded to cross the intervening metals 

at right angles, going west towards the depot. On No. 3 down 

siding a string of vehicles was standing stationary. There may have 

been a dozen vehicles ; two or three were a class of brake-van 
called " H.D." and the rest open " S " trucks. They were standing 

slightly up the track from the intended line of passage of Cole and 

the deceased who would pass behind the trucks on their left as they 

went to the loco depot. In fact they proceeded to cross the rails 

of No. 3 track about three yards behind the stationary vehicles. 

The rearmost, vehicle was a brake-van. Cole was in front and the 

deceased a couple of paces behind him. Just as Cole completed his 

crossing of No. 3 track—he had cleared the line, so to speak, of the 

overhang of the brake-van—there was a crash and the string of 

vehicles was violently propelled along the track northwards. The 
deceased had just about reached the further or more westerly rail 

of No. 3 track. The brake-van struck him and knocked him down. 

Eight of the vehicles passed over him. They were propelled a 

distance of about one hundred yards before they came again to a 

standstill. The stationary vehicles had been shot forward by the 

impact of a number of ballast trucks, which had been kicked off an 
engine on No. 3 down siding for the purpose of sending the stationary 

vehicles down the yard and, presumably, the ballast trucks also. 

A shunting crew consisting of a senior shunter and four other 

men were at work and it is to be assumed that the bringing in of 

the train upon No. 6 siding and the kicking-off of the ballast trucks 
on No. 3 siding were done under the directions ofthe senior shunter. 

The distance between No. 6 siding and No. 3 siding may be taken 

to be about a dozen yards. The deceased and Cole had got down 
from the brake-van to the westerly " six foot " and probably the 
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deceased had walked about thirty feet when he was struck 1. ' A-

icle. 
It is suggested thai the senior shuntei showed a failure in due . 

care in ending the ballast I rucks down No. 3 siding without warning, TON 

after putting the arriving goods train which carried Cole and 

deceased upon No. li siding where be would know it had drawn 1:1 

near the stationary trucks and vans which the impact ofthe ball s\\Y 

... intended to propel forward. For I ind also 

because the failure of the Commissioner to institute m of 

warning or some ot her safeguard for the protection of the members 

of i he running staff who might bave occasion to cro 

relied upon as evidence of negligence, il is neci rhal 

are the duties of the five members of a shunting crew and how. m 

the present instance, thev were disposed and imw thev wen 

tivclv occupied ai the time of the accident It is also •• 

to sav something about the arrangemenl of the shuntint yard. 

Such a shunting crew consists, first, of a Benior shunter who 

d i reels operations, broad Iv Speaking, from the end w here the en 

ii pushing Or drawing the Vehicles; second, of a No. | mail who 

works chiefly where t lie i rucks leave the engine, thai is, who " cuts 

off t hi id. of a points man w ho receives the s|en;d- .if t he -eiuor 

shunter or the No. | man at the points and changes the poi 

accordingly; fourth, of a middleman who follows the trucks, 

though not always right through, and applies the brakes when 

necessarv : and fifth, of a bottom man who i- stationed at the far 

end of the yard and makes good the n a m bv coupling the vehicles 

that are sent down and who couples up the engine which comes 

from the loco sheds or yard. In tins work the middleman mav 

help. The bottom man, il is said, is not " working with th 
He may cross from one sel of rails to another to cut off an incoming 

engine or ;o couple up an outgoing engine. 

On the occasion of the accident the senior shunter, whose name 

is Roach, was stationed up the yard a considerable distance south 

ol the place where the accident occurred. What the distance was 

it would be hard to say. The plan ofthe yards put in bears no 

scale and it is hardly possible to supply the deficiency from the oral 

estimates of various distances and from the information contained 

upon a plan, put in. of a small portion of tie n quo. But 

Roach was standing al the shunt inc neck. The down main that 

enters the vard from the south fans out into a down relief siding, 

a down through road and a down shunting-neck. The down 

shunting neck, in turn, fans out into live marshalling grids or 

sidings and into the eight down sidings which open out further 
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north than the marshalling sidings. Roach was on the main 

shunting-neck. The pointsman Hicks was stationed at the points 

where the eight down sidings, as distinguished from the down 

marshalling grids or sidings, branch off. Their fanning out means 

that going north they curve before they straighten out into eight 

parallel lines. The No. 1 man, Coleman, was assisting the senior 

shunter. H e was further north and had crossed westerly to inquire 

about a delayed train which had pulled up on a down line, perhaps 

the down through. The train moved off and he turned to come 

back just as the accident happened. H e says that he was one 

hundred and fifty yards away. The middleman, Starr, was down at 

the bottom end, uncoupling the engine of the goods train which 

had just come in, that upon which the deceased and Cole had 

travelled from Teralba. There is no evidence what the bottom 

man, Stone, was doing. Indeed in the evidence there is some 

confusion between him and Starr and it would perhaps be open to 

the jury to conclude that Starr was the bottom man and Stone, as 
middleman, was unaccounted for. Of these men only Coleman was 

called as a witness. 

The ballast trucks which struck the stationary string of trucks 

and brake-vans must have been pushed by an engine which travelled 

through or from the shunting-neck and they must have been pushed 

or kicked through the points controlled by Hicks on to No. 3 down 

siding. Just before that the goods train carrying the deceased and 
Cole must have passed through the same neck and have been 

switched by the points worked by Hicks to No. 6 down siding. 

The moving ballast trucks would be hidden from the deceased and 

Cole by the stationary vehicles on No. 3, unless they were seen as 

they moved from the points on the curve of No. 3 before that line 
straightened out. The speed at which they moved is described 

as the ordinary shunting rate and the operation of kicking them off 

to bump along the stationary vehicles is described as an ordinary 
shunting operation. 

There is no evidence that Roach or any of the shunting crew had 

reason to know that the incoming train from which Cole and the 

deceased alighted carried passengers, but they would know that 

the guard might leave it and they would know of the possibility 

of its carrying some other members of the running staff. The yards 

were neeessarily traversed at times by guards, shunters, fettlers, 
yardmasters, night officers, train examiners, engine-drivers and 

firemen. There was evidence that representations had been made 
to the Commissioner concerning the increasing danger to which 

such members of the running staff were exposed because of the 
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j. In the a mi unit of shunting 0per.1t ion- .md in the noise whic 

made whistling im warning. 

| M .,n this state of fact- that w e must decide whether the plaintiff 

made a case of negligence (other than the failure to provide a 

bridge) on the part of the Commissioner or I ata tit to be 

mbmitted to a jury. 

Counsel for the Commissioner candidly said thai no special 

precautions were adopted to guard the men againsl the dan 

attendant upon crossing a shunting yard lb- contention was 

thai there were none thai could be taken by the Commissioner and 

thai the risks were an unavoidable incident of the operati 

rom the same causes as the n I io a pedestrian o| 

a cit v street. Vehicles moved and might move suddenly on shunting 

or running lines. Thev were visible: thev moved on lived 1 

.md the risks arose from crossine with insufficient margin thro 

carelessness or inattention. The onlv vehicles not likely to n 

were those speclalK marked with a red disc or fight, because men 

were al work on or under t hem. 

It is. I think, incumbent upon the plaintiff-appellant to point 

1.. ome specific precaution which the Commissioner mighl reasonably 

have taken but omitted. It is not enough, in mv opinion, for her 

to sav lhat the Commissioner chose to pul down in the shunting 

I the engine crew relieved at Teralba. as he did many other 

engine crews, and that he was bound either to sel them down 111 11 

place outside the vards or to provide some special protection 

fur them against the dangers attendant upon a shunting yard. 

It is pari of the ordinary work of the running staff of a railroad 

h iv e aboul amongsl trains a ud railway vehicles and it is tbe 

Common and necessarv practice for the crew of a H a m te 1 loss the 

rails when they are relieved. Where running stall arc carried as 

passengers the necessity is not the same; it is not inescapable. 

hut it is the usual and c o m m o n practice and I do not think it would 

he reasonable for a pnv to find that ii was negligence to set down 

111 the vards a relieved engine crew carried as passengers in a e,,ods 

Irani. 

Hut one of the witnesses, during his cross-examination, said that 

he would agree to the proposition put to him that had a shunter 

heen placed at the stationary vehicles to warn people that they 

mighl suddenly move, it would have been a safe precaution to rake. 

Some attempted explanation of this answer was m a d e by the 

witness in his reexamination, but it would lie for tbe jurv to siv 

whether the effect of the answer was removed, whatever that effect 

may he. Davidson .1.. who dissented from the majority of the 

VOL. 1 \\v . 23 
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Full Court and would have granted a new trial, was impressed vvith 

the answer as affording a basis for a finding against the defendant. 

Literally the evidence only means that, if it were done, it would 

have been a precaution ensuring or increasing the safety of the 

operation. To place a m a n at the rear of all strings of stationarv 

vehicles about to be shunted is, I think, a thing which consideration 

will show to be impracticable. It is not a precaution which could 

be reasonably required of the Commissioner. To say that it should 

have been done in the particular circumstances surrounding the 

accident is another thing. That is a contention which forms part 

of what I regard as the real question in the case. It is the question 

whether, because a train had just come to a standstill on a neigh­

bouring line, the chief shunter ought to have taken some specific 

precaution, either by delaying the shunting on No. 6 till anybody 

who might cross from the goods train was clear, or by sending some­

body down to warn people or to signal back to him that all was 

clear or by some other means. 
After giving full consideration to this question, I a m unable to 

regard it as reasonably open to a jury to find that the senior shunter, 
or any other member of the shunting crew, was negligent in sending 

through the engine and ballast trucks when and as they did and 

without taking any additional or special precautions such as I have 

mentioned. 
In shunting yards the movement of vehicles is constant. Unless 

there is some ground for supposing that vehicles stationary at the 

moment they are seen are not the subject of immediate operations 

their sudden movement is to be foreseen. There was no reason 
for the senior shunter to expect a number of people to alight from 

the brake-van of the goods train. The guard and two or three 

others at most might do so. The operation of shunting was normal 

and was carried out in a usual manner, though no doubt it included 

what strangers to such yards might consider a violent impact. The 

shunting crew were at normal work in various parts of the yards. 
What Stone was doing does not appear, but, even if he or Starr 

had accompanied the ballast trucks as they moved down, he could 

not have seen the deceased or have influenced the course events 
took. 

The cause of the accident was really the short distance between 

the rearmost brake-van and the deceased and Cole as they crossed. 
For three yards is a short distance where trucks may be suddenly 

" kicked " forward. 
It is an unfortunate case but the cause of action depends on 

negligence and for the plaintiff to succeed she must be able to 
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indicate some negligent act or omission on the part ofthe C o m - H*' 

oner or his servants. That [ think, on the evidence, she cannol [~*j 

I am, therefore, of opinion that the appeal -hould be dismissed. ron 

1 M|s-

M C T L E R N A N .1. The question whether negligence can be inferred SHWI 

from the facts proved in tin ca i i- no; itself ,i question of fad \ ' ! . W 

for the jury. It is a ipiestion of law for the court (Metropolitan 

Railway Co. v. Jackson (I) )• I a m of opinion thai Herron J. 

righl m deciding that the jury could not legitimately infer from the 

facts thai the shunting Operation which resulted in the death of • 

appellant's husband was done negligently. In this Courl the 

appellant alleged that tbe respondent was guilty of negligence m 

connection with this shunting operation in that the respondent had 

no one to warn the deceased that the vehicles which ran over him 

would be started into motion. If the respondent had taken this 

precaution the pnv could find that it would have prevented the 

fatality. Bu1 that is not the test of whether there was negligence. 

The question is whether, the facts being as they were, the respondent 

faded to observe its dutv to take due and reasonable care foi the 

s.iI'd \ of t he deceased and nol to subject him to linneces&flj] risk. 

The deceased did not meet Ins death from anv danger w huh he had 

no reason to apprehend. lie was bound to use ordinary care m 

crossing in front ofthe vehicles which bit hnn. This ordinalv care 

would have prevented the accident. It was an o r d m . m -hiiiitnie 

operation and was done iii the usual manner. The deceased was 

experienced in crossing railwav premises where such shunting 

operations are c o m m o n . H e knew that anv stationary vehicle in 

this yard was likely to be started into motion without warning. 

The onlv exceptions were v ehii les on which there were red discs. 

None of the v chicles which hit the decease.! liore a red dn. T 

was ample room for the deceased to walk at a safe distance from the 

front of the leading vehicle. lie could get clear of the rails ill a 

lew seconds. There is nothing m the facts making it reasonable 

that the respondent should have had someone to give warning that 

motion was about to be imparted to the stationary vein, les 

Stitblci/ x. Loudon <l- North Western Railway Co. (2), 

l agree that the appeal should be dismissed. 

WILLIAMS .I. The deceased was a member o\' the running staff 

"I the railways. The accident occurred whilst he was crossing a 

Bel of railway lines in a shunting van!. It was caused by some 

(I) (!S77);s App.CM. 193,»l p. 200. (2) (1885] 1 I..K. Ex. 13. 
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H. C. OF A. stationary vehicles being bumped and set in motion by other vehicles 
194^. j n ^ g ordinary course of shunting operations, and the former 

BRESSFNG- vehicles colliding with and over-running the deceased. 
TON The risk incurred in crossing railway lines in a shunting yard in 

COMMIS broad daylight is an ordinary incident of the employment of the 
SIONER FOR running staff of a railway. It is a risk similar to that discussed in 

fltfSwT* Jury v- Commissioner for Railways (N.S.W.) (1) and Key v. Com­
missioner for Railways (N.S.W.) (2) against which ordinary care and 

caution on the part of a member of such staff should be a sufficient 

safeguard. There was no evidence on which the jury could have 

reasonably found that there was a duty on the respondent to warn 

such employees before stationary vehicles were set in motion. 

In m y opinion the appeal should be dismissed. 

Appeal dismissed with costs. 

Solicitors for the appellant, Mervyn Finlay & Co. 

Solicitor for the respondent, Fred. W. Bretnall, Solicitor for 

Railways (N.S.W.) 
J. B. 

(1) (1935) 53 C.L.R. 273. (2) (1941) 64 C.L.R. 619. 


