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SLOAN AND OTHERS PLAIUTIFFS; 

VM. 

POLLARD AND OTHERS .... DEFENDANTS. 

Constitutional Law (Cth.) Defenci National security Food control Ordei mad* \\ n ,,, \ 
after cessation of hostilities Purpos* Supply oj necessary ; |,l)7 
Kiiit/iltim Agreement made during war-tinu Validity of order Defenc* S r 1 

(Transitional Provisions) Act 1946 (No. 77 <-/ 1946), s. 6 National Security S T O H B Y , 
(Food Control) Regulations (S.lt. 1943 A'.,. 166), rep. u. .v.. . i |.|.;: 

In lull, during the war, the Commonwealth Government agreed to supply ' ' ** 

le Hie Government of the United K lorn for four yean from 1st Jul] 1044 i 

all butter .and cheese in excess ofthe n Is ofthe Commonwealth, the military Dixon*1"' 

foroea of the Commonwealth and l.s.A. and I V I : R.A . the agreement %V\ II'I'I , T','/-" J*I "' 
showing thai it was intended thai the Commonwealth would endeavour to 

make available as much butter as possible. In Augusl 1947, two pears 

after the cessation of hostilities, the Minister ••! State foi Commerce an.I 

Igrioulture, under Hie National Security (/•'.».</ Control) Regulai 

continued in force by s, 6 et Hie Defence (Transitional Provisions) let nun. 

made the Cream (Disposal an.I Use) Order which, inter alia, forbade, except 

under permit, Hie sale or use of cream for any purpose other than th.- produc­
tion of butter or cheese, 

lliltl that the order was valid under the defenoe power a- carrying ..ut 

•"I agreemenl which, when made, was reasonably iiienieni.il to the conduct 
el t he \\ ar. 

All ION. 

[n an action commenced in the High Court by John Henry Sloan, 

•'"Im Ronald Anderson. William Anderson. Thomas William Seddon 

Sloan, Eileen Jane Alice Anderson and Charles Richard Stevens 

trading as Regal Cream Products against Richard Thomas Pollard, 

Walter Leslie Smallhorn and the Commonwealth o{ Australia, the 

statement of claim was substantially as follows:— 

1- The plaintiffs are registered under tho provisions of the 

ess Names Act 1928 (Vict.) as the proprietors of a bush 
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carried on under the name of " Regal Cream Products " at 27 Arden 

Street, North Melbourne, Victoria, the nature of such business 

SLOAN being the purchase, processing and sale of cream. 
v. 2. The defendant Reginald Thomas Pollard is the Minister of 

State for Commerce and Agriculture of the defendant Common­

wealth of Australia. 

3. The defendant Walter Leslie Smallhorn is an officer of the 
defendant Commonwealth of Australia. 

4. The plaintiffs have for many years carried on this business 

and have built up a large and extensive trade therein, in the course 
of which they sell large quantities of cream to, inter alios, pastry­

cooks and retail vendors of cream. 
5. (1) B y an Act of the Parliament of the Commonwealth of 

Australia entitled the Defence (Transitional Provisions) Act 1946 

which came into operation on 1st January 1947, it was enacted, 
inter alia, that the regulations the titles of which were specified in 

the first column of the first schedule thereto should, subject to such 

Act, be in force until midnight on 31st December 1947. 
(2) Included in the regulations the titles of which were specified 

in the first column of the said schedule were regulations entitled 

the National Security (Food Control) Regulations. 
6. (1) O n 22nd August 1947 the defendant Reginald Thomas 

Pollard as Minister of State for Commerce and Agriculture 

purporting to act pursuant to reg. 9 of the National Security (Food 
Control) Regulations made an Order entitled Cream (Disposal and 

Use) Order which provided inter alia, that:— 

" 4. A person shall not without the consent of the Controller-

General of Food sell, exchange, give away or otherwise dispose 
of cream except— 

(a) to a person who is registered or licensed in respect of 
premises which are required to be registered or licensed 

under the law of any State or Territory of the Common­
wealth providing for the registration of butter factories 

or cheese factories or 

(b) under the authority of and in accordance with the terms 

and conditions of a permit." 
(2) The order purported to come into operation on 1st September 

1947. 

7. (1) The cream which the plaintiffs purchase, process and sell 

in the course of their business is produced from cows' milk in the 
State of Victoria. 

(2) O n 1st September 1947, and at all other material times, the 

quantity of cows' milk produced in the State of Victoria and in 
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other parts of the Commonwealth of Australia was more than 
-IIHUI,.,,t to supply the d e m a n d therefor and for cream and 

other product derived therefrom by persons desiring to purcl 
the .same for 11 c oi consumption in the C o m m o n w e a l t h and or 
for use or consumption by the armed forces of the C o m m o n w e a l t h , 

and the sole purpose of the order is to increase the exportable 
surplus of products derived or manufactured from milk or cream. 

8. By letter dated 23rd September 1947 the defendant Walter 
Leslie Si nail horn acting for and on behalf of the Controller-General 
of Food and at the direction of the defendant Reginald T h o m a s 
Pollard as Minister of State for C o m m e r c e and Agriculture 
informed the plaintiffs that it would l»e aecessary for them to apply 

immediately for a permit under the order to purchase cream from 
producers or butter factories for resale by them to manufacturers 

of ue cream or other approved products, hospitals and rci.ul v endors 
holding permits in respect of medical ease-. 

9. (I) By notice in writing dated 30tb Sept e m her 1947 the defen 
dan! Walter Leslie Sinallhorn required the plaintiffs tn supply hnn 
in Writing not later than 7th October 1947 certain iiiformatn.ii to 
vv 11 

(i) N a m e s and addresses of persons or companies supplied 
with cream by ihe plaintiffs since 1st September 1947 to 
30th September I(.»I7. inclusive, and 

(n) Quantities of cream supplied to each of the -aid persons 
or companies w ithin ' he period specified, 

('_') In so requiring the plaintiffs to Bupply to him that informs 

lion. Walter Leslie Small horn purported to act in pursuance of par. 
11 ol the Order and of ihe powers conferred thereunder. 

10. By Idler dated 6th October 1947 to Walter Leslie Smallhorn 
the plaintiffs refused to supply the said information on the ground 
thai the Order was not within the power of the C o m m o n w e a l t h of 
Australia to m a k e and was had in law . 

II. O n loth October L947 Walter Leslie Smallhorn laid an mfoi 
mation against certain of the plaintiffs under the p m v isions of tie 
Judicium Act 1903-1936, the Defence (Transitional I' Act 
1946, both of the C o m m o n w e a l t h of Australia and the Jus 

1928 (\ ict.). alleging that thev the said plaintiffs did contrary to the 
Defence (Transitional Provisions) Act fail to comply with a pro-
v IS10D ol the (>rdcr in that ihev. being persons w h o had I n required 

under par. 9 of the Order to supply information did fail to supply 

the information on or before the date specified in the notice to the 
person making the requirement. 

http://rci.ul
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H. C. OF A. 12. B y reason of the Order, persons from w h o m the plaintiffs 
1947- have hitherto in the course of their business obtained supplies of 

„ cream are reluctant to supply the plaintiffs therewith unless a 

v. permit is obtained by the plaintiffs pursuant to the Order and the 
POLLARD. piam^if[s cannot supply to persons desirous of purchasing cream 

from them in the course of their business (other than persons who 

hold a permit pursuant to the Order) save under the threat of 

prosecution for an offence against the provisions of the Defence 

(Transitional Provisions) Act 1946. 
13. The defendants and each of them threaten and intend to 

require the plaintiffs to cease the acquisition or sale of cream, other­
wise than in accordance with the provisions of the Order, and 

to require the plaintiffs to supply such information as from time to 

time m a y be required under the Order and to institute prosecutions 

against the plaintiffs for failure to comply with the provisions of 

the Order. 

The plaintiffs claimed :— 
1. Against all the defendants :— 

(a) A declaration that the Cream (Disposal and Use) Order is 

not authorized by the provisions of the Defence (Tran­

sitional Provisions) Act 1946 or the National Security 
(Food Control) Regulations and is void. 

(b) Alternatively with (a), a declaration that in so far as the 

National Security (Food Control) Regulations and/or the 
Defence (Transitional Provisions) Act 1946 purport to 

authorize the making of the Cream (Disposal and Use) 

Order, the National Security (Food Control) Regulations 

and the Defence (Transitional Provisions) Act 1946 are 
beyond the powers of the Parliament of the Commonwealth 

of Australia, contrary to the provisions of the Constitution 

of the Commonwealth and are void. 

2. Against the defendants Reginald Thomas Pollard and Walter 
Leslie Smallhorn :— 

A n injunction restraining the defendants and either of them 

and any person acting under their direction or the direction 

of either of them from taking any action against or in relation 
to the plaintiffs or any of them in pursuance or purported 

pursuance of the provisions of the Order. 
The president of the Cream Products Manufacturers Association 

deposed in an affidavit that on 15th October 1947 he was informed 

by the secretary of the Australian Dairy Produce Board, constituted 

under the provisions of the Dairy Produce Export Control Act 1924-

1942, that the ban on the sale of cream contained in the Cream 
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(|ii posal and l'-i| Order was. n,,t necessary in order to maintain 

the present butter ration scale in Australia ; that the production 

in Australia of cream and of cream derivative- such as buttei and H n l V 

cheese. Iioth liefol'e ihe eon liny into operation of t lie on hn and at the 

. nt time, was more than sufficient for all domestic needs (inclu-

iline the demand for tabic cream) in Australia and for the -upply of 

t|M. armed Ion,, of Australia ; that the onlv pnrpo-e of the order 

was to stimulate exports to Great Britain ; that from one half to 

I hi ids of the total production of cream in An-t ralia wa- exported 

as hut ter ; t hat the enforcement oft he order would mean that 10,000 

inn of extra butter per annum would In- available for export ; and 

that the information so given by bim, tin- secretary, wa- based upon 

In knowledge of the official statistics prepared by the officers of the 

aid Board. 

\n affidavit by Archibald Spencer, sworn 23rd October 1947, 

was, so far as material, as follows : 

2. That the first order for the restriction of the use of cream in 

the C o m nwealth was made in .May 1943. This order was made. 

for the purposes of meeting heavy demands for buttei from the 

:i lined serv ices of I he ( 'ommonw ealt h and from the United Kingdom 

and hv reason of ihe decline in the production of dairy products 

it was found necessarv to restrict the use of cream except for high 

priority dairy products and Ihe sale of cream as sweet 01 table cream 

except on approved medical grounds was prohibited. 

3. That in February I'M I the form of the order was slightly 

ohanged but continued in operation for substantially the same 

reasons. This order of February 10 1 1 continued in force until 

lith November 1946. 
I. That although reliable statistics of sweet 01 table cream con­

sumption before MAX 1943 were nol available, it was estimated 

thai it was the equivalent of at least 5,000 ton- of commercial 

butter per annum. 

5. That during September-October 1946 a survey of butter 
production prospects was made. It was anticipated that improve­

ment iii the manpower position, brought about by releases from 

the Services, would result m increased production which, together 

with some 12,000 ions annually, no longer required for the Allied 

Sen ices based on Australia, would assure the export annually of 

60,000 ions to deal Britain without relying on anv savings from 

the cream ban. The annual export of 60,000 tons of butter to the 

United Kingdom was promised by the Commonwealth to sustain 

the ration of butter decided on hv the British Ministry of Food. 
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It was proved that in August 1947 the food position in the United 

Kingdom was rapidly deteriorating and advice was communicated 

on behalf of His Majesty's Government of the United Kingdom 

to the Commonwealth Government of the probability of serious 

shortage of essential foodstuffs ; further that the Commonwealth 

Government recognized that the food situation in the United 

Kingdom was extremely serious and formed the opinion that the 

provision of sufficient fats in the 1947-1948 winter would be a 

matter of vital importance for the maintenance of the life and 
health of very many inhabitants of the United Kingdom. 

The evidence also showed that in the year 1944 the Government of 

the United Kingdom and the Government of the Commonwealth of 
Australia agreed that the Government of the Commonwealth of Aus­

tralia would make available for sale to the Government of the United 

Kingdom for the period commencing 1st July 1944 and ending 30th 

June 1948 all butter and cheese in excess of that required to satisfy 

the needs of Australia including those of the Australian Forces, the 
requirements of the United States of America as should be agreed in 

consultation with the Government of the United Kingdom, supplies 

to U.N.R.R.A. and the sale to other markets after consultation and 
agreement with the Government of the United Kingdom. It was 
further agreed that the Government of the Commonwealth of Aus­

tralia in determining quantities to be made available for the milk 

production of each season would consult with the Government of 

the United Kingdom and would, within the limits of the productive 
capacity of Australia, take all necessary steps to ensure that supplies 

of butter and cheese were made available for sale in such proportions 

as might be required by the Government of the United Kingdom. 
Negotiations were then being conducted between the Government 

of the United Kingdom and the Government of the Commonwealth 

of Australia for an extension of the agreement already entered into 
beyond the period ending 30th June 1948. 

It was estimated that the total butter production in the 
Commonwealth for the year 1947-1948 would be approximately 

160,000 tons of which 100,000 tons would be available under 

the existing rationing system for consumption in Australia. The 

balance of 60,000 tons would be exported primarily to the United 

Kingdom. The estimate of the total production and of the export 

balance was based upon the assumption of a continuance of the 
modified ban on the use of sweet or table cream as it existed at 

present. The termination of the limitation upon the use of cream 

abovementioned would reduce the export balance by 6,000 tons, 

constituting ten per cent of the total amount available for export. 
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A motion by the plaintiffs for an interlocutory injunction was " ' 

by consent, on 30th October 1947, ordered by McTiernan J. to be ''''*'' 

turned into a motion for decree and. also by consent, wa- directed 

to be argued before ihe Full Court. 

The two Governments having regard to the conditions then 

prevailing were to enter into discussions In-fore :;i-t December 1947 

rdingthe arrangements which were to apply after 30th June 1948. 

If it were t hen decided that a further agreement -houhl not he made 

between the two Governments lor the -ale and purchase of butter 

and cheese, the Government of the Commonwealth would, during the 

month of July 1948, transmit to the Government of the United 

.hnn, details including the descriptions ami quantities of 

buttei and cheese unshipped at 30tb .llllie 1948 due to lie lifted in 

accordance with the agreement and the Government of the United 

Kingdom would buy such butter and cheese at the prices operating 

ai the termination of this agreement. 

Provision relating to butter and cheese was made in a schedule 

to ihe document in respect of the following matter-: prices, 

evidence of date of production, advances, weights and packs 

Bait, preservative, adulteration and moisture, quantity, Btorage, 

shipping documents, and loss prior to ocean shipment. 

\ defence to (he action was tiled hv the defendants during the 

bearing before the h'ull Court and the motion then proceeded as 

the I rial of Ihe action. 

Further facts and the relevant stal utory provisions and regulations 

are sufficiently set forth in judgments hereunder. 

Tail K.C. (with him Nelson), for the plaintiffs. The ('ream 

(Disposal and Use) Order, made m AugUBt 1947, vvas not authorized 

hy the Defence (Transitional Provisions) Act 1946 or the National 

Security (Food Control) Regulations and is void. The onlv purpose 

of ihe order was lo stimulate the export of butter, not cream, to 

the United Kingdom. The order docs not come within the scope 

ofthe defence power. It was not made in aid of the C o m m o n s earth 

iii aid of I he I'nit ed Kingdom. In those circu instances the order i-

not supported by the defence power in the Constitution or at all. 

The ell'eet of the order is to deprive the plaintiffs oi then busi 

and without anv compensation therefor. 

| D I X O N .1. The ipiestion is whether the defence power enables 

the Commonwealth to take measures to ensure the performance 

<>f an agreement or the carrying out of an undertaking made in 

war tune vvith the prospect o\' the war continuing for an indefinite 

period. | • 
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On the facts the prohibition was not imposed for the purpose of 

defence. It had nothing to do with the armed forces, nor had it any 

connection with the defence economy of the Commonwealth, and it is 

clear that the ban has nothing to do with the rehabilitation of the 

Commonwealth service personnel or the people of the Commonwealth 

after the war. The defence power does not operate to enable the 

doing of matters that fall outside one or other of those classifications. 

The thing done or proposed to be done under the defence power 

must have a real connection with the defence of the Commonwealth 

and not a mere remote possibility of connection. The rehabilitation 

of other countries does not come within the defence power. Upon 
the passing of the Defence (Transitional Provisions) Act 1946 the 

Food Control Regulations became statutory. The power given by 

reg. 9 (d) of those regulations was for the purpose of making orders 

for defence purposes only. The object of the power appears from 

a perusal of the Act to be limited to rehabilitation. Recital (a) in 

the preamble to the Act seems to be a limitation upon the objects 
for which orders can be made ; it is directed to the time during which 

they shall operate as well as the purpose for which they shall be 

made, the purpose being the transition from war conditions to 

peace. The fact that the Act deals with the defence of the Common­

wealth generally is not only apparent from the preambles and 

appears also from the nature and scope of the Act itself. The matters 

provided for are directed to the maintenance of the defence of the 

Commonwealth. The preamble limits the power of the Minister 
to make orders that are or can be said to be for rehabilitation 

matters. A power given under an Act can be validly exercised 

only for the purpose or purposes for which the Act was enacted 

(R. v. Bromhead; Ex parte Miss Daveney Pty. Ltd. (1); Arthur 

Yates & Co. Pty. Ltd. v. Vegetable Seeds Committee (2) ; Australian 

Textiles Pty. Ltd. v. The Commonwealth (3) ). A n order made 

under the regulations can be made only for a purpose that is limited 

to the objects set out in the preamble. The object of the order was 

the increase of food supplies to the United Kingdom and was 
outside the power that was given through the defence power by the 

Defence (Transitional Provisions) Act. The order, which purports 

to deal with the use of cream in the Commonwealth, was made with 

a view to increasing the quantity of butter available for export 

from the Commonwealth to the United Kingdom and not with 

a view to the rehabilitation and restoration from war to peace in 

(1) (1946) 73 C.L.R. 237, at p. 243. 
(2) (1945) 72 C.L.R. 37, at pp. 67, 

68, 79. 

(3) (1945) 71 C.L.R, 161, at p. 179. 
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the Commonwealth. There is m, real and substantial connection H. c. or A. 

between the fixing of condition-, as to the -ale and disposal and use J**7-; 

ofen.am in Ihe Commonwealth and the defence ofthe C o m m o n ­

wealth. H o w far there must he a real specific connection is 

shown in The Commonwealth v. Australian ('ouiwoiiircilth Shipping 

Board (li; Attorney-General (Vict.) v. The Commonwealth (2) and 

Victorian Chamber of Manufactures v. The Commonwealth ('•',). The 
Minister has made an order for the distribution of cream, not for 

the purposes of defence, therefore the order is invalid. The test 

is: has the matter any real and substantial connect ion with 

the defence of ihe ('oinlnon Wea It h. The rehabilitation a-peet 

was dealt with in Dawson x. The Commonwealth (1): Mtlltr x. 

Hit Commonwealth (5) : Real Estate Institute of New South Wales 

<r. Blair (6) and Australian Textiles Pty. Lid. x. The Commonwealth (7). 
11 does noi follow that because there was an existing valid agreement 

made under the defence power in I'M I that an order made in 1947 

with a view lo implementing the carrying out of that agreemenl can 

a! e derive its validity from the defence power. A law for the 

purpose of implementing the agreement cannot be made under the 

defence power. 

I'lulli/is K.C. (with him Fazio), for the defendants. The powei 

of the Minister under the National Security (Food Control) Regula 

Imits is a power to be exercised within the defence power or for the 

purpose of the defence power. The power Conferred hv reg. '-1 is 

within the defence power. The power of the Minister is not 

limited to the exercise of (he defence power hut extends to the 

exercise of any constitutional power available to the Parliament. 

The order could he justified under, e.g. the power with respect to 

trade and commerce with other countries and the power with 

respect to external affairs. The preamble to the Act does not 
1 1 in any way the powers to he exercised under the Act. The 

preamble states that it is necessarv to make provision for the 

Security and defence of the Commonwealth and other purpOf 

lUJ constitutional power which the Parliament has m a y be called 

in aid hy it for those purposes. The powers of the Minister under 

teg, 9 can only be limited by the relevant powers in the Constitution 

and, ultimately, the only way those powers can be limited is bv 

Stating what exercise would be beyond power. Those powers 

926) 39 C.L.R. 1. at v. 9. 
(-1 (1935) 52 C.L.R. 533. 
(3) (1943) lo C.L.R. 113. at pp. 417. 

41S. 

(4) (19411) 73 C.L.R. 157. at p. 173. 
(5) (1946) 73 C.1..K. 1ST. 
(in (1946) 73 C.1..K. 213. 
(7) (194a) 71 C.1..K. 161. 
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H. C. OF A. should not be read down any further than is required by the Con-
1947, stitution. Assuming, however, that the justification for the 

c Minister's exercise of power must be found within the defence 
Ol.OAN L 

v. power, it is supported by three separate reasons, namely : (1) the 
POLLAKD. o r ( j e r is a valid exercise of the defence power in view of the 

existence of the agreement ; (ii) the power required to deal with 
the matters which have been dealt with during the war and cannot 
be brought to an immediate conclusion upon the cessation of 

hostilities is a continuation or winding-up power ; and (iii) powers 

connected with the defence of the Commonwealth, past, present 

and future, not necessarily either rehabilitation or winding-up. 

The agreement made in 1944 for a term of four years was a reasonable 

step incidental to the prosecution of the war by the Commonwealth. 
The agreement haviug been so made it was implemented up to the 

cessation of hostilities as part of a war policy. It does not follow 

that upon the termination of war all that was left in the defence 

power was rehabilitation. Rehabilitation represents only one facet 

of the defence power. As regards (i) mentioned above it is undeni­

able that at the termination of a war power must be exercised 
to restore to a serviceable and just position in the community 

those persons who suffered disturbance during the war. As to (ii), 
Dawson v. The Commonwealth (1) ; Miller v. The Commonwealth (2) 

and Real Estate Institute of Neiv South Wales v. Blair (3) fall 

outside the subject of restoration or rehabilitation. The problems 

dealt with fell within the defence power because the actual economic 

measures and defence do not cease when hostilities cease, therefore 
the power must continue in some form, subject to limitations and 

modifications as fixed by this Court. Neither of those two sub­
divisions exhaust the power and there still is a general power 

to make laws for the defence of the Commonwealth. It is within 

the defence power to provide vital foodstuffs for a community so 

closely associated with the Commonwealth in war and peace as 
was and is the United Kingdom. Further, just as the proper sharing 

of a vital foodstuff in short supply amongst individuals as the result 

of the war would be within the defence power if the individuals 

were within the Commonwealth so, it is submitted, would a proper 

sharing of a vital foodstuff amongst individuals who are the King's 

subjects, whether within the Commonwealth or elsewhere, be 
within the defence power. This allocation amongst individual 

consumers of vital foodstuffs, is in the circumstances of this case, 

a problem arising out of the war and is a proper exercise of the 

(1) (1946) 73 C.L.R. 157. (3) (1946) 73 C.L.R. 213. 
(2) (1946) 73 C.L.R. 187. 
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defence power. It cannot be laid down dogmatically as to time or H- ' • f,F A 

circumstance what will determine whether particular matter- or 4,_; 

conditions come under the defence power (Chastleton Corporation 

v. Sinclair (1) ). The question of whether defence power- continued 

after the cessation of hostilities was discussed in Fleming v. 

Mohawk Wrecking & Lumber Co, (2); In re Yamashita 

Chastleton Corporation v. Sinclai. (I) and Fort Frances Pulp and 

Power Co. Ltd. v. Manitoba Free Press Co. Ltd. (4). 

| W I L L I A M S .1. referred to Co-operative Committee on Japanese 

Canadians v. Attorney-General for Canada (5).] 

The causes of the present shortage of vital food-lull-, are the 

shortage of manpower, materials and equipment, and fertilizers. 

These causes are directly traceable to the war and war lime con­

ditions and circumstances. The Court will not examine every 

administrative or executive decision, and it is sufficient if an exercise 

of power m a y reasonably he seen to he for defence. The Court 

would noi say lhat hutter rationing is on the threshold of invalidity 

because although there is a constitutional justification for d o m e 

it some exercise of the powei' outside the const It III 1011a I limits ought 

he made (Dawson x. The Commonwealth (6) ). Regulation 9 is to 

he read subject lo some implied limitations lo he gauged from the 

Act. nol the Constitution. In the preambles the Parliament was 

describing the situation and difficulties calling for legislation. It 

did not intend to limit its powers in dealing with those difficulties. 

Recourse cannot be had to the preambles to read down a grant 

of power such as that in the Food Control Regulations. The 

Defence (Transitional Provisions) Act is a valid statute withm 

the defence power. The commerce power extends far enough to 

enable the Parhament to make a regulation which would direct 

the exportation of a commodity and would extend to a law which 

direct I v increased the available supply of an ex port a hie com m o d it v. 

raking into account the existing rationing law which limits the 

consumption of butter in the Commonwealth, and assuming 

'hat to be valid, then it is submitted that a law which is 

directly related to increasing the amount to be exported in 

international commerce is a law within s. 51 (i) of the Constitution. 

A law directed to nothing except the increasing of the exportable 

surplus is a law within the trade and commerce power. In the 

circumstances, the Court would be justified in treating the subject 

OS. 1 nn Law. Ed. I) (1984) 264 U.S. 643 [68 Law. Ed. 
841], 
1947) 331 I'.s. ill [in Law. Ed. 
1375], 

(3) (194(il 32 
499]. 

(4) (19231 A.C. 695, at pp. 7u6-7us. 
(.".) | 1947) A.C 67. 
(ti) (1946) 73 C.L.K.. at p. 181. 
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H. C. or A. order as an exercise of the power with respect to trade and commerce 
1947. wj^j1 0ther countries (National Labor Relations Board v. Jones & 
(_J 

g LMughlin Steel Corp. (1) ; Mulford v. Smith (2) and Wickard v. 
v. Filburn (3) ). The regulations are general in their character. They 

POLLARD. authorize the making of any order which might as a law be made 
by the Commonwealth under any one of its constitutional powers. 
Although the order clearly comes within the defence power, in the 

circumstances of this case it promotes the flow of foreign commerce 

and therefore also comes within the trade and commerce power. 

Consequently, it also comes within the external affairs power. 

Tait K.C, in reply. The order is directed to the acquisition, 

disposal and use of cream in the Commonwealth and it is outside 

the power with respect to trade and commerce with other countries. 

That power does not extend to enable the Parliament to deal with 

matters that are concerned with what happens before that trade 

and commerce commences at all. The order cannot be validated 

under the trade and commerce power because it was made under 

reg. 9 of the Food Control Regulations, and those regulations were 

made under an Act which on its face appears to have been made 
for the purposes of defence. The exercise of a sub-power under 

the Act, as by a Minister or a delegate of a Minister, must be hmited 

to purposes of the Act as found. Parliament gave the Minister 

power to do these things for the purpose of defence and for no other 

purpose. The purpose for which the power is exercised by the 

Minister must be a purpose that is the aim and object of the power 

so exercised (Shrimpton v. The Commonwealth (4) ). The vabdity 

of the order depends upon the power of the Parliament under s. 51 

(vi.) of the Constitution as in August 1947 and not as in 1944. The 
agreement is simply an agreement for whatever may be the excess 

over the domestic needs of the Commonwealth and there is no 
suggestion in it that the Government of the United Kingdom 

expects or requires that any step shall be taken to reduce the quantity 

of butter and cheese that the people of the Commonwealth may 

desire to consume. O n its face the agreement relates only to the 

production of butter and cheese and has nothing to do with war. 
It is not denied that in 1943-1944 there was a necessity for food 

production for the purposes of the war in the Commonwealth and 

for all its allies, but the question is : what was the position in 

August 1947 as regards the defence of the Commonwealth. A law, 

(1) (1937) 301 U.S. 1 [81 Law. Ed. (3) (1942) 317 U.S. Ill [87 Law. Ed. 
893]. 122]. 

(2) (1939) 307 U.S. 38 [83 Law. Ed. (4) (194.5) 69 C.L.R. 613, at p. 619. 
1092.1 
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the aim and object of winch is to provide assistance to 

rehabilitate oi restore or help economic condition- in the 

United Kingdom, is not a law for the "peace, order and 

good government ofthe C o m m o n w e a l t h " (s. 51). with respect to 
" the naval and military defence of t he ( ,,i union w ea It h " (g. 5] (vi.) ). 

It cannot he said that the conditions prevailing in the United King­

dom in Aueust L947, and which were sought to he remedied, were 

altogether, or even substantially, the result ofthe war. Although 

ii is not denied that the defence of the Commonwealth mav he 

conducted in other parts ol I he world, it is denied that the power of 

rehabilitation is exercisable m respect of those other parts of the 

world. 

t 'ur. ode. cdl. 

The following written judgments were delivered:— 

L A T H A M O J , This is a motion by the plaintiffs foi an inter 

locutory injunction which by consent has been ordered to he treated 

as a motion for a decree and has heen referred to the Full Court. 

The plaintiffs, John Henry Sloan and others, carry on business 
under the name of "Regal Cream Products" in the purchase, 
processing and sale of cream. 

The Defence (Truusilnmitl Hrocisious) Ael 1946 provides in 8. 6 

that the regulations the titles of which are specified m the First 

Schedule, being regulations in force under the National Security 

Ac/ immediately prior to the commencement ofthe Defenc* (Lean 

silnnud Provisions) Ael. shall. Subject to the Act. he in force until 

midnight on 31st December, 1947, vvith the amendment- specified 

in the schedule. 

The regulations which were thus enacted hv the statute include 

the National Security (Food Control) Regulations. Regulation 9 (li 

of those regulations provides that the .Minister shall have power 

to control, regulate and direct the distribution, disposal, use and 

consumption of food . . . and in particular shall have power 
(o) to require that anv food . . . shall he distributed or dis 

posed of . . . (d) to prohibit, regulate or restrict the distri-

bution, disposal, use or consumption of food. 

Regulation !' (2) provides that the Minister m a v make such 

orders as appear to hnn to he necessary or expedient for the purposes 

of the regulations. 
Under these provisions the Minister made an order on 22nd 

August 1947, entitled Cream (Disposal and I'se) Order. Paragraph 

I of the order prov ides that a person shall not without the consent 

of the Controller-General of Food sell, exchange, give away or 

voi. i w v . 29 
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otherwise dispose of cream except—(a) to a butter or cheese factory, 

or (b) under the authority of and in accordance with the terms and 

conditions of a permit. 
Paragraph 5 provides that, except with the consent of the Con­

troller-General of Food or under the authority of and in accordance 
Latham c.J. with the terms and conditions of a permit, a person shall not 

purchase, receive or otherwise acquire any cream unless he is 

registered or licensed under the law relating to butter factories or 

cheese factories. 
Paragraph 6 provides that a person shall not without the consent 

of the Controller-General of Food use any cream except—(a) for 

the manufacture of butter or cheese at registered butter factories 

or cheese factories or at the farm where the cream is produced ; or 

(b) under the authority of and in accordance with the terms and 

conditions of a permit. 
Paragraph 8 provides for the granting of permits. 

Paragraph 9 provides that the Controller-General of Food or an 

authorized officer may, by notice in writing, require a person to 
furnish returns relating to food. 

The evidence shows that an officer acting on behalf of the Con­
troller-General of Food has informed the plaintiffs that they must 

apply for a permit in order to purchase cream from producers or 

butter factories and that it would be a condition of the permit that 

the cream should be resold by the plaintiffs to specified classes of 

purchasers, viz., manufacturers of ice cream or other approved 

products, hospitals and retail vendors holding permits in respect 
of certain medical cases. 

A demand has also been made that the plaintiffs should furnish 
returns in accordance with par. 9 of the order. The plaintiffs have 

declined to supply such returns and a prosecution of the plaintiffs 

for breach of the order is pending. If the order applies to the plain­

tiffs they will be unable to sell cream for table use or for use in the 

making of cakes and pastry, and will (if they obtain a permit) be 

able to supply cream only to persons who are approved as pur­

chasers by the Controller-General of Food. 

The order made under the regulations is an administrative order, 
and, it is submitted, can be valid only if the power to make the 

order is exercised bona fide for the purpose for which the power is 

conferred (Arthur Yates & Co. Pty. Ltd. v. Vegetable Seeds Com­

mittee (1) ). That purpose is shown by the preamble to the Defence 

(Transitional Provisions) Act 1946 to be a purpose connected with 
defence. The preamble to the Act, which was assented to on 14th 

(1) (1945) 72 C.L.R. 37. 
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December 1946, recites that a state of trai still exi ts between His ! A-

Majesty and Germany, Japan and other countries and that l< 

lative provision is required in order to bring a gradual and orderly 
return to conditions of peace and that it i- necessary for the p. 

order and good government of the Commonwealth (a) to i-
certain provisions to operate during a time of transition from OiamCJ. 
Conditions to conditions of peace; (b) to make provision for the 

carrying mi or completion, <>i certain arrangements Sec. em. 
upon or subsisting in pursuance of regulations made under the 

National Security Act; (c) to provide for matters incidental to the 
termination of that Act and of the regulations made thereunder 
and or the orders, StC. made under t ho e i. gulations. 

This preamble, it is contended, operates in relation to all the 
n lations to which it is Bought to give continued effect hv -, 6. 
The plaintiffs contend that there are no circumstances associated 

with defence which can he relied upon lo support the order. 

In the affidavit tiled on behalf of ihe plaintiffs the following 
statement appears, and it is not contradicted or qualified by any 

of the evidence adduced on behalf of the defendants : ' The cream 
which the Plaintiffs purchase process or sell m the coin-e of then-

said hnsiness is produced from inns' milk in the State of Victoria. 

(in ihe said 1st day of September 1947 " (the date of the Minis! 
order) "and at all other material times the quantity of cows' milk 
produced m the Stale of Victoria a ud in ot her pn 11 - of t he I mi | u 

wealth of Australia was more than sufficient to supply the demand 
therefor and for cream and anv other product derived therefrom 
by persons desiring to purchase the same for use or consumption 
m the said Commonwealth and or for use or consumption by the 

armed forces of the Commonwealth, and the sole purpose of the 
Said Order is to increase the exportable surplus of product- derived 

oi manufactured from milk or cream." 
In a further all idav it liv A. I >. Kokci. it i- stated t hat t: .irv 

of the. Australian Dairy Produce Board constituted under the 

provisions of the Dairy Produce Export Control Act L924-1942 of 

the Commonwealth informed the plaintiffs that the prohibition of 
the sale of cream contained in tin' Minister's order '" was not neces­

sarv m order to maintain the present butter ration scale in Australia ; 
that the production in Australia of cream and of cream derivatives 
such as butter and cheese, both immediately before the coming into 
operation of the Order and at the present time, was more than 
BUfficient i'tc,- all domestic needs (including the demand for table 
Bream) in Australia and for the supply of tho Armed Forces of 

Australia; that the only purpose oi the order was to stimulate 
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H. C. OF A. exports to Great Britain." The said officer also informed Mr. Roker 
1947- that the enforcement of the order would mean that 10,000 tons of 

SLOAN extra butter per annum would be available for export. This 
v. statement is not contradicted or qualified by any of the evidence 

POLLARD. submitted on behalf of the defendants. 

Latham C.J. The defendants, while not disputing these allegations made on 

behalf of the plaintiffs, contend that there are further facts con­

sideration of which shows that the Minister's order can be justified 

under the defence power. 
A n order restricting the use of cream was made in May 1943, in 

order to meet the demands for tbe armed services and the United 

Kingdom. That order continued in force until 11th November 1946. 

In the year 1944, i.e. during the war, an agreement was made 

between the Government of the United Kingdom and the Govern­

ment of the Commonwealth with respect to the disposition of butter 

and cheese produced in Australia. This agreement is contained in 

a document entitled " Heads of Agreement for the purchase by the 
Government of the United Kingdom of supplies of butter and cheese 

in Australia from the production period 1st July 1944 to 30th June 

1948." It bears the date of 1st July 1944. The agreement is 

prefaced by the following words : " The Government of the United 
Kingdom and the Government of the Commonwealth of Australia, 

recognizing the necessity of maintaining and, if possible, increasing 

the production in Australia of butter and cheese, agree as follows." 

Clause 1 of the agreement provides that the Commonwealth of 

Australia will make available for sale to the Government of the 
United Kingdom, in the period commencing 1st July 1944 and ending 

30th June 1948, all butter and cheese in excess of that required— 
(a) to satisfy the needs of Australia including those of the Australian 

forces ; (b) to provide the requirements of the forces of the United 
States of America ; (c) to provide supplies to U.N.R.R.A.; (d) for 

sale to other markets. 

In the case of (b), (c) and (d), it is provided in each case that the 

requirements, supplies or sales shall be made following or subject 

to consultation with the Government of the United Kingdom. 

Clause 3 provides that the Government of the United Kingdom 

will buy butter and cheese from Australia. 

Clause 5 provides for the prices to be paid. 
The defendants have also adduced evidence that since November 

1943, allocation of world foodstuffs has been made by a Combined 

Food Board and later by an International Emergency Food Council 

in Washington. The agreement between the Governments of the 
United Kingdom and the Commonwealth was taken into account 
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by the Council as part of the general scheme of distribution of "•(- "F A-

world supplies. [**7, 

III August 1917. i.e. more than two years after the end of the war ~ 

n Europe, the food position in the United Kingdom was rapidly 

deteriorating and the Commonwealth Government formed the "»*•**?« 

opinion thai the provision of sufficient fats in the 1947 1948 winter Latiian 

would he a matter of vital importance lor the maintenance of | 

hie ami health el' m v many inhabitants iii the United Kingdom. 

It i admitted for the plamlllT- thai there i- ( on i mo|i w ea It h 

power iii lime of war lo <oi it ml I he di po-it ion of foodsl nil- : 

Farey v. Burvett (I); Stenhouse v. Coleman (2). It i- argued for 
the defendants that the power lo make laws with reaped t., the 

defence of the Commonwealth ami the several States conferred upon 

the Commonwealth Parhament by s. 51 (vi.) of the Constitution 

extends also to the enact nl of measures for the economic .. 

tame of other parts of the British Commonwealth which bave 

assisted Australia in the recent war and upon whose Support \u-

11 alio would probably depend ill anv future war. It is suggested 

that economic assistance to Great Britain (whether or not there is 

war or imminence of war a1 the time) is assistance to axjountry which 
has heen and can he expected lo he a powerful allv m Im I war 

and lhat therefore such assistance is authorized as an exercise of 

Ihe power to make laws with respecl to I he defence of the ( mi n 

wealth. 

Upon the view which I take of the effecl of the agree m made 

between (he Governments, it is not necessarv to decide upon I 

contention. As at present advised I a m of opinion that the Con­

tention goes too far. Even in relation to matter- within Australia 

Ihe defence pow ci docs not enahle t he C o m m o n vv call h I'ai haunut to 

make laws upon the basis that they promote the welfare and strength 

of Australia and are therefore connected with defence e\'. Victot '"it 

Chamber of Manufactures v. The Commonwealth (Industrial Light,mi 

Regulations) (3). If this he so. the strengthening ol' the economic 

position, not of Australia, but of another country, even though it 

he part of the British Commonwealth, could not he held to come 

vvilhin the Bubject of the defence of Australia. 

The defendants, however, rely also upon a special argument 

based upon the existence ofthe ael ecu lent vv ith the United Kingdom. 

The conduct o(' war involves many arrangements between allies 

and, within the British Commonwealth, between the various parts 

of the Commonwealth. These arrangements must necessarily be 

(I) iliurn 21 C.L.R. 133. (3) (l<u:;i 67 C.L.E. 41::. 
C-'! (1944) 69 C.L.R. !•>:. 
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made at a time when it is not known how long the war will last 

or what the result of the war will be. In some cases such arrange­

ments can be effective only if they can be relied upon for a period. 

In 1944 the date of the termination of the war was quite uncertain. 

As a war measure the provision of fats—butter and cheese—to 

Great Britain clearly might be a matter of great importance not 

only to Great Britain but also to Australia. It cannot be said that 

it was unreasonable to take the view that the war and consequential 

necessity for such provision might continue to the year 1948. 

Further, the agreement made must be viewed in relation to the whole 
war set-up which involves a complexus of reciprocal arrangements 

as to supply of shipping, munitions, food and other commodities. 
Butter may be given or sold in exchange for guns. It is a matter 

of common knowledge that a far-reaching system of mutual assis­

tance between countries engaged on the same side in a war may be 

necessary during a war in order to secure co-operation and the 

efficient utilization of national resources in the common interest. 
Thus in m y opinion the making of the agreement as to the sale of 

Australian butter and cheese to England during the period 1944-

1948 was a step which may reasonably be regarded as incidental 

to the conduct of the war and therefore the making and the carrying 
out of the agreement is a justifiable exercise of the defence power. 

It is argued for the plaintiffs that the arrangement between the 
Governments of the United Kingdom and the Commonwealth was 

not a contract to supply any definable quantity of butter and cheese. 

In m y opinion that is quite true. The agreement was not a contract 

for the breach of which an action for damages could be brought. 
It was an arrangement between governments and was essentially 

the kind of arrangement upon which governments are entitled to 

rely as between themselves. It is true that the Commonwealth 
Government does not agree to restrict the consumption of cream 

in Australia so as to increase the amount of exportable butter and 
cheese, but the terms of the arrangement show that it was expected 

that the Commonwealth, though not legally bound to do so, would 

endeavour to make as much butter and cheese as possible available 

for export to the United Kingdom. 
Accordingly in m y opinion the existence of the agreement in the 

special circumstances of this case gives legislative power to the 
Commonwealth Parliament to act so as to increase the exportable 

surplus of butter and cheese to the United Kingdom during the 

period for which the agreement operates. One obvious method of 

securing this result is to take steps to secure the conversion of cream 
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into butter and cheese and to limit the use of cream for other B.C. OF A. 

purposes. J' ' 

It is objected, however, that the order ofthe Minister contains 

no reference to the a rr;i tejcmeiit between the two governments ami v. 

that therefore it OUghl to he considered apart from any such '" 

arrangement. Many orders made under National Security Regula i.ahamcj. 

lion have contained no reference m term- to the purpose for 

which the orders were made. It has not hitherto been suggested 

ihai such orders were invalid because they did not declare their 

purpose upon their face. In m y opinion there is no reason w h y the 

facts m relation to which an administrative ordei is applicable 

should not he shown hv evidence. If, foi' example, there IS OOWCT 

to give a certain direction lo a da - of persons -inh ;i-. e.g., w] 

farmers, and a direction is given to someone described a- " William 

Smith " withoul anv mention of his occupation, the person w h o 

eives the direction would, if his authority !"• challenged, I"' entitled 

to show lhat William Smith was in fact a wheat farmer. In the 

same wav, in the case of the present order, the defendants .ue. III 

m y opinion, entitled to show that the operation of tl nh-r i- to 

increase the exportable surplus of buttei and oheese ."el th.it such 

increase is in accordance with the true object of the arrangement 

hetween the ( ii iv e m 11 lent s. The Court mav properly aBSU that 

the arrangement will be earned out by exporting as much buttei 

and cheese as possible to the Tinted Kingdom. 

These conclusions make it unnecessary foi me to considei argu 

incuts for the defendants which were based upon the power of the 

Commonwealth Parliament to make law- with respect to trade and 

commerce w ith other count ries. 

For the reasons stated, the order m a d e hy the Minister ]-. in m y 

opinion, a valid order and the action of the plaintiffs -hould he 

dismissed. 

RlCH J. This case present- some difficulties, but in mv opinion 

thev are lo be solved hv an application ofthe defence power to the 

precise facta o(' ihe case. I have said before "that although the 

meaning of the defence power is static its application varies with 

the circumstances to which the legislation in question is directed " 

(Victorian Chamber of Manufactures v. /'//< Com th (1)). 

This observation was m a d e in reference to an exercise of the power 

during the progress of tin- war. At that time it was necessary to 

consider the ambit of tin' defence power in relation to what was 

incidental or conducive to the prosecution oi' the war. W o have 

(it (1943) n: C.L.R. ::."..r>. at p. 375. 

http://th.it
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H. C. or A. n o w reached a state of affairs when our attention must be directed 

J^47, rather to what is incidental or ancillary to the liquidation of the 

SLOAN national organization for war. The basal principle, however, by 
which the operation of the power is to be determined is the same 

although the manner in which the principle works in its application 

Rich J. to the facts is necessarily governed by a somewhat different line of 

reasoning. What is incidental to the process of winding up the 

organization, arrangements or order called into being for the prose­

cution of the war necessarily includes the implementing, execution 

or adjustment of agreements whether with other countries or 

between the Commonwealth and its subjects made in the course of 

the prosecution of the war. In the present case the situation which 

makes the defence power applicable depends in some measure upon 

the outcome of an agreement made between the Commonwealth 

and the United Kingdom during the war. That agreement which 

seems to have been made in 1944 is expressed in a document 
exchanged in May 1945 between the representatives of the two 

countries. If the Cream (Disposal and Use) Order made in August 

1947 can be regarded as a means of fulfilling the obligations of the 

Commonwealth to the United Kingdom arising under this agreement 

I think it is justified by the defence power. I have come to the 
conclusion that it can be so regarded and for two reasons. In the 

first place, the natural tendency of the order is to produce a greater 

surplus for export of butter and cheese. In the second place, though 

the document does not stipulate for any definite quantity of butter 

and cheese as the exportable surplus, the plain sense of the agree­
ment is that Australia should supply as much butter and cheese as 

she reasonably can after supplying her own needs, and the assurance 

subsequently given by the Commonwealth to the Ministry of Food 
is sufficient as between two countries to quantify the obligation in 

an amount making it incumbent on the Commonwealth to take sonie 

measures to secure a commensurate exportable surplus. I need 

hardly say that I am not using the word " obligation " in any 

technical or juristic sense. I refer only to the need for the fulfilment 
of expectations raised between two countries by any express under­

standing arrived at between them. In short, I use the word 

" obligation " to express the consequence of the Latin phrase pacta 

sunt servanda. 
I am therefore of opinion that the order is a valid exercise of 

power and that the action should be dismissed. 

STARKE J. A declaration is sought in this action that the Cream 

(Disposal and Use) Order dated 22nd August 1947 is void and that 

in so far as the National Security (Food Control) Regulations and the 
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Defence (Transitional Provisions) Act 1946 purport to authorize the "• ' 
order the -a in. .ue beyond the coii-t it ul ion.il power- of t he ( ominon-

vvcnlth and void. 

Shortly, the order provides that a person -hall not without the 

nt of the ('outroller General of Food sell, exchange, give away 

or otherwise dispose of cream except to registered buttei oi . ' 

factories or under the authority of a permit and al-o thai a pe 

shall not, except with the consent of the Controller-General of Kood, 
purchase, receive, or otherwise acipiire cream unless hi- premises 

are registered or licensed as a butter or cheese factory. Further, 

the order provides that a person shall not without the consent of 

the Controller-General of Food use anv cream except for the manu­

facture of butter or cheese at registered or licensed butter or i h 

factories, or at a farm where the cream is produced Or uno 

permit, lint a person is not prohibited from using cream obtained 

From milk held hy him I'm Ins own ordinary consumption. The 

order also gives very general powers concerning the issue of permits 

ami t he terms anil eondit ions t hereof and al-o authority to require 

persons to furnish returns or supply information relating to food or 

foodstuffs specified by notice. 
This order purports to have heen made under and in pur-uaine 

of the National Security (Food Control) Regulations which were 

made effective by the Defence (Transitional Provisions) Act 1946. 

\ml although some reliance was placed upon the trade and c 

merce and the external affairs powers in the Constitution it is 

plain, I think, that the constitutional basis of the Defend (Tran­

sitional Provisions) Ael. the National Seen nig (Food ('ontrol) Regula­

tions and the order itself depend upon the defence power m the 

Constitution. 

Every legislative Act, regulation or order of the Commonwealth 
must, as I have said before, li ml some warrant in the Constitution. 

Some reasonable and substantial basis must exi-t for the conclusion 

that Ihe \ct. regulation Or Order is one with respect to defence. 

The Court however has already held that the cessation of hostilities 

• Iocs n,i| necessarily exhaust the defence power which includes 

power lo remedy conditions arising out of and hv reason ot' war. 

Orders restricting the use of cream were tirst made under the 

National Security Act in 1943 and were continued until November 

1946. 

In Augusl 1947 ihe present order was made, operating from 1st 

September 1947, renewing restrictions as already set forth. 

At ihe tune of the making of this order hostilities between the 

belligerents in the recent war had ceased. 

http://ion.il


466 HIGH COURT [1947. 

H. C. OF A. 
1947. 

SLOAN 

v. 
POLLARD. 

Starke J. 

Apart from the recitals in the Defence (Transitional Provisions) 

Act 1946 there is nothing on the face of the order itself that discloses 

any connection with defence. And it does not require that the 

owners or manufacturers of butter or cheese should apply the same 

for defence or any other purpose. So far as the order is concerned 

the owners and the manufacturers of butter or cheese are free to 
deal with and market it as they choose. 

But, I take it that we may look at the circumstances surrounding 

the order. It is conceded that the real purpose of the order is to 

increase the exportable surplus of products derived or manufactured 

from milk or cream. And it appears that in August the food position 

in the United Kingdom was rapidly deteriorating and that the 

provision of sufficient fats in the winter of 1947-1948 was of vital 

importance for the maintenance of the life and health of the inhabi­
tants of the United Kingdom. 

Further, it appears that in 1945 an arrangement was made 

between the governments of the United Kingdom and Australia 

whereby Australia was to make available for sale to the government 

of the United Kingdom in the period commencing on 1st July 1944 
and ending 30th June 1948 all butter and cheese in excess of what 

I m a y shortly describe as Australian requirements and the United 

Kingdom agreed to buy the excess. In a covering letter it was 

intimated that the United Kingdom regarded the purchase as on 
behalf of the United Nations but expected the supplies under the 

arrangement to be allocated to the United Kingdom. 

And the National Security (Dairy Produce Acquisition) Regulations 

made effective by the Defence (Transitional Provisions) Act 1946 

conferred upon the government of Australia ample powers to imple­
ment this arrangement. 

It was suggested, however, that the defence power of the Com­

monwealth must be confined to the needs of Australia—the peace, 

order and good government of the Commonwealth and that the 
shortage of foodstuffs and other materials in England in the post­

war period in consequence of and by reason of conditions arising 

from the war were not matters in respect of which the Commonwealth 

could exercise the defence power. The argument cannot be sus­
tained. The defence power is being exercised in the present order 

to implement a war arrangement with the British Government 

involving food supplies in short supply arising in consequence of 

and by reason of conditions arising out of the war in which both 

the United Kingdom and Australia together engaged with other 

allies, and in operation the order results in an increase of the 
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exportable surplus of buttei and cheese available for the purposes 

of that arrangement. 

In m y opinion, that is a reasonable and -uh-tantial basis for 

concluding that the order is made with respect to del',.ore. It 

he that the order can he justified, a- mi- argued, upon .1 wider 

hut it is unnecessary to discuss that contention in tin- • -a-.. 

It can .stand over for another day. 

The act ion should be dismi jsed. 

DIXON J. The question in this suit is whether an order called 

the Cream (Disposal and Use) <)n\ci is valid. It is expressed to 

come into force on 1st September I'»17 and was made a week before 

that dale hv the Minister for Commerce a lid Auric ult uie purporting 

to mi under the National Security (Food Control) Regulations, the 

operation of which is continued by the hefem, (Transitional I'd 

visions) A d I'.iUi. 
The chief provisions ol' the order lorhiil the -ale 01 di-pn-al of 

cream, except under permit, to anybody who is not registered Or 

licensed in respecl of a butter or cheese factory and forbid the use 

of cream, except under permit, for any purpose but the manu­

facture of butter or cheese. 

A law imposing such a prohibition upon the disposal ami u-e of 

an ordinary commodity is pinna facie a regulation of d -ti, 

industry, internal trade and home consumption which falls within 

the legislative powers of the States and beyond those of the i 

inonwealth. 

It is upon this hroad ground thai the validitv oi the order is 

attacked, The order, if good, is plainly calculated to increase the 

production of butler and cheese and its provisions evidence that 

purpose. To increase production is to increase the exportable 

surplus of buttei and cheese. 

The Commonwealth chums that, because of the circumstai 

that obtain, the purpose of securing a greater export of these foods 
from Austraba is one which, for the time being nt all events, falls 

within the scope of Federal Legislative power. The purpose, it 

is said, draws under Commonwealth power what otherwise would 

he an excursion into the legislative field ofthe States. Three powers 

M e invoked. Stout reliance was placed on defence: a I 

piemlttm. Then trade and commerce with other countries was 

referred to as a second power that might support the provisioi 

the order. The reference was brief and seemed less like an argument 

than a caveat against any supposition on the part of the Court that 

it was impossible, even with a full use of the more recent decisions 
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of the Supreme Court of the United States, to extend the power 

over inter-state and foreign commerce back to the production of 

commodities that might be required for such commerce. 

In the third place, the power with respect to external affairs was 

faintly mentioned. 
The order itself depends upon the power conferred by the 

National Security (Food Control) Regulations upon the Minister to 

control, regulate and direct the production, disposal and use of 

foodstuffs, and it m a y seem strange that any power but that of 

defence could be used to justify an order made under a power 

deriving from the National Security Act. 
The explanation lies in the fact that the Food Control Regulations 

had by the time the order was made, come to depend upon s. 6 of 

the Defence (Transitional Provisions) Act 1946. Section 6 of that 

Act provides that a list of regulations contained in a schedule, 
including the Food Control Regulations, shall be in force until 31st 

December 1947. It m a y be true that, if any of the legislative 

powers of the Parhament will authorize so much of this provision 

as relates to any of the scheduled regulations or any divisible part 

thereof, it is enough for the validity of that regulation or that part. 
Little need be said about the Commonwealth's reliance upon the 

legislative powers with respect to overseas commerce and external 
affairs. 

The order cannot, in m y opinion, be justified under either of these 

powers for the simple reason that neither the order nor the statutory 

authority under which the order was made is shown to amount to 
a law with respect to trade and commerce with other countries or 

with respect to external affairs. 

The statutory atithority under which the order was made consists 

in s. 6 (1) of the Defence (Transitional Provisions) Act in its appb­

cation to so much of the first schedule as refers to the National 
Security (Food Control) Regulations. O n the face of those regulations 

there is nothing to connect them with trade and commerce with 

other countries nor with external affairs. In picking up the regu­
lations and providing that they shall be in force until 31st December 

1947, s. 6 (1) does not therefore touch ostensibly either of these 

two subjects of legislative power. That, perhaps, is not conclusive. 
Circumstances existing when the Defence (Transitional Provisions) 

Act was passed might put a different complexion on that part of the 

operation of s. 6 (1). For instance, the preamble to the Act speaks 

of " arrangements activities actions and proceedings entered upon 

or subsisting in pursuance of certain of the regulations made under 
the National Security Act." If it had been made to appear that 
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some "arrangement or activity'' so subsisted and was of such a H»C.o? A. 

kind as to fall within either of the two Legislative powers in hand, vn'-
conceivably that might have heen enough to make the section pro 
luii/o a law with respect to the subject. 

But a singular and unfortunate circumstance of tin- case is I 
there has not heen laid hefore US a complete aCCOUnt Of what uni-t 

he an interconnected, if complicated, set of arrangements, transac­
tions, events and facts with reference to the war time and po-t war 

production, allocation and distribution of food, which I Bhould 
imagine must have a bearing upon the questions for our decision. 
[fit were hefore us, it might not affect either the result or the steps 
In which we reach ii, hut thai we cannot know. \- it is. I think 
thai il is clear that we must put aside t|,,. commerce DOWei and the 
external affairs power at all ev cut 

I have reached a different conclusion with reference to the 
defence power. Enough, in m y opinion, has heen made t" appear 

to establish that, in present circumstances, to increase the exportable 
surplus of butter and cheese is an object falling within the defence 
power. Ami I agiee in the contention thai tlm ordei can be 
justified because it is addressed to that object and come- within 
ihe words of the auihoiitv conferred upon the Minister hy the 

regulations. 
Of (he fads disclosed hy the evidence hefore US, tho-e upon 

which I rest this opinion can he liriellv staled. During the war. 

iii 1944, an agreement was arranged between the United Kingd 
and Australia for ihe supply of the exportable surplus of butter 

ami cheese. The beads of the agreement were settled ami exchanged 

between the Governments in March 1945. The Commonwealth 
undertook to make available to the United Kingdom for four years, 
commencing on 1st July I'M I. all butter and cheese in excess of 
that required to satisfy the needs of Australia, including tho-e of 

the Australian forces, and to supply certain other requirements. 
The other requirements were, m ell'eet. the supply of American 

forces, the supply of U.N.R.R.A. and sale in Other markets. It was 

lelt for Australia to agree how much of these requirements she would 
supply, hut always following prior consultation with the United 

Kingdom Government, and in the last case, namelv. sale in other 
markets, subjecl to the prior agreement of that Government. The 

beads of agreement recited the recognition bv the two Governments 
nl the necessity of maintaining' and. if possible, increasing the 
production in Australia o\' butter and cheese. 

The transaction formed part o( the Allied arrangements for the 
supply of food in the conduct of the war. The Minister of Food 
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H. C. OF A. for the United Kingdom, in forwarding the heads of agreement to 

1947. the Australian High Commissioner, wrote :—" While we expect that 

the supplies we shall buy under the Agreement will be allocated to 

the United Kingdom, we regard them as purchased on behalf of 

the United Nations and subject to allocation by the Combined 

Food Board " (a body estabbshed under the Combined Chiefs of 

Staff) " so long as that body continues to allocate food supplies 

among the United Nations." 

The agreement does not provide for any limitation upon Aus­

tralia's prior needs, it being sufficiently obvious that such a matter 

would be left to the good faith of the Commonwealth. But after­

wards, that is to say, as I understand it about October 1946, the 
Commonwealth gave an assurance or promise to the United Kingdom 

Government of an annual export of 60,000 tons of butter to sustain 

the ration of butter decided on by the British Ministry of Food. 

The giving of this promise appears to m e to be a thing done in 

pursuance of, although not required by, the agreement, something 

incidental to its reasonable execution or fulfilment. 

There had been an order restricting the use in Australia of cream, 

an order like that now in question. But, because of a mistaken 

expectation that the production of butter would increase, the order 
was revoked on 11th November 1946. The present order was made 

nine or ten months afterwards as part of the measures adopted to 

obtain a production of 160,000 tons of butter in 1947-1948. Of such 
a production 100,000 tons would be available for Australian con­

sumption and 60,000 tons for export to Great Britain. 

If the surplus were 60,000 tons, the Commonwealth would thus be 

able to make good its promise to tbe Ministry of Food in the United 
Kingdom. H o w much would be contributed to the surplus by the 

diversion of cream to butter as a result of the order is necessarily 

a matter of estimate. According to the information obtained by 

plaintiffs' inquiries, if the order were enforced completely it would 

mean that annually 10,000 tons more butter would be available for 

export. The estimate by the Commonwealth officials of the increase 
to be expected from the operation of the order is not specifically 

given, but it appears to be considerably lower than this figure. It 

is plain, however, that the order involves a very substantial con­

tribution to making up the 60,000 tons needed to fulfil the assurance 

given to Great Britain in 1946 as to the quantitive working out of 

the agreement made in 1944 and 1945. 
The foregoing are special facts which, in m y opinion, bring the 

purpose ofthe Cream (Disposal and Use) Order, namely the purpose 
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of increasing the exportable surplus of butter and cheese, within 

the defence power. 

The two Governments made the agreemenl for a term of y* 

which, it may be surmised, was regarded m 1944 as covering not 

onlv the concluding stages of the war but also an ensuing period of 

expected food shortage and of difficulty of supply of the SI 

character as during actual hostilities and proceeding from tin- same 

causes. That such a period should en-ue was an inevitable eon 

isquence of the diversion of effort, the reshaping for war of the 

whole Allied economy, the absorption of manpower, the displace­

ment of people and the physical destruction of war. 

The agreement by Australia for the supply of butter ami cl 

for four years was thus a measure taken in the pro-ecu! ion of the 

war by the Allies. The subsequent fixing of 60,000 ton- of butter 

per annum as the quantity winch Britain iii making her arrange 

ments could rely upon Australia's supplying under the agreement 

OUghl nol perhaps lo he considered in itself as incident to the state 

of war. Hostilities were then over and the -tale of war was 

manifested in the occupation ami administration of enemj territory 

and the like. Hut il was a step in dealing with a situation m 

contemplation of which the agreement had heen made, a situation 

Contemplated as a necessarv result of the manner in which the 

wai was heme earned on when the agreement was made. 

In these circumstances I think that the finding hv Australia 

at i liis tune of ai least 60,000 tons of butter per annum for export 

under ihe agreement is a matter fairly falling under the defence 
power. 

It is a legislative power the application of which after the linal 

'Mou of hostilities in a war must he very different from its 

application while resistance to the eiieinv or his overthrow still 

forms the central purpose of its exercise. Hut its operation and the 

ascertainment of the practical measures which it authorizes must 

continue to depend upon the facts as they exist from time to time. 

Speaking generally, the fulfilment of agreements with other countries 

made as an incident in the prosecution of a war or the completion 

"i wmding up of arrangements made in the course of a war and 

designed to further its prosecution, whether by this country, other 

British countries or their Allies, will constitute a purpose for which 

the power may he exercised. It is an end relevant to the power. 

When an end is relevant to a power, the only inquiry that remains 

is whether the means adopted are appropriate to the end. 

Ihe most immediate step for achieving the end in this instance 

18 the production of a ereater surplus of butter or cheese, as the case 
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m a y be. If that is secured the agreement itself operates upon the 

surplus. The National Security (Dairy Produce Acquisition) Regu­

lations arm the Commonwealth with enough authority to see that 

the butter and cheese are exported as required by the agreement. 

That the Cream (Disposal and Use) Order is appropriate to securing 

the increased production of butter or cheese can hardly be doubted. 

Other measures might have been adopted for the purpose. Whether 

less drastic restrictions might have sufficed, whether reduction in 

the consumption of butter and a regulation of the trade in cream 

would have been enough, these are matters to be decided by those 

who exercise the power ; they do not go to its application or extent. 

They are not matters which affect a question of ultra vires. Such 

a question depends on the relevance of the end to the power and the 

appropriateness of the means to the end. It is not concerned further 
with the choice of means. Nor is it concerned with the manner in 

which the nature of the end appears. It is enough if it appears from 

the operation of the means adopted upon and in relation to the 
facts that exist. The legislative or other instrument need not itself 

declare the purpose by which it is animated. Indeed without the 

necessary foundation of fact and an inherent tendency in the means 

adopted to achieve the end, a profession of purpose might prove 

fruitless. It is for this reason that I have taken the view that the 
question upon which the validity of the order depends is whether 

facts exist which make the production of a greater exportable 

surplus of butter an object falling within Federal power, that is, 

as I view it, the defence power. 

For the reasons I have given I think that such facts do exist-

In reaching that conclusion I have confined myself to the specific 

circumstances I have mentioned. I have done so notwithstanding 

larger claims on the part of counsel for the Commonwealth and 

notwithstanding his reliance upon additional circumstances, some­

times vague, sometimes more or less precise. These, in m y opinion, 

are matters deserving, as indeed counsel scarcely denied, a much 

more detailed statement and examination than the materials laid 

before us contain or admit before their real effect upon the con­

stitutional power is determined, and upon those materials I am not 

at present prepared to pronounce in favour of the validity of the 
order, except upon the very special and limited grounds I have 

assigned. 

But upon those grounds I think the suit should be dismissed with 

costs. 
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\h Tn:i'\ v\ .1. 'I he qu< rtion up i whi b suit of ti 

,lepi i ds is whether the Cream (Disposal and Us ultra 
m a d e on 22nd Augusl 1947 bj the .Minister of 

State for < 'ommercc ami Agl icultiire. 1 I' d in the . 

giat he made it in pursuance of reg. 9 of the National Se* urity (1 
Control) Hei/iila/itnc Tin- regulation derives its foi. law 

G oi tin- Defend (Transitional Provisions) Act 1946. By 

, ction I'- aded to zet be Mi 
the powers conl,lined III ice. 9 until the em! of I'l 17. I: 

tin Vet the Parliament has, plainly, exerted its power to make laws 

wiih respect 10 " Defence.' After ho i ilitii 
extended to a wider range of sill He. !- I hall I ho e \x ! 11 • I j COuld 
,• within it hefore tin- outbreak of the war. Hut upon the 

'i,,n of hostilities the power did not ipso facto become limited 

to the latter race of uiiji eti There c,\, t i1 i rtend to thi 

of a law on anv subject, if the law i-. an appropriate me »ping 
wiih a national emergency attributable to the 
The existence of emergencies of tins nature characterize 

.1 described in the preamble ol' the Act I ime of ti 
from war i ondil ion., bo conditions of pe 

The present ordei' is III terms which are a lit Im! l/.ed hy the pro-

n. of leu. '.I. It is necessarv that the order Bhould he within 

the leeislativ e powers w it Ii respect to defence and withm the pui ; 

of the Defence (Transitional Provisions) lei 1946. It satisfies I 
these c litions if il is an appropriate mean- of coping 

...iI emergency attributable to tin war. Tie- re bich 
the Minister had foi making the order are not stated upon its I 
The evidence shows that ihev are founded upon the agreement 

ffhich was m a d e in I'M I hetween the ( o>v eminent of the United 

Kingdom and the Government of the Commonwealth relating to 
the supply of butter and cheese from Australia to Great Britain. 

In lhat agreement the two Governments declared that thev recog 
i the necessity of maintaining ami if possible increasing the 

production of buttei and cheese in Australia and the Government 

of the Commonwealth therein promised that it would make available 
I'm purchase hv the Government ofthe United Kingdom all butter 
ami cheese produced in Australia from 1st .Inly 1944 to 30th dune 
1948, in excess of certain specified requirements. The present 
mder is calculated to increase the production of butter and el 

in Australia and consequently the amount oi these foods which 
will he available for purchase by Great Britain, because local 
consumption is or may he controlled under the Commonwealth 
Rationing Regulations. The agreement is not legally enforceable. 

voi . i.xxv . 30 
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It calls for action on the political level to implement it. The working 

of the agreement depends upon the adoption in Australia of govern­
ment policies appropriate to foster the production of butter and 

cheese in sufficient quantities to provide a surplus for export to 

Great Britain. The agreement was made under the necessity of 

war. The commitments of the Commonwealth Government under 
the agreement aTe in the nature of emergencies attributable to the 

war. The evidence proves that tbe Minister made the order with 

the sole object of providing a surplus of butter and cheese for export 
to the United* Kingdom. The order is in m y opinion an appropriate 

means of honouring such commitments. 

I a m of opinion that the Cream (Disposal and Use) Order is not 

ultra vires and that, the action should be dismissed with costs. 

W I L L I A M S J. The question that arises for decision in this action 

is whether the Cream (Disposal and Use) Order is valid. This 

order was made on 22nd August 1947 and came into force on 1st 
September 1947. It was made by the Minister of State for Com­

merce and Agriculture in pursuance of reg. 9 of the National Security 
(Food Control) Regulations. The order provides in par. 4 that 

without the consent of the Controller-General of Food a person shall 

not sell exchange or give away or otherwise dispose of cream except 

(a) to a person who is registered or licensed in respect of premises 

which are required to be registered or licensed under the law of any 

State or Territory of the Commonwealth providing for the regis­

tration of butter factories or cheese factories, or (b) under the 

authority of or in accordance with the terms and conditions of a 

permit: par. 5 ; except with such consent or authority a person 

shall not purchase receive or otherwise acquire cream unless he 

is so registered or licensed : par. 6 (1) ; a person shall not without 

such consent use any cream except (a) for the manufacture of 
butter or cheese at such premises or at the farm where the cream 

is produced or (6) under the authority of and in accordance with the 

terms And conditions of a permit. 
The effect of the order is therefore to prohibit the use of cream, 

except for manufacture into butter or cheese, without the consent 

of the Controller-General of Food or a permit. Regulation 9 (1) of 
the Food Control Regulations provides, so far as material, that the 

Minister of State for Commerce and Agriculture shall have power 
to control regulate and direct the distribution disposal use and 
consumption of food (then follow a number of specific powers). 

Regulation 9 (2) provides that the Minister may make such orders, 

give such directions, enter into such contracts on behalf of the 
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Commonwealth, and do all mch other things as appeal to him to 
he in. ir expedient for the purposes of the regulations The 
food Control Regulations Iii into force on 28th June L94 
Thev then contained reg, 3, winch provided that the object ot 

regulations was to secure for the purposes of the defence ot 
('ommonwealth and the effectual pro-eeut m n of the 

adequate provision of food . . . was made .md maintained 

. . . and these regulations should he administered accordingly. 

The regulations were continued m force by the Defend I 

s/iitiuul Provisions) Act 1946 until :;i-t Decembei 1947 

omission, however, of reg. 3. Tlm Defence CL, msitional Pr* 

Act contains a preamble winch recites, mi,, ,,l,,,. that legislative 

provision is required in order lo bring •( gradual and orderlj return 

to conditions of peace, and that it is necessary foi tie- irder 
and good government of the Commonwealth to male certain 
prov isions to ope rati' d urine a tin f transition from W8X conditions 

to conditions of peace. There had heen two previous order- restrict­

ing ihe use of cream. The first order prohibited the use of ere.mi 

except for high priority dairy products and the -ale of cream as 

sweet or table cream except on approved medical grounds. In 

February L944 t his order was superseded hv a m-w ord -r in .i slightly 

changed form which remained in force until I Ith November 1946. 

The restriction of t he use of cream during these period- w a- rendered 

necessary hv ihe decline of milk production in Australia occasioned 

mditions due to hostilities ami the heavy demands for butter 

from the armed forces of the Commonwealth and the I'nited 

K ingdom. 

When ihe restriction was removed m November L946 it was 

anticipated that there would he an improv ement in the manpower 

position m the dairying industrv brought about by releases from 

the services which would result in an increased production of butter, 

ami that this increase, together with some 12,000 ton- of butter 

per annum no longer required lor ihe allied service- based on 

Australia, would assure an annual surplus of 60,000 ton- of butter 

which the Coiiunonw ca It h had promised the Government of the 

I nited Kingdom would lie available for export to that country. 

But on account of a continued shortage of manpower, mate. 

and farm equipmenl in the industrv. and of pastures becoming 

more impoverished owing to the continued shortage of supply of 

fertilizers, this anticipation proved incorrect, and it was found 

necessary in August C U T to reimpose restrictions on the use of 

cream except for manufacture into butter and cheese to create the 

promised surplus. 
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waiiamsJ. and 30th June 1948. This document, after reciting that these 

Governments recognized the necessity of maintaining and if possible 
of increasing the production in Australia of butter and cheese, 
provided that in this period the Government of the Commonwealth 

of Australia would make available for sale to the Government of 

the United Kingdom and the latter Government would purchase 

all butter and cheese in excess of that required to satisfy the needs 

of Australia including those of the Australian forces and certain 

other purposes. The document also provided that the Government 
of the Commonwealth of Australia in determining the quantities 

to be made available from the milk production of each season would 

consult with the Government of the United Kingdom and would, 

within the limits of the productive capacity of Australia, take all 

necessary steps to ensure that supplies of butter and cheese were 

made available for sale in such proportions as might be required 
by the Government of the United Kingdom. 

It appears that conferences of representatives of the United 

Nations were held in the United States of America at Hot Springs 

in May 1943 and at Atlantic City in November 1943, and that in 

accordance with the principles there agreed upon allocations of 
world supplies of food were made first by the Combined Food 

Board and later by the International Emergency Food Council in 
Washington. Mention of these conferences was made in a covering 

letter to the Heads of Agreement dated 23rd March 1945 written 

by the British Minister for Food to the Australian High Conimis­

sioner in England. The writer, after referring to the desire of the 
Governments of the United Kingdom and the Commonwealth of 

Australia to facilitate the allocation of supplies by the Combined 

Food Board in accordance with the principles there agreed upon, 

stated that he expected that the supplies to be purchased by the 

United Kingdom under the arrangement would be allocated to the 
United Kingdom, but that he regarded them as purchased on 

behalf of the United Nations and subject to allocation by the Com­

bined Food Board so long as that body continued to allocate food 

supplies among the United Nations. 
There is evidence that in accordance with these expectations the 

fact that the arrangement between the Government of the United 

Kingdom and the Government of the Commonwealth of Australia 
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provided 
to be allocated to the United Kingdom uint 
hv the Intci net ional Em< rgem . Food (!oum eral 
scheme of distribution of world supp 

The defence power, that i- i. 01 (vi.) of the Constitution, prov : 

thai the Commonwealth Parhament maj make law-, with 
io tlm naval .md military defence of if.. C o m m o n * id of the 

several States. It wa- not disputed I lation h 

obiecl the supply of essential foodstuffs mcli a buttei and ch< 
to ilie |Inited Kingdom to I lining '• : Britain 

and enable, them to take a predominan pari in the c o m m o n 
effort was entirely within the ambit oi er during hostilil 
But it wa contended lhat upon iln- termination of hostilities the 

legislation of an economic character authorized hv >wer 
relating to t he period of i ransit ion fn 
co n lined to legislation for ihe restoration ofthe people of Australia 
to conditions of peace, ami did not extend t" t • n of anv 

people outside A.UBtralia, even those of the United Kingdom, h 
was u rued that the ( 'ream (Disposal and Use) Order 

legislation of an economic charactei enai ted I 

termination of hostilities, thai its purpo e was the r< D of 
the economy of i he people of the United Kingdom and not ot ' 
iralia, and t hat ii was not therefore authorized hv I he powei I I. 

two v cars after the termination of hostilities, the United Kingdom 

had become for the first time largely dependent on lustra! 
supplies of butter and cheese, it might be "pen to argument that 
there was no sufficient connect ion between i he order and t he defence 
of Australia. I'm the order is not in anj senses piece of inde] 

dent legislation. It is pari of a connected 
meet an emergency which arose during hostilities, and which did 
not cease to exist upon their termination. If there had heen no 

arrangement like that embodied in the Head- of Agreement, but 
die Commonwealth had in fact heen supplying the United Kingdom 
With butter and cheese for the purpose staled. I should have thought 
that the decisions of this Court in D* 
Case (2) show that the defence power would have continued !• 

wide enough after the termination of hostilities to support 

as it- object the maintenance of sue! 
a reasonable period of readjustment after the fighting 

It is not disputed that it was competent for the Commonwealth 
Parliament and those to w h o m it delegated its powers to pass 

legislation under the defence power durine hostilities conferring 

(II ilium ;;; OL.R. 167. C i R. 1-7. 
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upon the Minister of State for Commerce and Agriculture authority 

to control, regulate and direct the distribution, disposal, use and 

consumption of foodstuffs. In m y opinion it was also competent 

for the Commonwealth Parliament to pass legislation to continue 

that authority for a reasonable period thereafter, so that commit­

ments entered into during hostilities could be gradually liquidated. 

In Fort Frances Pulp <& Power Co. Ltd. v. Manitoba, Free Press Co. 

Ltd. (1) and recently in Co-operative Committee on Japanese Canadians 

v. Attorney-General for Canada (2) the Privy Council has made it 

plain that the Executive " must be . . . left with considerable 

freedom to judge " what legislation is still required to cope with the 

transition from hostibties to peace. In the latter case Lord Wright 

said (3) : " But very clear evidence that an emergency has not 

arisen, or that the emergency no longer exists, is required to justify 

the judiciary, even though the question is one of ultra vires, in 

overruling the decision of the Parliament . . . that exceptional 

measures were required or were still required." 

In the present case the position is clarified by the existence of 
the arrangement. The period for which this arrangement is to 

operate was agreed upon during hostilities ; it is a reasonable 

period, and it is still current. The main purpose of the arrange­

ment was to meet to the fullest possible extent the requirements of 

the United Kingdom in butter and cheese after satisfying the needs 

of Australia. It was contended that the expression " the needs of 
Australia " in the Heads of Agreement referred to the actual Aus­

tralian consumption. I cannot accept this contention. In m y 

opinion the expression refers to the reasonable dietary needs of 

Australia, and the determination of the amount of butter and 
cheese required for this purpose is a matter for the Government 

of the Commonwealth. Australian consumption of butter is con­
trolled by the system of butter rationing instituted under the 

National Security (Rationing) Regulations. The purchase of the 

butter and cheese required to give effect to the arrangement is 

made by the Dairy Produce Control Committee constituted under 

the National Security (Dairy Produce Acquisition) Regulations. Both 

of these sets of regulations have been continued in force by the 
Defence (Transitional Provisions) Act. The interaction of the Cream 

(Disposal and Use) Order with the system of Australian butter 

rationing and the purchase of the surplus Australian butter and 

cheese by the Dairy Produce Control Committee is plain and clear. 

It was suggested that the required exportable surplus of butter for 

(1) (1923) A.C. 695. 
(2) (1947) A.C. 87. 

(I!) (1047) A.C, at pp. 101-102. 
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the United Kingdom could be obtained by reducing the Australian " 
butter ration. This m a y be true. But once it i- decided. .1- in 

m v opinion it should be decided, that in all the circumstances it was -,,,0-
coinpetent for the Parhament of the Commonwealth and it- author­
ized delegates to Legislate under the defence power to maintain the 
supplies of essential foods promised to tin- Government of the wiiii* 

United Kingdom during host ilities for .1 reasonable period thereafter. 
the determination of the policy to he followed to .JIV effecl to this 

object is a mailer for the Government of the Commonwealth. 
For these reasons I would dismiss the action. 

Action dismissed with costs. 

Solicitor for the plaintiffs, /•'. .1. Ladbury, Melbourne. 
Solicitor for the defendants. //. /•'. /•/. Whitlam, Crown Solicitor 

foi I he ( 'olnmonw call h. 

.1 15. 


