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AUSTRALIAN RED CROSS SOCIETY. .\APPELLANT AND 
INFORMANT, J APPLICANT, 

AND 

BEAVER TRADING COMPANY PROPRIE-\ _ 
TARY LIMITED AND OTHERS . ./ R E S P 0 ™ S -

DEPENDANTS, 

High Court—Procedure—Appeal from inferior court of State exercising Federal 

jurisdiction—Appeal to be " brought in the same manner . . . and subject 

to the same conditions . . . as . . . prescribed by the law of the State" 

—National security—Landlord and tenant—Ejectment—Decision of magistrate 

—Appeal to High Court—Case stated—Competency of appeal—Special leave— 

The Constitution (63 & 64 Vict. c. 12), s. 73 (ii.)—Judiciary Act 1903-1946 

(No. 6 of 1903—No. 10 of 1946)r s. 39 (2) (b), (c)— National Security (Landlord 

and Tenant) Regulations (S.R. 1941 No. 275—1947 No. 31), regs. 58, 62B (I), 

(2), 6 5 A (1), (2)—High Court Rules, Part IL, Section IV.,r. 1—Landlord and 

Tenant Act 1899 (N.S.W.) (No. 18 of 1899—.Vo. 35 of 1937), s. 31 (2)—Justices 

Act 1902-1947 (N.S.W.) (No. 27 of 1902—No. 3 of 1947), ss. 101-111. 

Landlord and Tenant—Tenancy—Termination—Hardship to lessor or lessee " or 

any other person"—National Security (Landlord and Tenant) Regulations 

(S.R. 1945 No. 97—1947 No. 31), reg. 63 (a), (b). 

A n appeal by way of case stated from the decision of a magistrate to the 

Supreme Court of N e w South Wales is not an admissible procedure under 

Part IV. of the Landlord and Tenant Act 1899 (N.S.W.), therefore such an 

appeal does not lie as of right to the High Court under Section IV. ofthe High 

Court Appeal Rules and s. 39 (2) (b) of the Judiciary Act 1903-1946 but the 

High Court may, under par. (c) of s. 39 (2), grant special leave to appeal 

from such a decision. 

Part III. of the National Security (Landlord and Tenant) Regulations does 

not lay down a complete code of procedure under Federal law. It presup­

poses the existence of remedies under State law and adopts, adapts and 

controls them. 

Robertson v. Manders, (1947) 47 S.R. (N.S.W.) 437 ; 64 W.X. (X.S.W.) 

127, referred to. 
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The word or any other person Eb snb-n if the H. C. OF A, 

National Security (Landlord and Tenant) Betjutationi includi all individn I'.'l.. 

and ascertainable cla i ol the communil ild be prejudio 
.1 . , , , , , , Aus 

tenant lotting po i ion 01 the landlord tailing to obtain p 
I TV 

. STATED and APPLICATION FOB SPECIAL LEAVE. BKJ 

Informations laid by Howard Linton Pitt, a- agent for the \u- IKUUS.. 
Co. I'TY. 

II lied Cross Society, on 17th June 1947, under o the 
Sulumul Seen nig (Landlord and Tenant) Regulations and - 23 of 
the landlord and Tenant Act L899 (N.S.W.) alleged that eacl 
the seven defendants. namelv. IV,I\CI Trading < " Pty. Ltd.. 

Robert Blau trading as Robert Blau (Australia), .1. c. James Pty. 
Ltd.. A. K. Kellett. William Lidddl ,v Co. Ltd.. William Ritchie 

trading as William Rubenstein, and T h o m a s Sidney Maj and 

Ronald Sidney May trading as T. S. M a y A Son. held from the 

Australian Led Cross Society by virtue of a tenancy from week to 

wed, different specified portions of that land and premises situate 

in the Central Police Office Petty Sessions District m the State nf 

New South Wales and known as lo York Street. Sydney, and tlat 

each of ihe said tenancies was determined by u notice in .|int on 

or about 26th M a y 1947, and that such land and premises at the 

dale of the said informations was actually occupied by each of the 

-aid seven defendants and that each of the said seven defendants 

neglected to quit and deliver up possession thereof, and thai the 

Australian Led (Yoss Society the landlord as aforesaid then had 

lawful righl as against each of the said seven defendants to the 

possession of such land and premises, mid thereupon the informant 

prayed that the said landlord, the Australian Led ('loss Society, 

might 1'c |iul into possession of the said land and premises under and 

bj \ nine of the statute und regulations in such case m a d e and 

prov uled. 

Bj consent ofthe parties all the cases were heard together, and 

after hearing the parties and the evidence adduced by them the 

magistrate, on 19th September 1947, dismissed each of the infor­

mations. 

It the request of the informant, who alleged that he was aggrieved 
DJ the said determinations as being erroneous in point of law. the 

magistrate stated a case which was substantially as follows ; 

\i the hearing of the said informations the following facts were 

admitted : 

I. That in each case a tenancy existed between each o( the 

seven defendants and the Australian R ed Cross Soeietv ; 
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2. That each tenancy was properly determined by the notice 

to quit given in accordance with the National Security 

(Landlord and Tenant) Regulations ; 

3. That in each case the subject premises were situated within 

the jurisdiction of the Court; 

and the magistrate found the following facts to be proved : 

4. That in each case the premises were reasonably required 
for occupation by the lessor Society in connection with 

its trade, profession, calling, or occupation (National 

Security (Landlord and Tenant) Regulations, reg. 58) ; 

5. That in each case no reasonably suitable alternative accom­
modation was available for occupation by the several 

lessees (National Security (Landlord and Tenant) Regu­

lations, reg. 63) ; 
6. That in each case hardship would be caused to each of the 

lessees by the making of an ejectment order (National 
Security (Landlord and Tenant) Regulations, reg. 63); 

7. That in each case hardship would be caused to the lessor by 
a refusal to make an order (National Security (Landlord 

and Tenant) Regulations, reg. 63) ; 
8. That in the case of Thomas Sidney May and Ronald Sidney 

May trading as T. S. M a y & Son, Ronald Sidney May 

(one of the joint tenants) was a " protected person" 
within the meaning of reg. 30 of the National Security 

(War Service Moratorium) Regulations. 
It was contended, inter alia, on behalf of the seven defendants 

(i) that the question resolved itself into consideration of the hard­

ship (if any) that would be occasioned to the Society by a refusal to 
make ejectment orders and the hardship that would be occasioned to 

all the defendants by the making of orders ; (ii) that in considering 

the question of hardship to the lessor or any other person (National 

Security (Landlord and Tenant) Regulations, reg. 63) the magistrate 

was bound as a matter of law to find : (a) that the Australian Red 

Cross Society being a corporation whose activities were not carried 

on for profit could not as a Society suffer any hardship; and (6) 

that the " other persons " mentioned in reg. 63 (a) must be limited 
to the employees of the Society. 

For the Australian Red Cross Society reg. 63 was exhaustively 

examined on the question of hardship and it was particularly 

stressed that the Court must take into consideration : (1) all other 

relevant matters; (2) hardship to the lessor; and (3) hardship to any 
other person. It was contended that under the heading of " all 
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other relevant matters tin- magistrate must take into considers M ' "r • 

In,i . (a) that the siipplv of serum and blood Was a matter ot vital _^ 

m i pi ut.i nee as affecting the welfare of the com m IIII it v : (b) that the A, ,TI.U lvs 

supply of serum (particularly) and blood (in a lesser degree) was R 

insufficient to meet the demands ofthe community ; (c) that under 

present conditions the supply of serum and blood could not !• 

increased; (d) that with larger and more commodious premise ,.rv. 

the Supply of serum and lilood could lie increased ; and ('/) that l/rn. 

under existing conditions there was actual dangei to life, Under 

the beading of " hardship to the Lessor " it was contended that the 

i irate must consider the fact that the Society under present 

conditions (lack of space &c.) was unable adequately to meet the 

demand for serum and lilood. whilst under the heading of " hardship 

to anv other person " it was contended that " anv other person 

must he taken to include: (a) employees nf the le&soT Austrahan 

Red Cross Society; (l>) donors of blood ; (c) persons who might 

Buffer from an inadequate or coiitaniinated supply of serum and 

blood . and (I/I the community at large. 

The magistrate came to the following conclusions : 

I. Thai the Society was providing in its " blood hank 'activities 

a service of very great (perhaps vital) importance to the 

welfare of the community : 

2. That it was highly desirable that the various branches of 

that service should lie housed in the one premise 

3. That the premises at 37 I < leorge S1 reet, Sydney, w here lilood 

was taken from donors, were very much overcrowded and 

the space available there was inadequate for the work 

that was carried out there . 

I Thai serum (particularly) and blood were both in short 

supply : 

That larger premises could possibly result m a larger number 

oi hlood donors and a consequently greater output of 

Serum and Mood ; 

li. That donors of lilood suffered inconvenience through the 

congested state of the premises a1 .">7I George Street ; and 

7. That the community would Le greatly benefited by the 

increased output of senini and lilood. 

The magistrate therefore found that the premises at 73 York 

Street. Sydney, were reasonably required by the Societj for occupa­

tion in connection with its trade, profession, calling or occupation. 

He also found that due to the fact that no reasonably suitable 

alternative accommodation was available each of the seven defen­

dants would suffer hardship if an ejectment order was made against 
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it or him. At least six of the defendants would be faced with the 

complete loss of their business, while the seventh if not faced with 

complete loss would suffer great loss and very serious inconvenience. 

Regarding the hardship to the Society if ejectment orders were 

refused the magistrate found as a matter of law : 

1. That the only hardship a corporate body could suffer was 

" financial " hardship ; and 

2. That the words " or any other person " in reg. 63 (1), although 

very wide, must mean " other person connected in some 

way with the lessor " and that such " person " must be 
" some ascertainable and definite person." 

The magistrate held that " donors of blood " as they attended 

and gave their blood voluntarily could not be said to be " persons 

connected with the Australian Red Cross Society " and further that 
they could not be said to be " ascertainable and definite persons." 

H e was also of opinion that under present conditions they were 

experiencing inconvenience but could not be said to be suffering 

" hardship." H e also held that the " community at large " did 

not for the same reason come within the meaning of " any other 

person." 

O n the whole of the facts the magistrate found that the hardship 

to the seven defendants if ejectment orders were made was much 
greater than the hardship that would be occasioned to the Society 

if orders were refused, and in the exercise of his discretion in each 
case he refused to make an order and dismissed the informations. 

The question for the determination of the High Court was whether 

the magistrate's determination dismissing the informations was 

erroneous in point of law. 

Upon the matter coming on for hearing before the High Court 

counsel for the respondent tenants took an objection to the com­

petence of the appeal upon the ground that an appeal did not lie 

as of right, at all events by case stated, from the decision of the 

magistrate. 

The relevant statutory provisions and regulations are sufficiently 

set forth in the judgments hereunder. 

Dec. 17. A. R. Taylor K.C. (with him Reynolds), for the respondents in 

support of the objection. Before 14th March 1947 the State courts 
exercised State jurisdiction in ejectment subject to the restrictions 

imposed by the National Security (Landlord and. Tenant) Regulations, 

but since that date in N e w South Wales courts of petty sessions have 

been vested with Federal jurisdiction. The seven informations were 
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ed. The appellant relic, upon B. -i'1 ofthe .1 niln nit 'j Act 1903-

I946ands. 10] of the JusticesAct 1902-1947 (N.S.W I. Theappel- [ ^ 
la nt due not come within the scope of -. 39 (2) (6) of the Judiciary \,.,,. vl ,KV 

\,i 1903 1946 because the appellant had no right of appeal to the Ri 
CIS" 

Supreme Court. The Landlord and Tenant Act 1899 (N.S.W.) pro-
i summary met hod of ejectment and Part I \ . provides its own Bi 

eoil. of procedure. Section 3] provide,- Cora right of appeal from QQ |,,' 

justice A landlord whose complaint has been dismissed is not a LTH. 
a who " feels aggrieved " withm the meaning of that section. 

The purpose of s. 31 is the protection ot The statutes 
II Vict. No. 13 and l"» Vict. No. I were in existence at the date of the 
enacting ofthe Landlord and Tenant Act 1899 (N.8.W.). The 1. 
I., i ure deliberately chose prohibition (/•.'./ parte Dwyi, (11 : Rob* rtson 
X. Mtliuleis (:>) and see also Wislmel v. Lmse, (3) and GrayndleT 

X. < 'tlu/e/i ( I) ). 

Wallace K.C. (with him Brereton), for the appellant. Section 
73 (ii.) of the Constitution provides for an appeal as of right from 
anv court exercising Federal jurisdiction "with such exceptions 

and subjecl to such regulations as the Parhament prescribes." The 
onlv exception or regulation provided by Parhament is in s. 39 
(b) of the .1 ml w in eg Ac/ 1903 1946 to the intent that where an appeal 
lies fioni anv coiiil of 8 Slate |o I he Supreme ( 'ourt nf t hat State. 

an appeal from such court exercising Federal jurisdiction mav lie 

brought i" ihe High Court. It is not necessarj that such appeal 
should lie by virtue of State law . Regulation fi-Yv (2) of i he National 

ity (Landlord ami Tenant) Regulations expressly provides for 
an appeal lo the Supreme Court bv an unsuccessful landlord, 
whether such appeal lay prior to the regulation or not : and the 
procedure was by stated case (Robertson v. Manders (2) ). Even 

though the appeal so provided was on*a point of law only, the appeal 
t" the High Court would be a full appeal. Section IV. ofthe High 
Court Appeal Rules cannot apply in such a wav as to restrict or 
remove a righj of appeal under the Constitution: those rules can 

onlv regulate procedure. In anv event, procedure by way of stated 
case was the procedure adopted in like case in the Supreme Court 
(lloh,its,,,i v. Manders (2) \. and the Appeal Rules have heen com­

plied wuh. Alternatively, reg. 6 2 B of the National Security (Land­
lord and Tenant) Regulations confer Federal jurisdiction indepen­
dent^ of tlu. opening words of s. 39 (2) (b) of the Judiciary Act 

BS.R. (N.S.W i 329. L941) 64 CL.R. 470. 
11 N.R. (N.S.W.) 437 ; 64 (4) (1939) 62 C.L.R. 573. 

W.N. (N.S.W.) 127. 
VOL. i \\v . 2t 
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The following written judgment was delivered by :— 

R I C H , D I X O N A N D W I L L I A M S J J. This appeal is brought by way 

of case stated from a decision of a magistrate dismissing informations 

by the appellant society as landlord against the respondents as its 

tenants praying that the appellant society might be put into 

possession of the land and premises occupied by the respondents. 

The questions in the appeal turn upon the National Security (Land­

lord and Tenant) Regulations. The respondents have taken an 

objection to the competence of the appeal upon the ground that no 

appeal lies as of right, at all events by case stated, from the decision 

of the magistrate. 
The Landlord and Tenant Regulations have been amended by 

Statutory Rules 1947 No. 31, which came into operation on 14th 

March 1947. The proceedings were instituted after that date. The 

effect of reg. 58, so far as material, is to prohibit a lessor of prescribed 

premises giving any notice to terminate the tenancy or taking 

proceedings to recover possession of the premises from the lessee 

unless upon certain prescribed grounds and unless proceedings to 
recover possession are taken in what is called a court of competent 

jurisdiction. B y reg. 6 2 B (1) it is provided that for the purposes of 

reg. 58 in the State of N e w South Wales courts of competent juris­

diction shall be courts of summary j urisdiction. Relying presumably 

upon s. 6 (3) (c) of the Defence (Transitional Provisions) Act 1946, 

reg*. 6 2 B (2) proceeds to provide that the court of a State thus speci­

fied shall, subject to Part III. of the regulations and within the 

limits of its jurisdiction (other than limits as to the value or rent of 
premises) be vested with Federal jurisdiction in proceedings under 

this part. Regulation 6 5 A (1) provides that, except as provided in 

that regulation, there shall be no appeal (other than an appeal to the 

High Court) in proceedings under this part from a judgment or 

order of a court of competent jurisdiction referred to in reg. 62B. 

Sub-regulation (2) of reg. 6 5 A goes on to provide that there shall 

be an appeal as to questions of law only to the Supreme Court ofthe 
State concerned from any judgment or order of a court in proceedings 

under Part III. of the regulations. 

The appellant, in appealing as of right by way of case stated, has 
assumed that Section IV. ofthe Appeal Rules of this Court governs 

the procedure, and that s. 39 (2) (b) ofthe Judiciary Act 1903-1946 

gives an appeal as of right. The jurisdiction of the Court to enter­
tain an appeal rests, of course, upon s. 73 (ii.) of the Constitution, 
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which provides that the High 'ourt shall have jurisdiction, with B.C. at a. 

such exceptions and subjecl to such regulations as Parliament _,' 

prescribes, to hear appeals from orders of anv court exercising \ 

Federal jurisdiction. N o exception has been made which would Ri 
• I W 

cover this ease, and we do not think t hat t here can be any quest IOH 
of the Cou it's jurisdiction to entertain an appeal. But the question BKAI 

whether the appellant is entitled to invoke the jurisdiction as of C ' V T V ' . 

righl is another matter. Section 39 (_') (b) of the Judiciary Act, 

upon which the appellant rests, provides m effect that where the ,. 

leading part ofs. 39 (2) (b) vests a State court with Federal juris- u 

diction, I hen if an appeal lies from a dee i-ion of anv court of a ."Mate 

to the Supreme Court of the State, ai, appeal from us decision may 

he I none hi (() die High (ourt. Paragraph (c) of s. 39 (2) provides 

thai ihe llieh Courl mav granl special leave to appeal In the High 

('(Hill from anv decision of any court of a State notwithstanding 

thai the law of Ihe Slate m a y prohibit anv appeal from such court. 

19 (2) applies to the case i< therefore seems clear that, supposing 

there is im appeal as of right, we m a v nevertheless grant special 

leave to appeal pursuant to par. (t) of s. 3'.i (2). The respondents1 

I..I mi fur denying thai under par. (/*) of 8. 39 (2) an appeal lies as 

of right is t hat, according to the res pond cuts sill im iss|. m. in Buch a 

case as this no appeal lies from t he decision of the magistrate to the 

Supremo Court, at all events by w a y of case stated. 

Section .".I (2) ofthe landlord and Tenant Aet 1899 of New South 

Wales gives to anv person who feels aggrieved l>v anv order, 

adjudication or warrant made m issued under the provisions of 

I'art IV. nl' thai Act, a remedy in the nature of an appeal by wav 

of statutory prohibition under the Justices Ad 1902 1947 (N.S U 

It appears from Ex parte Dwyer (1). that this provision has heen 

construed as displacing what otherwise might have been the general 

operation ofthe Justices Act to confer a right of appeal upon a pa 

aggrieved by a decision in a proceeding under the Landlord 

liiunil Act. Ex parte Dwyer (2) was concerned with an attempted 

appeal to Quarter Sessions, and not with a recourse to a proceeding 

ase staled under s. K»| ofthe dust/as Ad, but it depended 

upon the view that the appointnient by a particular statute of a 

special rcniedv operated in accordance with the maxim genet 

specialibus non derogani to exclude the general remedies given by 

the Justices Att. It is said, moreover, that under s. :'>1 (2) ofthe 

landlord and Tenant Act it is considered that a landlord who fails 

to obtain an order against a tenant for the recovery of possession 

is not a person who is aggrieved hv an order, adjudication or warrant 

(I) (1908) s S.R. (N.S.W.), .u p.831. (2) (1908) B S.R. (N S.W.) 329. 



328 HIGH COURT [1947. 

H. C. OF A. 

1947. 

AUSTRALIAN 
B E D CROSS 
SOCIETY 

V. 

BEAVER 

TRADING 

Co. PTY. 
LTD. 

Rich J. 
Dixon J. 

Williams J. 

made or issued under Part IV. of the Landlord and Tenant Act. 

N o direct authority was, however, produced adopting this view of 

the application of the State statute. 
It is not desirable that we should deal with matters of procedure 

and practice under State law further than we need when they are 

involved indirectly as they are here'. W e shall therefore limit 

ourselves to the question of the case stated as an admissible pro­

cedure in proceedings under Part IV. of the Landlord and Tenant 

Act. W e take Ex parte Dwyer (1) supported as it is by the observa­

tions of Jordan CJ. in his reference to that case in Robertson v. 

Manders (2), as showing that a case stated is not an admissible mode 

of appeal in such proceedings. In so far, therefore, as the appellant 

is compelled to rely on a right of appeal given by State law to 

warrant the form of appeal it has taken, it appears to us that it 
cannot bring itself within Section IV. of the Appeal Rules or 

s. 39 (2) (b) of the Judiciary Act. It was suggested, however, that 

it was not compelled to rely upon the provisions of State law foi' 

the purpose of justifying its appeal by way of case stated. 
It is first suggested that its proceeding is under Part III. of the 

Landlord and Tenant Regulations without reference at all to the 

provisions of the N e w South Wales Landlord and Tenant Act. We 

think this view is not correct, Part III. of the Landlord and Teiinnt 

Regulations assumes the existence of procedure under State law by 

which a landlord m a y recover possession of premises from his 

lessee or obtain an order of ejectment of the lessee therefrom. It 

then proceeds to regulate such proceedings and to confer a Federal 

jurisdiction to act in pursuance of the regulations. But Part III. 

does not lay down a complete code of procedure under Federal law. 

It presupposes the existence of remedies under State law and, so 

to speak, adopts, adapts and controls them. 
It was then suggested that under reg. 6 5 A (2) a positive right of 

appeal is given to a landlord as well as to a tenant independently 

of State law, and that the language of s. 39 (2) (6) of the Judiciary 

Act is sufficiently wide to apply to a Federal right of appeal to the 

Supreme Court so given and, so to speak, transmute it into a right 
of appeal to the High Court, W e doubt whether a regulation such 

as reg. 6 5 A (2), expressed with reference to a limited right of appeal 

to the Supreme Court, should be given an effect which produces an 

unlimited right of appeal to the Higli Court by the application of 

par. (c) of sub-s. (2) of s. 39. But, in any case, the suggestion, 
ingenious as it is, does not overcome the difficulty that Section IV. of 

(1) (1908) 8 S.R. (X.S.W.) .'529. (2) (1947) 47 S.R. (X.S.W.). at p, 
438; 64 W.N., atp. 129. 
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ti,e Appeal Huh'- i language ne.de dependent foi it- operation H ' • n • 

Upon the existence of a procedure nndei State law for appealing ^ J 
to the Supreme Court. Winn, in Robertson v. Manders (I), Jordan A, MI.XI,1VN-
c.l gneaks of reg. 65 a its context, the ipplication R> 

' , . , • /• i > ' T V 

in l to III ofthe .lushes Act to appeals upon questions oJ law 
aa far as practicable, we understand In- Honour as laying it down 1 
that the procedure by case stated should I"- adopted as a matter of ,-„' p 
practice, because it ia a suitable procedure and is in use in the like LTD. 

Thai is something different from what rule I uf Section |\ ol ., j. 
the Appeal Rules of tins Courl contemplates when it refer- to the wiiiiama r. 
manner, times and conditions prescribed by tl" Jaw of thi State for 
bringing appeals to the Supreme Court in like mattei 

Still anothei tionisthat reg 6 2 B operates to confer Federal 
jurisdiction quite independently of s. 39 of the Judiciary Act. The 
consequence might he i hat upon the Federal jurisdiction so conferred 
s. 73 (ii.) of the Constitution operated so that the Court's jurisdiction 
to allow an appeal existed. I.lit nevertheless there was no legislation 

eiv ing a right of appeal or to regulate the Court's authority to admit 
an appeal by requiring that special leave should be a condition. 
W e think that a general survey of Pari III. of the Landlord and 
Tenant Regulations shows that it was m,t intended to establish a 
new federal jurisdiction entirely independent of the federal 
jurisdiction winch, before the amendments made by Statutory Rule 
No. :'d of 1947, s. 39 (2) operated to confer: see Qrosglik v. Grant 
| No. I | (2) | No. 2 | (3). 

The regulations create a "matter", thai is a controversy, question 
or claim of right, which would fall within s. 76 of the ( institution. 
Section 39 (2) would apply to such a matter. The procedure 
invokes State jurisdiction to sonic extent, or rather what would 
otherwise he State | urisdict ion if it was not for s. 39. 'fhe purpose 
of s. .'I'.l is to cover t he whole ground in such a case, and w e do not 
think ihat I'art III. ofthe Landlord and Tenant Regulations should 
be construed as making a provision completely independent of that 
operation. Hat her it is ancillary to or explanatory of. if not supple­
mentary io. s. 39. 

W e are therefore of opinion that the ciuse is governed by s. 39 (2) 
ofthe Judiciary Act and that the appellant has not succeeded in 
bringing itself within par. (b) of that suit-section and Section IV. of 
the Appeal Hides. Mis ease nevertheless falls within par. (c) and is 
one in which we are authorized to grant special leave to appeal if 
we think lit. 

il) (1947) 17 S.R. (N.S.W.), at p. (2) (1947)74C.L.R. 327. 
IK'; ill W.N., ••! p. 1 --"•'• (3) (1947) 74 C.I..R. 355. 

http://ne.de
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H. C. OF A. Counsel for the Australian Red Cross Society then applied for 

1947. Special leave to appeal and argument ensued on the merits. 

AUSTRALIAN 

R E D CBOSS Wallace K.C. (with him Brereton), for the applicant. 
SOCIETY 

v. 
BEAVER A. R. Taylor K.C. (with him Reynolds), for the respondents. 
TRADING 

Co. PTY. 
LTD. The following judgment was delivered by :— 
DeTTg R I C H , D I X O N A N D W I L L I A M S JJ. In consequence of our decision 

that an appeal as of right was incompetent we heard a,n application 
for sjjecial leave when the cjuestions of law and the facts of the case 
were fully discussed. 

The case is essentially one of fact, the crucial issue being the 
comparative hardship caused to the lessees or any other person hy 
the making of the order and that caused to the lessor or any other 
person by the refusal to make the order. 

The stipendiary magistrate has held and there is ample evidence 
to support his finding that in the case of each tenant no reasonably 
suitable accommodation is available for his occupation. The appel­

lant, on the other hand, has accommodation in which it is managing 

to carry on its business of providing a blood bank. The accom­

modation is distributed over a number of different premises, and it 

is plainly desirable that the whole of the work should be done in the 

one place. The main premises in George Street where the blood is 
extracted from the donors is overcrowded and there is a dangerous 

amount of dust, but the appellant has nevertheless been able to 

carry on its work and by the exercise of great care to do so with 

safety. 

The rival cases of hardship are therefore between serious incon­

venience to the appellant and grave business loss and possibly ruin 

to the tenants. In these circumstances the magistrate held that 

the balance of hardship lay with the tenants and this finding is 
justified by the evidence. It is true that he held in addition that 

hardship in the regulations in the case of a corporation meant 

financial hardship, and that in the case of the appellant hardship 

was confined to its employees. W e cannot agree with this construc­

tion of the regulations. The words " or any other person " in reg. 

63 (a) and (b) are words of wide import and they include all indivi­

duals and ascertainable classes of the community who would be 

prejudiced by the tenant losing possession or the landlord failing to 
obtain possession. In relation to the appellant as lessor they would 

include all persons on the present list of blood donors who are 

inconvenienced in giving their blood, and all those sick persons who 
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are al presenl prejudiced because they require .1 transfusion of 
blood but cannot obtain it because there is insufficient Mood due 

to the scarcity of blood donors. Bui tbe magistrate also considered 
the facta on the basis of the construction which we adopl oi 
regulations; and, as we understand his reasons, held thai the 
hardship io the dono, •., one of inconvenience and thai the 

evidence of prejudice to the intere 1- of sicl persona was too rei 

because it was onlv speculation to hold thai this inconvenient 
can ling less donors to give blood than there would In- if thej could 

give their blood m more comfortable surroundii 

W e think therefore thai no sufficient rea 1 for interfering 
with the exercise by the magisl rate of In discretion on the grounds 
that he misdirected himself m law or thai no weighl or no sufficient 

weight was given to relevant circumstances, and that Bpecial leave 
tO appeal should lie refused. 

There will be no order as lo costs. 
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lo costs. 
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