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Constitutional Law—Freedom of inter-State trade, commerce and intercourse— 

Marketing of primary products—Marketing board constituted under State Act 

—Commodity divested from growers and vested in board as owner—Contracts for 

sale of commodity declared void—Provision that nothing in the legislation should 

interfere with operation of s. 92 of Commonwealth Constitution—Legislation 

contravening s. 92—Extent of invalidity—Marketing of Primary Products Act 

1945-1947 (9 & 10 Geo. VI. No. 41—11 Ceo. VI. No. 20) (Tas.)—Marketing 

of Primary Products (Field Peas) Act 1946-1947 (10 Geo. VI. No. 35—11 

Geo. VI. No. 12) (Tas.). 

On an appeal to the Full Court of the High Court by the defendants from 

the decision of Williams J. in Clements and Marshall Pty. Ltd. v. Field Peas 

Marketing Board (Tas.) (Ante, p. 401) granting the plaintiff company an 

interlocutory injunction, the parties proposed that the appeal be treated as 

the trial of the action. The Court, which was constituted by four Justices, 

was equally divided in opinion as to the effect of s. 92 of the Commonwealth 

Constitution on the Tasmanian legislation which was challenged by the 

plaintiff. 

Latham C.J. and McTiernan J. were of opinion that, as a decision on the 

question raised as to s. 92 in relation to State legislation might inferentially 

affect the constitutional powers of the Commonwealth, the proper course, in 

view of s. 23 (1) of the Judiciary Act 1903-1947, which requires that " a Full 

Court consisting of less than all the Justices shall not give a decision on a 
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'jui.-slion affecting the OOTJ litutional powers of the Commonwealth, unless at 

least three Justices concur in the (Incision," w a s to refrain from giving a 

decifion on the question ; the Court w a s not bound to act upon the proposal 

ol tin-, parties that the proceeding be treated as the trial of the action ; it 

nlionlil lie treat, <l I HI ply as an appeal from Williams J., and, as such, it should 

be dismissed. Starke J. was of opinion that the cause should be remitted 

to the primary Judge. Dixon J. held that the provisions of the Marketing 

of Primary Products (Field Peas) Act 1946-1947 (Tas.) were contrary to s. 92 

ul l In- ' 'on -titution and for that reason the decision of Williams J. was right. 

It was ordered, accordingly, that the appeal be dismissed. 

Per Starke J. : Semite, I lie decision in Peanut Board v. Rockhampton Harbour 

Board, (1933) 48 C.L.R. 266, covered the legislation challenged in the pn 

case and Matthews v. Chicory Marketing Board (Vict.), (1938)60 C.L.R. 263, 

was distinguishable. 

APPEAL from Williams .1. 

This was aii appeal to the Full Court of the Sigh Court by 

the defendants from the decision of Williams J. in I and 
Marshall Pty. kid. v. Field Peas Marketing Board (Tas.) (I). The 

appeal first ct before the Full Court in Melbourne on 2nd -Fune 
1947, but the Courl did not proceed with tin- bearing, being of 
opinion thai theCoi onwealth and other States should !»• afforded 

an opportunity of intervening. It was subsequently directed that 
the appeal be beard in Sydney, but. although it was listed for 
bearing there, it did not come on, and ultimately it came on for 

bearing in Melbourne. At the oommencemenl of the bearing, the 

Court was constituted by live Justices, but Rich .1. was obliged by 
indisposition to withdraw, and tin- bearing continued before the 
other four Justices. 

Coppel K.C. and Pope, for the appellants. 

Reynolds K.C., Winneke and Eggleston, for the respondent. 

P. IK Phillips K.C. and Menhennitt, lor the Commonwealth 

(intervening). 

Dean K.C. and I'ape. for the States of New South Wales. Vietoria, 

Queensland ami Western Australia (intervening). 

H. C. OF A. 

1 H47.1948. 

FIELD PEAS 

MARKETING 
B O A R D (TAS.) 

f'l.EMEXTS 
AND 

MVRSHALL 

I'TY. LTD. 

Barwick K.C. and K. d. Healy, for the State of South Australia 

(intervening). 
/•. adv. vult. 

(1) Ante, p. 401. 
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The following written judgments were delivered:— 

L A T H A M OJ. This is an appeal from a decision of Williams J. 

granting an interlocutory injunction. W h e n they were before 

Williams J. the parties were not willing to treat the motion for an 

injunction as the trial of the action. W h e n they came before the 

Full Court in the appeal they were willing to do so. Owing to the 

unfortunate indisposition of a member of the Court after the hearing 

of the appeal had begun, the hearing was continued before four 

Justices and judgment was reserved. W h e n the Court learned 

that it was to hear a full argument upon s. 92 in Bank of New South 

Wales v. The Commonwealth (1) delivery of the judgment was 
delayed in the hope that the argument and decision in that case— 

in which judgment has just been given—would be of assistance in 

the consideration of the effect of s. 92 of the Commonwealth Con­

stitution in relation to compulsory marketing legislation. In the 
result the decision given in the Banking Case (1) does not govern 

the question in this case. 
The Court is not bound to act upon the proposal that the motion 

should be treated as the trial of the action, but can deal with the 

appeal as it came before the Full Court, simply as an appeal from 

Williams J. The Court is equally divided in opinion. In a case 

which did not involve any question affecting the constitutional 

powers of the Commonwealth the result would be that the decision 

of Williams J. would be affirmed, and the appeal would be dismissed : 

Judiciary Act 1903-1947, s. 23 (2) (a). It may be suggested, how­
ever, that the present case is governed by s. 23 (1), which is in the 

following terms :—" A Pull Court consisting of less than all the 

Justices shall not give a decision on a question affecting the con­

stitutional powers of the Commonwealth, unless at least three 

Justices concur in the decision." This case involves a question of 

the interpretation of s. 92 of the Commonwealth Constitution. 

The Commonwealth is not a party to the action, but the decision 

with respect to this question may inferentially affect the constitu­

tional powers of the Commonwealth. There is a distinction between 
the decision upon a question in a case and a decision, judgment, 

decree, order or sentence in the case itself: see Baxter v. Commis­

sioners of Taxation (N.S.W.) (2). In that case it was held that 
" a decision of the High Court upon any question " as to limits 

inter se of constitutional powers of Commonwealth and State meant, 

not the judgment in the case (3) but, as Isaacs J. said, " what the 

(1) (1948) 76 C.L.R. 1. (3) (1907) 4 C.L.R., at p. 1116. 
(2) (1907) 4 C.L.R. 1087, at pp. 

1116, 1151. 
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Court (ha ides to be the law with regard to that question; what H- c- " 

it, hohls to be the proper answer to that particular question " (1). 1 9 4 ^ 

Section 92 binds both the Commonwealth and the States and in p I E L D | 

some cases a deci ion upon the interpretation of s. U2 may therefore MARKETTNO 

be a decision upon a question affecting the constitutional powers 0 A B^ * AS-> 

of tie- Commonwealth. Three Justices do not concur in a decision 

upon this question and therefore it appears to m e that a proper 

course to pursue i to abstain from giving a decision upon it, with 

the result thai the judgmenl of Williams J. should remain and the 

appeal should be dismissed. M y brother Starke is of opinion that 

the case should be remitted to Williams J. All the other members 

of the < lourt agree in I be result t hat the appeal should be dismissed. 

The interlocutory injunction therefore stands. The appellants 

should pay the costs of the appeal, including, in accordance with 

the undertaking given by the appellants when an order was made 

for bearing in Sydney instead of in Melbourne, anj amount whereby 

the costs were increased by reason of such Order. 

CUM 
AND 

MARSHALL 
PTY. LTD. 

Latham CJ. 

ST A R K E •). This appeal from an interlocutory injunction restrain­

ing the Field Teas Marketing Hoard of the State of Tasmania, its 

servants and agents until the trial of the action or further order 

from in any way preventing, obstructing oi hindering the perfor­

mance of certain contracts was, upon the appeal coming on, treated, 

at I he rei|iicst of Ihe part ies, as t he t rial of t he action. 

Thai procedure, irregular as it was, might have proved satis­

factory if one of t he .lust ices had not become indisposed .md cedt 

the sitting members of the Court to four. Now, imfm t unat e|y, 

the Justices who heard the case are, I understand, divided in 

opinion, And t he question is what course should be pursued in the 

interests of I he public and the parties. 

As at present ad\ised the case of I'm),"I Bond v. Rockluiin/t-

lou Harbour Hoard (') appears to m e to govern this case and 

the case of Malt/ieies v. Chicory Marketing Hoard (Vict.) (3) is, I 

think, distinguishable. Hut it is not perhaps <'!' any practical 

importance to the respondent whether the decision he that the 

Market nig of l'n inn rig I'rod nets Ael 1945 (9 and 10 Geo. VI., No. 41) 

and the Marketing of Primary Products (Field Peas) Act 1946-1947 

(10 (leo. VI.. No. 35 and IbCeo. \'!.. No. 12) interfere with trade, 

OOmmerce and intercourse among the States contrary to the pro-

\ isions of s. 92 of the Constitution or that s. 19 (3) of the Act (9 and 

10 Ceo. VI., No. P. prescribing that " nothing in this Act . . . 

(1) (19H7) 4 C.L.R.. at p, 1151. 
<2) (in:;:;) 4s c.L.K. 266. 

(8) (1938) 60 C.L.R. 263. 

\ei.. i.xxvi.—27 
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H. C. OF A. shall in a n v w a v interfere with the free operation of section ninety-

1947-1948. ^ w o 0f the Commonwealth Constitution," removes from the opera-

FIELD PEAS ^ o n °ft n e Marketing Acts any field peas that the respondent desires 
MARKETING to engage in inter-State trade. 
ARD ( AS.) Q n ̂ e w] 1 0j e ̂ he better course is to remit the cause to the primary 

CLEMENTS judge, who will then dispose of it, or state the case for the Full 

Bench of which he himself can then be a member. AND 
MARSHALL 
PTY. LTD. 

D I X O N J. In this suit a company carrying on business in Devon-

port, Tasmania, as a merchant seeks relief against the operation of 
the Marketing of Primary Products (Field Peas) Act 1946, which is 

incorporated with the Marketing of Primary Products Act 1945. 

The latter is a more general statute of the Tasmanian legislature 
enacted, as its long title says, to " provide for the constitution of 

boards for the marketing of certain classes of primary products and 

for matters incidental thereto." The former, passed about a year 
later, deals with a particular product and is entitled " an Act to 

make provision for the constitution of a board for marketing field 

peas and for matters incidental thereto." The asserted right to 
relief rests on s. 92 of the Commonwealth Constitution. 

The subject of the Field Peas Act, as for shortness it may be 

called, is the mature dried seeds of the field pea plant, including; 

blue peas and maple or grey peas (s. 2). It has been part of the 

business of the plaintiff company to make contracts with growers 
of such peas for the purchase of large quantities and, having so 

covered itself, to make contracts of sale with merchants in other 

States for peas to be shipped to those States. This business was 

interrupted or adversely affected by the erection by the Common­

wealth, during the war, of a Field Peas Board, under the National 

Security (Field Peas Acquisition) Regulations. That Board, by an 
acquisition order, took the field peas from the growers, paying them 

compensation consisting in the dividends from a marketing pool. 

The regulations, however, were not continued by the Defence (Tran­
sitional Provisions) Act 1946. W h e n it became known that they 

would be allowed to come to an end, the State Parliament intervened 
with the Field Peas Act. That Act set up a State board constituted 

like the expiring Federal board, but called the Field Peas Marketing 

Board. The more general Act, the Marketing of Primary Products 

Act 1946, contained provisions for the establishment of a marketing 
board, for any product within a wide description, at the instance 

of producers, the board being elected by them. The Field Peas 

Act, while not availing itself of the machinery for the setting up of 

the board, incorporated the earlier Act so that the powers and 
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AND 
MvR-il U.L 

PTV. LTD. 

n J. 

functions it assigned to boards would attach to the Field Peas H . C O T A . 

Marketing Board, and BO that other ancillary provisions would l'-'-*-̂ 48-

apply, including certain authorities vested in the Governor. One FlElu , 
of the e authorities enabled the Governor by a proclamation to MARKETIM. 

declare that tin- commodity should be divested from the growers 0Klu'' 

and be vested in the Board whose absolute property it should C u m 
become. 

A proclamation was made on 23rd January 1947 pursuant to 

this power declaring that all field peas should be divested from the 

producers and become nested in the Field Peas Bfarketing Board 
and that, upon any held pea, coming into existence before 30th 

June 1947 they should become rested in and be olute 

property of the Board, tn the meantime the plaintiff company 
had re\ K ed it! business of conl rad mi: for i be purchase of field peas 
from the growers and for the sale of peas to merchants in ot 

Slates. 

[field peas are harvested, it is said, in Febraai \. March and April. 

During the previous winter and spring, that is, in 1946, the com] 
made many contracts with growers for the delivery of p 
produced by them, in November, December and January the 

company made contracts with buyeri in most of the other States for 
the sale and shipment to ihein of quantities of pea- The re 

<if i he bu-aness, apparently, was due to the belief 01 hope thai 

Federal regulations would expire. Bu1 the resales were made after 
the State Legislation had been passed. Both sets of C O U P 

were, of course, by description and uol of specific goods. But the 
description in the growers' contracts restricted the goods, foi 
most part, to the products of particular farms. The • 

contrails wen- for delivery in Tasmania: the company resold. 

however, on terms involving consignment for inter-State carri 
Upon an application to II illiams .1. for an interlocutory injunc­

tion, the affidavits disclosed that the Hoard had taken steps with a 
\ iew to prevenl the growers delivering peas and the company from 

shipping them. His Honour made an order restraining the Field 
Peas .Marketing Hoard, its servants and agent,-, until the hearing 
of the suit or until further order, from in anv way obstructing or 

hindering the performance of the two sets of contracts. 
From that order the Hoard and the State of Tasmania appealed. 

Although before his Honour the parties had declined to treat the 

application for the interlocutory injunction as the hearing of the 
suit, upon the opening of the appeal it was announced that they 

had now agreed that the appeal should be so treated. The course 
thus pursued by the parties was unsatisfactory. For Williams J., 
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AND 
MARSHALL 
PTY. LTD. 

Dixon J. 

H. C. OF A. although holding that s. 92 had been invaded, had based his order 
194J"^48' upon the balance of convenience. Had he been asked to give 

FIELD PEAS ^na^ judgment doubtless he would have referred the constitutional 
MARKETING question to the Full Court and taken part in its determination. 
OAED (TAS.) M o r e o v e r ) {f t n e appeal became the hearing, on its very terms the 

CLEMENTS order appealed from became spent. However, the Court made 

little or no show of resistance but proceeded to listen to an argument 

upon the substantive question of the validity of the legislation 

upon field peas. 
Our judgment' has been deferred so that we might have the 

advantage of hearing first the argument upon s. 92 in the case of 

Bank of New South Wales v. The Commonwealth (1), a course 
which I think has proved of some assistance. But in the end the 

question seems to m e to come down to the particular character of 
the legislation and its bearing upon the trade in Tasmanian field 

peas. It is, I think, wise to begin with an understanding of the 

nature of that trade and the directions in which it flows, apart from 

control. It is a trade in a seasonal crop grown in Tasmania for 

export from that State. There is some consumption in Tasmania, 

though very much the greater part of the product goes out of the 

State. But there is a market abroad as well as in Australia. The 

prices obtainable overseas were, at the times material to this case, 
better than those fixed in Australia. It was hoped by the Board 

to sell no more than half the crop in Australia and to find buyers 

for the rest overseas. But merchants such as the plaintiff company 
might prefer to buy for the inter-State trade. 

There is not much information upon the matter in the materials 

before us, but it would seem that the Board would tend to seek a 

market abroad, while, without some such control as that established 

by the legislation, merchants would buy from the growers rather 

for the inter-State trade. Of course, if shipping were freely avail­

able, and there were no controls, it may be supposed that the dis­

parity between prices for overseas export and for the Australian 
trade would disappear. 

The legislation describes the place the Board is intended to take 
as an authority governing the marketing of the commodity. Sec­

tion 5 (1) of the Field Peas Act says that it shall be the duty of the 

Board to do all such acts and things as may be necessary for the 

purpose of making provision for the orderly marketing of field peas 

produced in this State during the continuance of the Act. Originally 
the Act was to expire on 30th June 1947, but it was extended to 

30th June 1948 (s. 8 as amended by 11 Geo. VI., No. 12, s. 2). That 

(1) (1948) 76 C.L.R. 1. 



76C.L.R.] OF AUSTRALIA. 421 

AND 
MARSHALL 
PTV. LTD. 

Dixon J. 

is to say, the legislation was devised to deal with one season's crop H- c- 0 F A-

and then extended to deal with the next season's crop. l'Ji' 

To enable the Board to perform this duty, s. 5 goes on (a) to arm FlELD p 
it, with the powers and function- belonging to a board under the MARKETING 

more general Act, and (b) to ea tend the vesting provisions of that 0ARD^'! 

Act, a-, applied to field peas, SO that the\ include pea CO Bred : I 'LEMENTS 

contracts made before the establishment of the Hoard and so that 

field peas covered by a contract made since 1st July L946 

would \ est in the Board and the contract would be avoided. 

Wide powers are derived by the Board from the more general 

enactment ; they are ample for the carrying out of its duties and 

functions. T w o perhaps should be more particularly mentioned. 

One i= to provide. ao far as practicable, the commodity for con­

sumption in Tasmania and for its supply during any period of 

shortage to those places within Tasmania wherein a shortage is 

experienced (s. 21 (I) (c)). The principle inspiring this provision 

mil,.I be natural, not to say instinctive, in air. State. But r 

hardly that which s. 92 embodies. However, it has no import 

in relation to field peas. The other power to be merit one 

in make such arrangements as tin- Board deems n, with 

regard to sales of the commodity for export or for consignment to 

oi her Slates or countries (s. -1 (11 (d) ). It is, of course, evident 

that the choice between selling held peas to other States and Belling 

them to other countries will depend upon tie' determination of the 

Board. 
Prima facie, the proclamation vesting tieid peas, existing or 

coming into existence, in the lioard would operate BO SS to rest in 

it all peas. But B, 19 (1) and (2) which prov nle for the proclamation 

and the vesting are followed by a third sub section which contains 

these words : " Nothing in this Act and no proclamation or agree­

ment made under this Act with anv Government or persons shall 

in anv way interfere w ith the free operation of s. 92 of the ('oiniuon­

wealt h ( oust it ut ion." It w ill be noticed that, though the provision 

occurs in what mav be called the vesting so tion, it is expressed as 

a proviso to the whole Act. It is, of course, obvious that nothing 

in the Tasmanian legislation could interfere with the "free opera­

tion" of any provision oi' the Constitution. It m a y therefore be 

said that s. 19 (3) amounts to no more than an acknowledgment of 

a constitutional truth. Hut clearly its purpose goes beyond that. 

The purpose must. I imagine, be to make it clear that, in so far as 

any part of the Act might otherwise impair, or authorize what 

amounts to an impairment o\\ freedom of trade or commerce among 

the States, an intention to avoid or except that operation shall be 
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ascribed to it. Probably the sub-section could not be construed 

as making the wide but definite exceptions expressed in the pro­

vision which, in Matthews v. Chicory Marketing Board (Vict.) (1), 

Starke J. described as leaving the producers and the commodity 

) free to pass the frontiers of the States and to engage and be engaged 

in inter-State trade without any hindrance or restriction so far as 

the Act is concerned. 
I agree in the view which his Honour expressed concerning such 

legislation if it had stood alone without this saving clause and I 

think that it applies even more clearly to the field peas legislation. 

Starke J. said (2) :—" It is settled, I think, by authority that these 

provisions, standing alone, involve a contravention of s. 92 of the 
Constitution. It would be a compulsory marketing scheme entirely 

restrictive of any freedom of action on the part of producers in 

trade, domestic, inter-State or foreign (James v. Cowan (3) ; Peanut 

Board v. Rockhampton Harbour Board (4))." 
But before stating m y reasons for the view that, apart from any 

saving clause, the field peas legislation would encounter s. 92, it is 

necessary to say how the saving clause in fact affects the case. 
I take it as saying that if the compulsory acquisition of field peas, 

or the grant to the Board of any power, or the use of the power, 

detracts from the freedom of trade, commerce and intercourse 

among the States, it shall not have that operation. 
Now, in the field peas legislation, the necessary operation of the 

acquisition and of the marketing powers is to deprive growers and 

purchasers of peas of all part in trade in peas and at the same time 

to invest the statutory body with the power of conducting the 

whole trade and of determining how far the peas shall go into 

inter-State trade as opposed to overseas trade. To attempt to 

exclude from the operation of such a legislative scheme either a 
physical part of the commodity because, so to speak, it is found to 

be devoted to inter-State trade or a use of the Board's powers 
which wTould adversely affect inter-State trade appears to m e to be 

impossible. The whole thing is a single statutory machine for the 

purpose of conducting what is predominantly an export trade from 

the State. Looked at quantitatively, which perhaps is the same 
as looking at it from the point of view of the importing or consuming 

States, the question is between inter-State and foreign trade. The 
Tasmanian legislation says to the buyers in other States : "' You 

m a y not deal freely with the growers and merchants and obtain in 

the free course of trade what you can to supply to your consumers. 

(1) (1938) 60 C.L.R. 263, at p. 283. 
(2) (1938) 60 C.L.R., at p. 283. 

(3) (1932) A.C. 542 ; 47 C.L.R. 386. 
(4) (1933) 48 C.L.R. 266. 
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You imi t come to a statutory authority and it will decide what H. C. OF A. 

•.on can import into your State." Looked at from the point 1''47"1 

ofvii .v of Tasmanian commercial dealing, the Board is to undertake .- p 
, . . . . m m a • f 1 I. L 1) I 

for t!; is in combination and to the exclusion cf other agencies MARKETING 

of a con in < i' i I character, the marketing of the crop inter-State B O A B D (TAS-) 

and overseas and BO far as it matters intra-State, distributing th 
liet proceeds among the producers. 

The statutory machine which does this work must, as it seems to 

me, break down or suspend its operations altogether, if it is de 
the right lo deal with field peas which are to be put into inter-£ 
trade or to exercise its powers in favour of overseas trade to the 
disadvantage of interstate trade. The saving clause in s. 19 

accordingly seems to me to make onlv a notional and not a practical 

difference. The notional difference is between the destruction of 
the plan by the overriding force of s. 92 and the failure of t he plan 

because of the operation of s. 19 (3) iii excluding anv application 
of the plan that would result in the impairment of freedom of in 
Slate t rade or enable t he Hoard to impair it. That State legislation 

of this kind dealing with a commodity predominantly sold as an 
export from a State necessarily involves an invasion of the freedom 

which s. 92 constii nt ionally preserves is a proposition w huh I remain 
unable to doubt. The subject of the legislation is the mark-

Of the commodity, which means trade in the commoditv. The 

freedom of int erchange between States is : nee of s. 92. In 

relation to goods it means a freedom from prohibitions, restrictions 
and burdens upon the transfer of the goods from one State to another. 
But freedom "as at the border." freedom of passage across > 

lilies, means a freedom from restrictions and burdens operating 

against transference from one State to another at whatever point 
the burden or restriction is imposed. It m a y be before or after the 

actual movement from one State to another. It m a v be in the 
Stale in which the trade originates or in that where il termini 

It may be a prior restraint or a subsequent burden : James v. The 

Commonwealth (1). 
The field peas legislation enters at the earliest stage upon the 

control of all trade in the product. As the commoditv comes 
into being the Hoard takes the fullest c o m m a n d of its disposal that 

compulsory acquisition and statutory authority can give. But, as 
the title to the Act says, it is for the marketing of field peas. Acqui­
sition is only a dev ice to secure that end. It is to ensure, so far as 
may be. that no peas shall escape into the market, but that all that 

Tasmania produces shall pass through the statutory Hoard. All 

(1) (1936) A.C. a7S. at pp. B30-631 ; 55 C.L.R. 1, at pp. 5S, 59. 
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sales by growers are domestic, inter-State or overseas. The distri­

bution of the commodity among these three sections of trade is to 

be the work of the statutory body. As is shown by the conditions 

prevailing in the season to which at first the Act was limited, the 

very purpose was to secure that a greater quantity of peas was held 

for the more profitable overseas market instead of going through 

what were considered the less profitable channels of free commerce 

into inter-State trade. 
There is in m y opinion a complete negation of freedom of trade 

in peas from one State to another. All freedom to market his 

product is denied to the producer : all trade is taken into statutory 

control; the purpose is to provide an exclusive method of disposing 

of the commodity and to make any form of inter-State and oversea 

trade in the commodity impossible unless by or with the consent of 

the Board ; and the primary purpose is to obtain the advantage of 
overseas markets at the expense of inter-State trade. 

In James v. Cowan (1) the quota system there condemned as 

contrary to s. 92 consisted in fixing a percentage of dried fruits that 

might be sold in AustraHa so that the rest might be driven into 
markets abroad. The purpose was to keep up the Australian 

domestic price of dried fruits. A system was devised by which 

the benefit of the enhanced domestic price might be shared by all 
growers. 

South Australia could not, as it was held, forbid by law the sale 

in excess of the percentage or quota of dried fruit produced in that 

State, because to do so must involve a restriction of sales into 

other States as well as sales for consumption in South Australia (2). 
Nor could she expropriate dried fruit to insure that it was not in 

excess of the quota (3). In the Tasmanian plan for field peas, the 

purpose is to prefer overseas sales to inter-State sales, but for an 

opposite reason. N o quota is fixed. For it is the Board and not 

the grower who will dispose of the commodity and the necessity 
of the mechanism of a quota is obviated. But, in principle, I 

cannot see why the Tasmanian legislation can walk round s. 92 any 
more successfully than did the South Australian. 

Our decision in Peanut Board v. Rockhampton Harbour Board (4) 

was an application, as we thought, of the reasoning of the Privy 

Council decision. W. & A. McArthur Ltd. v. Queensland (5) still 
stood intact and it is true that some of us, myself in particular, 

thought it proper to treat the exposition of principle in that case 

(1) (1932) A.C. 542; 47 C.L.R. 386. 
(2) (1932) A.C, atp. 555; 47 C.L.R., 

at p. 394. 

(3) (1932) A.C, atp. 559; 47 CL.R., 
at p. 397. 

(4) (1933) 48 C.L.R. 266. 
(5) (1920) 28 C.L.R. 530. 
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•. erning us. But in retrospect I cannot see that it made much, H 

if any, difference : James v. Cowan (1) seems to m e to go the full M**™**8" 

distance required. FIELD PEAS 

I n dani.es v. The Commonwealth (2) Lord Wri/pht, after saying that MARKETING 

James v. Cowan (I) was followed and applied by the High Court in ° 

tin He,null Hoard Case (3), proceeds:—"The producers of the CLEMENTS 

peanuts, it was held, were prevented by the Act from engaging in ^LJISHAI-L. 

inter State and other trade in the commodity. The Act embodied, PTY. LTD. 

so the majority of the Court held, a compulsory maiketing scheme, Dbcon j 

entirely restrictive of any freedom of action on the part of the 

producers ; it involved a compulsory regulation and control of all 

trade, domestic, inter State and foreign ; on the basis of that view, 

tin- principles laid down by this Hoard were applied by the Court." 

That description of the legislation seems to me to fit the / 

Peas Act in combination with the prov isions it incorporates. Indeed 

it mav be said lo understate its operation upon interstate trade m 

peas. 

In Andrews v. llmeell (I) I expressed m v personal view that the 

regulation which there vested apple,, and pears in the Comn 

wealth Hoard could not validly operate on a sale of apples and 

pears in one State for delivery into another, though I doubted if the 

attack on the regulations as contrary to s. 'xi was consistent with 

the decision in Milk Hoard (N.S.W.) v. Metropolitan Cream Hi'/. 

k/il. (5). Starke .1. considered ihat the regulations in Andrews v. 

Howell (<i) were not obnoxious to s. 92 because tl cpropriation of 
apples and pears was not directed wholly or partially against inter-
Siaie trade, t hat is selling them out of any State, but to the better 
disposal of the commodities in local as well as other markets, if 

possible. That is, of course, by reason of the war. It is because 

of these purposes that the .!////,' Hoard Case (5) was relevant in 

Am/retes v. Iloieell (1). That too is the view taken bv McTiernan 

J. (8). 

In these purposes t here is no analogy in the present case, in which 

the statute is wholly concerned with marketing as a matter of 

commerce. Hut it is perhaps desirable to add in reference to 

Andreas v. Howell (7) that the considerations applicable to a State 

pooling of commodities are not the same as those applicable to an 

Australia-wide pool, when the question is whether it is obnoxious 

(1) (1932) A.C. 542; 47 C.L.R,. 386. 
(2) (1936) \.C..at p.623 ; 56C.L.R., 

at p, 52. 
(3) (1933) 45 CL.R. 266. 
(4) (19in 65 C.L.R. 255, at p, 281. 

(5) (1939) 62 C U R . 116. 
(ii) (1941) 65 C.L.R., atp. 274. 
(7) (1941) 65 C.1..R. 266. 
(8) (1941) 65 CL.R., atp 288 
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H. C. OF A. £0 s 92 A State poohng of any commodity exported from the 

1947-1948. gtate is necessarily directed wholly or in part to trade across the 

FIELD PEAS boundaries of the State concerned and that includes export to the 
MARKETING other States as well as to other countries. A n Australia-wide pool 
OARD ( AS.) jg c o n c e r n e c[ wikn export to other countries and Australian domestic 

CLEMENTS trade independently of State boundaries. The manner in winch 

Australian domestic trade is affected by the pool may or may not 

be considered to involve an invasion of the freedom of inter-State 

trade. But the considerations will not be the same for the pool 

cannot be " pointed at " inter-State trade in the same way as a 

State pool must be. 

In this Court we have availed ourselves from time to time of the 

assistance we have found in the analogy supplied by the applications 
the Supreme Court of the United States has made of the doctrine 

of the quasi-exclusiveness of the commerce power of Congress. That 

doctrine is stated in a passage from the opinion of Stone C. J. for the 

Court in Southern Pacific Co. v. Arizona (1) which I shall quote, 

omitting the late Chief Justice's citations of authority for his pro­
positions. Stone OJ. said:—" Although the commerce clause 

conferred on the national government power to regulate commerce, 

its possession of the power does not exclude all state power of 
regulation. Ever since Wilson v. Black Bird Creek Marsh Co. (2) 

and Cooley v. Port Wardens (3) it has been recognized that, in the 
absence of conflicting legislation by Congress, there is a residuum 

of power in the state to make laws governing matters of local 

concern which nevertheless in some measure affect interstate 

commerce or even, to some extent, regulate it. . . . Thus the 

states may regulate matters which, because of their number and 
diversity, may never be adequately dealt with by Congress. . . . 

W h e n the regulation of matters of local concern is local in character 

and effect, and its impact on the national commerce does not 

seriously interfere with its operation, and the consequent incentive 
to deal with them nationally is slight, such regulation has been 

generally held to be within state authority. . . . But ever 
since Gibbons v. Ogden (4) the states have not been deemed to have 

authority to impede substantially the free flow of commerce from 

state to state, or to regulate those phases of the national commerce 
which, because of the need of national uniformity, demand that 

(1) (1945) 325 U.S. 761, at pp. 766-
769 [89 Law. Ed. 1915, at pp. 
1923, 1925]. 

(2) (1829) 27 U.S. 245 [7 Law. Ed. 
412]. 

(3) (1851) 53 U.S. 299 [13 Law. Ed. 
996]. 

(4) (1824) 22 U.S. 1 [6 Law. Ed. 23]. 



76 CL.lt. | OF AUSTRALIA. 4_'T 

AND 
MVKSHALL 
PTY. LTD. 

Dixon J. 

their regulation, if any, be prescribed by a single authority. . . . H. c OF A. 
Whether 01 not this long recognized distribution of power between 1!'47-' 

tin national and the state governments is predicated upon the F p 

implications of the commerce clause itself . . . or upon the MARKETING 
presumed intention of Congress, where Congress has not spoken B O A R D (TAS) 

. . . the result is the same. In the application of these principles C L M D 

some enact mcnts m a y be found to be plainly within and others 

plainly without state power. But between these extremes lies the 
infinite variety of cases, in which regulation of local matters m a y 
also operate as a regulation of commerce, in which reconciliation 
of the con II id ing claims of state and national power is to be attained 

only by some appraisal and accommodation of the competing 
demands of the state and national interests involved. . . . For 
a hundred years it, has been accepted constitutional doctrine that 
the commerce clause, without the aid of Congressional legislation, 
thus affords some protection from state legislation inimical to the 
national commerce, and that, in such cases, where Congress has not 

acted, this Court, and not the state legislature, is under the com­
merce clause the final arbiter between the competing demands of 

state and national interests. . . Congress has undoubted 
power to redefine the distribution of power over interstate I 
merce. It m ay either permit tin- states iu regulate the commerce 

iii a manner which would otherwise not be permissible. . . or 
exclude state regulation even of matters of peculiarly local concern 
which nevertheless ailed inter Slate commerce." The danger of 
these analogies lies ill the fact I hat s. MJ is an express constit utional 

provision declaring that inter-State commerce shall be free. The 
lasl sentence of t he passage Cited refers to t he possibility of I 
excluding State regulation even upon matters of local concern. 
Suppose that, in the United Slates, Congress, undeterred bv our 

experience, were to enact a general law in ihe terms of 8. 92. It is 
clear to m y mind that it would amount to an express declaration 

excluding State regulation of commerce notwithstanding that it is 
of local concern. The condition upon which the American doctrine 
depends is that Congress has nol acted. Its action, if it took the 

form of s. 92, would replace the implication of '* a recognized 
abstract principle . . . in the absence of action by Cong 
. . . that the state legislation is invalid if it unduly burdens 

that commerce in matters where uniformity is i isary 
in the constitutional sense ol' useful in accompUshing a permitted 

purpose" (Morgan v. Virginia (1)). It would replace it with an 

(1) (1916) 328 U.S. 873, at p. 377 [90 Law. Ed. 1317, at p. 1 
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H. c OE A. e X p r e s s declaration of the unconditional freedom of inter-State 
1947-1948. c o m m e r c e_ But while this shows that American decisions upholding 

FIELD PEAS State legislation must be a fallacious guide, cases in which State 
MARKETING legislation is held bad under the commerce power m a y be of assis-
BOARD (TAS.) tance. p o r ciear]y the application of s. 92 should be a fortiori. 

CLEMENTS One decision, however, in spite of the fact that State legislation 

MARSHALL w a s u p 0 ^ by the United States Supreme Court, has so much 
PTY. LTD. similarity to the present case that it does deserve some consideration. 

DbconJ It is Parker v. Brown (1). There a Californian legislative scheme 
establishing a control of raisins was in question. Very compen­

diously stated, the plan put in operation involved the delivery of 

raisins to stations provided by a committee for grading, the free 
sale of only twenty per cent of the growers' raisins, and the placing 

of the other eighty per cent in a surplus pool. Out of this fifty per 

cent of the crop was placed in a stabilization pool administered by 

the committee, which marketed the raisins and made advances to 
the growers. The validity of this statutory scheme was attacked on 

a number of grounds, including inconsistency with the commerce 
clause. T wo tests were applied by the court in considering this 

ground : " the mechanical test sometimes applied by the Court in 

determining when interstate commerce begins with respect to a 

commodity grown or manufactured within a state and then sold 
and shipped out of it " ; and the test of the power of the State to 

deal with matters of local concern, though the regulation in some 

measure m a y affect inter-State commerce. O n either test the 

statutory scheme was held constitutional. I shall not say more 
about the second of these two tests than that a perusal of the opinion 

will show that the court proceeded upon broad grounds of policy 

which I should think no one would say governed the application 
of s. 92. 

As to the " mechanical test," the court proceeded upon the 

footing that however drastically a regulation might affect inter-

State commerce, it " is nevertheless not prohibited by the Commerce 

Clause where the regulation is imposed before any operation of 
interstate commerce occurs. Applying that test, the regulation 

here controls the disposition, including the sale and purchase, of 
raisins before they are processed and packed preparatory to inter­

state sale and shipment. The regulation is thus applied to trans­

actions wholly intrastate before the raisins are ready for shipment 

in interstate commerce " (2). 

(1) (1943) 317 U.S. 341 [87 Law. Ed. (2) (1943) 317 U.S., at p. 361 [87 
315]. Law. Ed., at p. 332]. 
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This ground suggests that because the field peas are intercepted H- c- 0I x 

before t hey can go into inter-State commerce the course of inter-State 1;uJ_ 
Commerce is unhindered or free. r n 

FIELD PEAS 

This v iew cannot in m y opinion be accepted as applicable to s. 92. MARKXTINO 

It is contrary to the very point made by Lord Wright in James v. BoA*D (TAS.) 

'The Commonwealth (1) that the impairment of freedom may be at CLEMENTS 

any stage. It is evident that the whole device of expropriating a JLJ|j° 
commodity and vesting it in a marketing board is to intercept PTV. LTD. 
commerce and stop domestic or inter-State or foreign trade, as the Duimj 
case may be, or all three. The Californian scheme for raisins is, 
moreover, plainly contrary to James v. Cowan (2). However, 

another question is suggested by the "mechanical test," and one 
about which I have had some doubt. It is whether really the 

plaint ill' company has a locus standi to complain. The company's 
transactions with the growers were not in themselves of an inter-

State character. Nor did they give title to, or a contractual right 
to, specific goods. It is only i he contracts of resale with merchants 

thai in themselves are inter-State transactions. Can the company 
maintain a suit for the relief it seeks on the ground of threatened 
interference with its inter Stale trade '. < >n the whole I think it can. 
We should, for the purpose of s. '••_'. regard the company's position 
not from the point of view of the legal character of the right to 

goods the contracts give or to the geographical point at which 

delivery in fulfilment of the contracts maj he effected. We should 
consider the commercial significance of transactions and whether 
thev form an integral part of a continuous Mow or course of trade, 

which, apart from theoretical Legal possibilities, must commercially 
involve transfer from one State to another. 

Thus considered, I think the plaintiff company's interest in 
inter State trade in field peas from grower to consumer entitles it 
to complain. 

If this proceeding is to be considered an appeal. 1 think it should 
be dismissed with costs. 

If, however, we are to entertain it as an irregular hearing of the 

suit, by the Full Court, 1 think that we should declare that the 
Field Pens Act did not operate to invalidate the plaintiff company's 
contracts with producers for the sale and delivery to the company 
of field peas or to divest the peas from the growers so contracting 
or to prevent the growers delivering the peas to the plaintiff com­

pany in pursuance of its contracts. With that declaration the 
suit should stand over for further consideration before a single 
justice. 

(1) (1036) A.C. 578, at pp. 630, 031 ; 
55CL.H. 1, at pp. 58. 59. 

(2) (1932) A.C. 5i2 ; 47 CL.R. 3S6. 
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H. c. OF A. M C T I E R N A N J. I agree with the reasons for judgment of the 

1947-1948. chief Justice. In m y opinion the appeal should be dismissed. 

FIELD PEAS 

MARKETING Appeal dismissed with costs including any costs 
BOARD (TAS.) incurred by the respondent by reason of the 
CLEMENTS order directing hearing of the appeal in 

Sydney instead of in Melbourne. AND 
MARSHALL 
PTY. LTD. 
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