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Held, by Latham C.J., that the expression " the creditor . . . had 

reason to suspect " in s. 95 (4) of the Bankruptcy Act 1924-1946 refers to an 

objective test and should not be interpreted as meaning that the creditor 

had in his mind some knowledge or belief which to him amounted to reason 

to suspect. 

Per Latham CJ. and Williams J.: Fraud should be strictly pleaded and 

proved. 

The rule in Ex parte James, (1874) L.R. 9 Ch. 609, discussed. 

Decision of the Supreme Court of New South Wales (Roper CJ. in Eq.) 

affirmed. 

APPEAL from the Supreme Court of New South Wales. 

In a suit brought in the equitable jurisdiction of the Supreme 

Court of N e w South Wales by Associated Blue Star Stores Pty. 

Ltd. (In Liquidation) against Downs Distributing Co. Pty. Ltd. the 

statement of claim was substantially as follows :— 
1. The plaintiff was duly incorporated under the provisions of 

the Companies Act 1936 (N.S.W.) as a company limited by shares 
on 27th March 1946. 

2. A duly convened meeting of the plaintiff's shareholders held 
on 21st August 1946 resolved, by extraordinary resolutions, (i) 

that it had been proved to the satisfaction of the meeting that the 

plaintiff could not by reason of its liabilities, continue its business 

and that it was advisable to wind up the same, and accordingly 

that the plaintiff be wound up voluntarily, and (ii) that a specified 

accountant be and was thereby appointed liquidator for the purpose 
of such winding up. 

A duly convened meeting of the creditors of the plaintiff held on 

22nd August 1946, by resolution endorsed the action of the plain­

tiff's shareholders and confirmed the appointment of the specified 
accountant as liquidator. 

3. The defendant was duly incorporated under the provisions of 
the Companies Act 1936 as a company limited by shares. 

4. O n or about 3rd July 1946 the defendant sold and delivered 

to the plaintiff goods to the value of £3,007 2s. 6d. on terms that 

the plaintiff should pay to the defendant as the price for such goods 

the sum of £2,176 17s. od. on 10th July 1946 and the sum of £830 5s. 

on 15th July 1946. 
5. The plaintiff failed to pay the said sum of £2,176 17s. 6d. on 

10th July 1946 and also failed to pay the said sum of £830 5s. on 

15th July 1946. 

6. O n or shortly after 10th July 1946 the plaintiff and the defen­
dant agreed that the indebtedness of the plaintiff to the defendant 
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should be paid and discharged by the issue to the defendant by the 
plaintiff of three | oi I dated cheques, the first of such cheques I 

for the sum of £1,000 payable on 15th July 1946, the second of 
cheques being for the sum of £1,000 payable on 22nd July 1946 

and the third of such cheques being foi the sum of £1,007 2s. 6d. 
payable on 291 !i July 1916. 

7. The first of the said cheques was duly presented by the 

defendant on 15th July 1946 and was paid by the defendant's 

banker , 
K. On or about 22nd July 1946 the plaintiff requested the defen­

dant to refrain from presenting the second of the said cheques for 
payment until 25th July 1946 which the defendant agreed to do. 

9. O n or about 251 h. July 1946 the second of the said cheqi 
duly presented by the defendant for payment and was dishonoured 
by the plaintiffs bankers, and had nol since been paid. 

L0. The third of such r| was dulj pn for payment 
by the defendant on or aboul 29th Julj L946 and wa oured 
by the plaintiff's bankers, and had nol since been paid. 

II. On oral i ls1 August 1946 the plaintiff delivered to the 

defendanl goods to the value of approximate^ £2,007 2 
12. In consideration of the plaintiff lelling to the d< f< odanl the 

goods mentioned in par. II the defendant agreed to pay to the 
plaintiff the said sum of £2,007 2s. 6d. which said m m was thereupon 
appropriated and set off by the defendant against the amount 

owing 1<> it by I he plaintiff. 
13. Other than the sum so appropriated and Bet off no < onsdd 

tion passed from the defendant to the plaintiff in consideration of 

the delivery by the plaint iff to the defendanl of the said goods. 
II. On and between 3rd duly 1946 and 1st lugust 1946 and 

thereafter the plaintiff was unable In pay its deb' . became 

due from its own money. 

15. The appropriation by the defendant of the sum of £2,007 2s 
Ld. (being the purchase price of the goods referred to in pais, l ! 
and 12) towards payment of the debt due to the defendant by the 

plaintiff of I lie same sum had the effect of giving lo Ce defendant 

a preference, a priority oi an advantage over the other en 
the plaintiff. 

Hi. Alternatively, the delivery bj the plaintiff to the defendant 

on 1st August 1946 of goods to the value of approximately £2 
2s. (id. had ihe effect of giving to the defendant a preference, a 
priority or an advantage over other creditors of the plaintiff. 

The plaintiff claimed: (1) a declaration—(</) that the payment 
by the plaintiff to the defendant of the sum ol' £2,007 2s. 6d. on 1st 
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August 1946 was a payment made by the plaintiff which was then 

unable to pay its debts as they became due from its own money in 

favour of the defendant, a creditor of the plaintiff, having the effect 

of giving to the defendant a preference, a priority or an advantage 

over the other creditors of the plaintiff and that, the plaintiff having 

been wound up within six months thereafter such payment was 

void, or, alternatively, (b) that the delivery by the plaintiff to the 

defendant of goods to the value of approximately £2,007 2s. 6d. 

on 1st August, 1946 effected a transfer of such goods by the plaintiff 

which was then unable to pay its debts as they became due from 

its own money in favour of the defendant, a creditor of the plaintiff, 

having the effect of giving to the defendant a preference, a priority 
or an advantage over the other creditors of the plaintiff and that, 

the plaintiff having been wound up within six months thereafter, 

such transfer was void, and, 
(2) an order (a) that the defendant do pay to the plaintiff the 

sum of £2,007 2s. 6d., or, alternatively, (b) that the defendant do 

transfer to the plaintiff the goods delivered by the plaintiff to the 

defendant on 1st August 1946. 

In its statement of defence the defendant pleaded that it did not 

know and therefore could not admit the facts alleged in pars. 1,2, 
14 and 16 of the statement of claim. The defendant did not admit 

that the resolutions mentioned in par. 2 of the statement of claim, 

or the effect of those resolutions, were sufficiently or correctly set 

forth. In answer to par. 12 of the statement of claim the defendant 

said that on or prior to 1st August 1946 it was mutually agreed by 
and between the plaintiff and the defendant that in consideration 

that the plaintiff would sell and deliver to the defendant goods to 

the value of £2,007 2s. 6d. the defendant would accept the same in 
full satisfaction and discharge of the sum of £2,007 2s. 6d. then 

due and owing by the plaintiff to the defendant and in pursuance 

of the said agreement and not otherwise the said goods were sold 

and delivered to the defendant and save as aforesaid the defendant 

denied that in consideration of the plaintiff selling to the defendant 

the goods mentioned in par. 11 of the statement of claim the defen­

dant agreed to pay to the plaintiff the said sum of £2,007 2s. 6d. 

or any other sum or that such sum or any other sum was thereafter 
or at all set off by the defendant against the amount owing to it 

by the plaintiff or any part thereof. The defendant repeated these 

allegations in answer to pars. 13 and 15 of the statement of claim, 

and, in further answer to par. 13, save as aforesaid, denied that the 
said sum or any sum was appropriated or set off as alleged in par. 13 

and denied that except as therein alleged no consideration passed 
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from the defendant to the plaintiff in consideration of the delivery 

by the plaintiff to the defendanl of tl Is, and. in further 

answer to par. 15, denied that thi appropriation by the 
defendanl of the sum of £2,007 2s. 6d. or any other sum towards 
payment of any debt due to the defendant by the plaintiff or the 
same or an) oiler nm and did not know and could not admit 
that any SUCh appropriation, if made, had the el i giving to 

the defendant a preference, a priority OT an advantage over the 
other creditors of the plaintiff. tnftu wertotl tnent 

of claim the defendanl said : (i) that a1 all material times it was a 
purchaser of the said goods in good faith and for valuable con­

sideration and in the ordinary course of business and (ii) that the 
transfer of the said goods was for valuable consideration and thai 
the t ran-aei nm look place before the commence nt of the winding 
up of the plaint I IT and I ha I 1 lie def'etida lit had nut at t he t inn- of the 

transaction notice of any ad of the plaintiff which if comn -
by an individual would have constituted an available ad of bank­
ruptcy ami i ha i the transaction was in good faith and in the ordi 
COUrSe Of business. 

Section 298 (I) of the Companies Act L936 L940 (N.S.W.) provides 

that "any such . . . delivery of g Is, payment, execution 

oi other act relating to property as would, according to the law of 
bankruptcy for the time being in force, if made or done by or 
againsl an individual be viml or voidable in the event of bis bank 
ruptcy, shall, if made or done by <u against a company, be deemed 

in the event of such company being wound up undei thi Vet 1 

void or \ oidable in like manner. 
The Bdnkruptcy Act 1924 1946, by B. 95, provides, BO far as 

material: "(I) Every . . • transfer of property . . . 

every payment made, every obligation incurred . . . by any 
person unable to pay his debts as thev become due from his own 

money, in favour of any creditor or of any person in trust for any 
creditor, having the effect of giving to that creditor . . . a 
preference, a priority or an advantage over the other creditors. 
shall, if ihe debtor becomes bankrupt on a bankruptcy petition 

presented w it Inn six months thereafter be \ oid as against the trustee 

in bankruptcy. (2) Nothing in this section shall affect—(a) the 
rights of any person making title in good faith and for valuable 
consider.il ion through or under a creditor of the bankrupt; or 

(h) the rights tA' a purchaser (or) payee . . . in good faith 
and for \ aluable consideration and in the ordinary course of business. 

(8) The burden of proving that the provisions of the last preceding 
sub section have been complied with shall lie upon the person w h o 
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relies upon their having been complied with. (4) For the purposes 

of this section a creditor shall not be deemed to be a purchaser, (or) 

payee . . . in good faith if the . . . transfer . . . 

payment or obligation were made or incurred under such circum­

stances as to lead to the inference that the creditor knew or had 

reason to suspect that the debtor was unable to pay his debts as 

they became due, and that the effect of the . . . transfer 

. . . payment or obligation would be to give him a preference, 

a priority or an advantage over the other creditors." 

Roper C.J. in Eq. made a decree whereby it was declared that the 
payment by the plaintiff to the defendant of the sum of £2,007 2s. 6d. 

on 1st August 1946 was a payment made by the plaintiff which was 

then unable to pay its debts as they became due from its own 

money in favour of the defendant, a creditor of the plaintiff, having 

the effect of giving the defendant a preference, a priority or 

advantage over the other creditors of the plaintiff, and that, the 
plaintiff having been wound up within six months thereafter such 

payment was void. The defendant was ordered to pay to the 

plaintiff within a specified period the sum of £2,007 2s. 6d. 

From that decision the defendant appealed to the High Court. 

Further material facts appear in the judgments hereunder. 

Barwick K.C. (with him Isaacs), for the appellant. The evidence 

establishes that the transaction wyas not in the nature of a purchase 
by the appellant of certain goods from the respondent. On a 

strict analysis of the facts there were two transactions, namely a 
loan transaction by the appellant to the respondent, goods being 

taken in pledge as security, the proceeds of the loan being utilized 
in payment of an existing debt by the respondent to the appellant. 

Those transactions were in the ordinary course of business. The 

appellant's managing director, who was held to be an astute and 

honest man, had no reason to suspect insolvency or to suspect that 

the transactions would have the effect of giving a preference to the 
appellant, therefore the matter does not come within s. 95 (4) of the 

Bankruptcy Act 1924-1946. The issue in this case is wholly sub­

jective, namely, was the transaction " in the ordinary course of 
business " within the meaning of that expression in s. 95 of the 

Bankruptcy Act, and was it bona fide. It is very significant that 

it was a real transaction proposed with an insurance company. The 
test is not whether it was the normal procedure of the parties in 

question, but whether it was a fair and reasonable transaction 
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without I nowledge of bankruptcy (Robertson v. Grigg (\j). The 

word"fair o used is the antithesis of "oppressive. [1 3 found 

a i thai the appellant was not aware of the insolvency. The 
words "in the ordinal, course of bi tisfied if the 

in is a bu ' on, bul foi the purp 
the idea of want of bona fid«-s and doing something with a view to 

bankruptcy was re introduced in sub s. ! of s. 95 in the expression 
" knew or had reason to suspect." 

[ L A T H A M CJ. referred to Tomkins v. Saffery (2).j 
It is not ie to relate this transaction to tie- particular 

la, ine , of ile- parties concerned (Burnt .. !/• /•'• riant I) ). The 
judge of iie.i in lance worked from tie- , ircumstances of the tran­

saction to a, positive state of mind in the appellant's I 

director which ihe evidence denies and is inconsistent with 

acceptance of the managing director as an honest witness. Sub­

section (l) of s. 95 is directed to assuming the subjective condition 
in the creditor (S. Richards & Co. Ltd. \. Lloyd (Ii |. Mere tem-

porary financial embarrassment are uol insolvency (/inn/.- of .1 u 
tralasia \. //"// (5) ). In the light of the fat i a on B wide view 
ol sub S. ( I ) of S. 95, it can nol be said t hat I here w as reason to suspect 

that the respondent was unable to pay its debts in the Ben 
being insolvent and thai payment of the particular debt would 
give a preference. The debt was dishonestly contracted by the 

respondent, and iis liquidator, an officer of the Court, should not be 
permitted to pursue thai dishonesty and take the benefit (Ex /mete 
./nines; In re t'uinlim (li) ; /// ee Tyler (Tl : /a ie Thellu 

In ee II igzell; lis fm tie Hart (9): Official Assignee \. <> (10); 

Cochv. Smith (11); II ittiam*on Bankruptcy, I5thed. (1937), p. i 
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A. R. Taylor ELC. (with him Manning), for the respondent. The 
submission made on behalf of the appellant that in substance this 
is a suit by the respondent's liquidator lo obtain the benefit of the 

original contract under which the goods were bought which contract 
was induced by fraud and therefore the Court, in its discretion, 

should not assist the liquidator, is not well founded. The I 
mi this point are collected and discussed in Williams on Bankr 

loth ed. (1937), pp. 229 212. In substantially all of those i 
the common characteristic was that there had been a payment to 

(1) (1832) IT C.I..K. LV>7, atp. 268. 
(8) (is:?) 3 App. Caa. 213. 
(3) (1940) IU ('A.M. IDS. at pp. 124, 

l •_•.-». 
(i) (1933) 49C.L.R. 49, at p. 60. 
(.->) (1907) 1 0.L.B, 1514, at p. 1528. 
(ii) (1874) LB. i» Ch. 609. 

(71 (1907) 1 K.B. 865, at pp. 868, 
S69, 871, 873. 

(S) (1919) 1> K.B. 73j. at pp. 747, 
7a4. 

(9) (1921) 2 K.B. S3o. 
(10) (1921) 29 (.'.L.R. 377. at p. 3S6. 
(11) (1909) 9 C.L.R. 773, at p. 792. 
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the trustee which had been made under a mistake of law, sub­

sequently discovered, and in those cases it was directed that the 

moneys be repaid. In re Thellusson (I) was a different type of 

case. The lender in that case in no circumstances could have 

proved for a debt. All the cases following upon Ex parte James ; 

In re Condon (2) were where there had been either an over-payment 

or a double payment under a mistake of law or fact or were moneys 

for an innocent third party which had come into the hands of the 

Eeceiver. In recent years that case has been applied only in Re 

Docker (3) which was a case of a double payment made in error. 

[ W I L L I A M S J. referred to Scranton's Trustee v. Pearse (4).] 

In all the cases emphasis was laid upon the fact that advantage 
had been taken of an innocent party. The principles involved have 

never been for the benefit of any person who had not paid in good 

faith. That fact is a complete answer to the submission made on 

behalf of the appellant. The subsequent transaction does not 

affect the position. There is no evidence or finding that the original 

contract was induced by fraud. There was abundant evidence 

that early in July the respondent could not pay the appellant for 
further goods. Profit was not a primary motive in the second 

transaction, the delivery of the goods was to operate as a discharge 

of the debt—see the statement of defence—and it was subject to 
a condition entitling the respondent to re-purchase the goods within 

a reasonable time. On the facts the judge of first instance was 

entitled to find that the appellant's managing director had reason 

to suspect that the respondent was unable to pay its debts as they 

became due. The onus of proving the absence of such reason or 

suspicion has not been discharged by the appellant. The test under 

s. 95 (4) of the Bankruptcy Act is not subjective in the sense that 

it looks to the mind of the particular person concerned. Even if 

the subjective test be applied there is sufficient evidence to support 

a finding that the appellant's managing director, an astute business 

man, at least had reason to suspect, and that he knew that the 

respondent could not pay its debts. If the meaning of the section 

as put forward on behalf of the appellant be correct a new issue of 
fact would have been raised which was not before the judge of 

first instance, namely, whether the said managing director with his 

knowledge and training had reason to suspect. The statement in 

Robertson v. Grigg (5) is not an exhaustive statement as to what 
might be said to be the ordinary course of business but this view 

was followed in S. Richards & Co. Ltd. v. Lloyd (6) where the 

(1) (1919) 2 K.B. 735. 
(2) (1874) L.R. 9 Ch. 609. 
(3) (1938) 10 A.B.C. 97. 

(4) (1922) 2 Ch. 87. 
(5) (1932) 47 C.L.R., at p. 267. 
(6) (1933) 49 C.L.R. 49. 
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Official Receiver succeeded on evidence which was nor as <trong 

from the point of view of inference as the cs before tin- Court. 
The ignificance which must be attached to payments which come 
from tie debtor himself, as in this i own in Nunes v. 

fiith e (I). A different view as to the meaning of the expression 

" in the ordinary course of business" was entertained in the bank­
ruptcy court- prior to Robertson v. Grigg (2). That view, which 

appears in eases referred to in McDonald, Henry & MeeKs 

ienlnin Bankruptcy /."»• <nnl Practice, 2nd ed. (1939), p. 340, should 
be upheld. At the \erv woi t against the respondent in this 
the transaction could not be said to be in the ordinal-. C0UT8€ of 

business unless it be a transaction uninfluenced by considerations 

relating to insolvency or the possibility of insolvency. If it ; 

transaction entered into by the payee with a \nw to insolvency 
linn " ordinary course of business " will add nothing to the section. 

In this case the transaction was, influenced by considerations which 
do not influence business in lie- ordinary course. 

II. i 
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Barwick K.C. in reply. Ihe question î  whether in the circum-
siances as kiiimn lo t he appellant's managing director he had r< 

to suspect, on either view of i he meaning of s. 95 Mi. that LB, that it 
means (i) he was in some way conscious of reasons for suspicion, or 

(ii) objectively, 1 ight to have had reasons, Scranton's Frusta 
v. I'enrst (."i) lends weight to the submission made on behalf of the 
appellant as to the width of the doctrine, That case wat 
ticular type ol' case where the Court Went In great pain- to -how 

thai that particular type of claim was outside the doctrine. 

('ne. title, rnlt. 

The following written judgments wen- delivered:— 
L A T H A M C.J. This is an appeal from a decree of th< Supreme 

Court of New South Wales in Equity (RoperCJ. in Eq.) declaring 
(I) that a payment by the plaintiff eoinpanv. the Associated Blue 

Star Stores Pty. Ltd. (Inliquidation), to the defendant company, 
Downs Distributing Co. Pty. hub. was a. payment made by the 
plaintiff w bich was then unable to pay its debts as they became due 
from its own money in favour oi' the defendant, a creditor of the 

plaintiff, having the effect of giving to the defendant a preference 
or priority or an advantage over the other creditors of the plaintiff 
and (2) that, the plaintiff Inning been wound up within six months 

Aug. 2: 

(1) (1866) L.R. I P.O. :u.\ at p. .'US. 
(2) (1932)47 C.L.R. 267. 

(3) (1922) 2 Ch. s;. 
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after such payment, the payment was void. A n order was made 

that the defendant pay the said sum to the plaintiff. The order 

was made by virtue of s. 95 of the Commonwealth Bankruptcy Act 

1924-1946, which avoids preferences given to creditors by bankrupts 

within six months of bankruptcy. That section has been made 

applicable in the winding up of a company by the Companies Act 

1936-1940 (N.S.W.), s. 298 (1). 
The declaration made brings the challenged transaction within 

the provisions of s. 95 (1) of the Bankruptcy Act. It is not disputed 

that the company was unable to pay its debts as they became due 

from its own money at the time (August 1946) when the transaction 

which has been declared void took place. Section 95 (2) provides 

that nothing in the section shall affect " (b) the rights of a purchaser, 
payee or encumbrancer in good faith and for valuable consideration 

and in the ordinary course of business." The defendant company 

contends that it is entitled to protection under this provision. 

Section 95 (4) provides :—" For the purposes of this section a 

creditor shall not be deemed to be a purchaser, payee or encum­

brancer in good faith if the conveyance, transfer, charge, payment 

or obligation were made or incurred under such circumstances as 

to lead to the inference that the creditor knew or had reason to 

suspect that the debtor was unable to pay his debts as they became 

due, and that the effect of the conveyance, transfer, charge, pay­
ment or obligation would be to give him a preference, a priority 

or an advantage over the other creditors." It was contended for 
the plaintiff that the transaction in question took place under 

circumstances such as to lead to the inference that, if the creditor 
did not have the knowledge to which the sub-section refers, at 

least it had reason to suspect that the debtor company was insol­

vent and that the challenged transaction had the effect of giving 

a preference to the defendant company over other creditors. The 

learned judge held that though the manager (James Mansfield) of 

the defendant company was an honest m a n and the manager of 

the plaintiff company (J. D. Anderson) was not an honest man, 

the transaction was not in the ordinary course oi business and, 

further, that the defendant company had reason to suspect the 

insolvency of the plaintiff company, so that the effect of the pay­

ment would be to give a preference. The result was that it was 

held that the defendant company was excluded by s. 95 (4) from 

the category of purchaser or payree or encumbrancer in good faith. 

The defendant appellant challenges these findings and further 

contends that the principle of Ex parte James (1) is applicable and 

(1) (1874) L.R. 9 Ch. 609. 
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that to allow the plaintiff company to recover in the present pro­

ceedings would be to permit the liquidator, who is an officer of the 
court, to tale advantage of what is alleged to bo a dishonest tran-

gaction, and that on tin, ground the Supreme Court should have 

i ted n di cretion by refusing to make a decree in favour of the 
plaint iff. 

The plaintiff company was incorporated in .March 1946. It 

went into liquidation on 21st August 1946. The defendant company 
an agent lor various suppliers of gTO "id the plaintiff 

company was engaged in the wholesale grocery Made. In June 

1946 an employee of tin Blue Star company I goods from 
the defendant company on terms that payment was to be made 

within seven days after delivery. A representative of tin- Blue 
Star companv said that there would be no difficulty about payment 
in seven days. Tin- total purchase price was £3,007 2s. ''„!. It 

was arranged, however, that ten days'credit should h gi en in 
of sex en days credit. The goods wen- delivered on 3rd -Inly. 
Paymenl was not made on the due dale and on l_'th July a dis 
clission took place between Mansheld and \n<ba,oii in the course 

of which Anderson said that, the I'.lue Star eoinpanv hid 0 

bought and, accordingly, he ashed for the tune fm- payment to be 

extended, lie also said thai I spected further capital to 
obtained for the companv. 11 was I lo-n arranged that payment 

should be made bv instalments. Three cheques were given. The 
lirsi cheque for £1,000 was paid on lath July. The n A ' 
il had been arranged, would be payable on 22nd July, and the nnal 

cheque on 29th July. The second cheque, which was due on 22nd 
July, was dishonoured upon presentation. \ndr-oa said that it 

would be paid on Thursday, July 25th. Neither the second nor 
third cheques were paid. Mansfield saw ihe manager of the bank 
al which the Blue Star eoinpanv kept its account, and the manager 
informed him that this was the first occasion on which a I'.lue Star 

company's cheque had been dishonoured. W h e n the cheques were 
dishonoured Mansfield became concerned and discussed the position 
with Anderson. Mansfield said in evidence that he was not satisfied 

with Anderson's statement that further capital would 1 btained, 

and he accepted in cross-examination the suggestion that he was 
sick of having promises made that were not kept and he wanted 
his nioney. Anderson said that he had been negotiating with an 

insurance company to obtain an advance on goods in the possession 

of the Blue Star company on paying -I per cent for the advance. 
Mansfield then told Anderson that his company, the Downs Dis­
tributing Co.. would be prepared to take the stock and make an 
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advance of the moneys owing, hold the goods to the order of the 

Blue Star company, and that the company could take them as and 

when required, paying cash for them. Anderson agreed to this 

proposal with a.discount of 2\ per cent less than that ordinarily 

allowed by the defendant company in its list prices. On 3rd August 

a statement was rendered by the Downs Distributing Co. to the Blue 

Star company setting out quantities and prices of goods delivered 

under the arrangement by the Blue Star company, the total value 

being stated at £2,042 5s. 4d. Of these goods less than £700 worth 

had been supplied by the Downs Distributing Co. The statement 

of account was headed " Goods as security from Blue Star Stores 

Pty. Limited." In the books of the defendant company, however, 

the Blue Star company was represented in the ledger account as 

owing the amount already stated, namely, £3,007 2s. 6d., for goods 

sold to it, was credited with the cheque of £1,000 which had been 

duly met, and was further credited " By goods £2,007 2s. 6d." 

Thus the debt of £3,007 2s. 6d. was treated as paid, that is, the 

goods were taken in satisfaction of the debt. The ledger account 

further shows that on 12th August the Blue Star company purchased 

goods to the value of £218 2s. 7d. from the Downs Distributing Co. 

and paid for them on the same date. 
Upon these facts Roper C. J. in Eq. held that the substance of the 

transaction between the defendant and the plaintiff on 3rd August 

was that " the plaintiff should deliver to the defendant goods of a 
value slightly in excess of the amount due to the defendant, that 

the defendant should accept those goods in payment of the debt, 

who should hold them for a reasonable time and resell them to the 

plaintiff for cash as and when the plaintiff ordered them." It has 

been argued for the appellant that the transaction constituted a 

loan by the Downs Distributing Co. to the Blue Star company of 

the amount of the latter company's debt, application of the loan 

money in discharging the debt, and a pledge of the goods as security 

for repayment of the loan. It is true that the statement to which 

I have referred represents the goods as being " security," but in 
m y opinion all the facts show that the account of the transaction 

adopted by Roper C. J. in Eq. more accurately describes the substance 

of the matter. 
In m y opinion it is unnecessary in this case to determine the 

precise meaning of the words " in the ordinary course of business " 

where they appear in s. 95 (2) (b) of the Bankruptcy Act. Whether 
that expression is understood in a very general sense or in a sense 
limited by reference to the particular businesses of the parties 

concerned, it cannot in m y opinion fairly be said that the settlement 
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of a debt between traders by a transaction involving the redelivery 

of good sold together with other goods, subject to an arrangement 

that the debtor m ay purchase th again for cash, is a tran­

saction in the ordinary course of bn ine -. Whether it i-regarded 

atisfaction of the debt by delivery of the good 'as recorded in 

the defendant company's bool ) or as a loan of money followed by 

paymenl of the debt and a pledge of the goods, the transaction is 

of an unusual kind and cannot be said to be in any ordinal 

of business. 

Further, the circumstances show thai Mansfield was anxious 

about the position and was afraid that his company might uol be 

paid for tin- eood.s. H e therefore int.red into the unusual t 

action involving the return of some of t he goods -old. together with 

other goods. III m y opinion Roper C J . in Eq. was right m holding 

thai the circumstances were such e to lead to the inference that 

ihe Downs Distributing Co. had reason to suspect that the Blue 

Star company was unable to pay its debt, as thej became due and 

thai the effect of ihe transaction would be to give a preference to 

that company over other creditors. It was argued that th'' words 
"the creditor had reason to su meant (hat Ihe creditor had 
in his mind some knowledge or belief which to lnm amounted to 

reason to suspect ; in other words, that the i a subjective 

test. In m y opinion there is no reason for interpreting the words 

of I he .section in I his w a v, and I here is e\ ei v reason for interpret ing 

them as referring to an objective test, 'flu- sub-section refei 

" such ciiviniislances as to lead to " one or ot In r of two inferences J 

either first, ihat (he creditor knew certain facts: or secondly, that 

the creditor had reason to suspect, the existence of certain ;. 

The provision as to (he creditor " k n o w i n g " adopts a subjective 

criterion applied by inference made bv the court. The other 

provision as to the circumstances Leading to an inference that the 

creditor had " reason to suspect " relates in m v opinion to what 

may, by way of comparison, be described as an objective test. It 

is intended to deal with circumstances such that an inference can 

fairly be draw n by a court t hat t here was reason to suspect, whether 

or not, in fact the mind of the creditor consciously adverted to the 

significance with respect to the financial position of the debtor of 

the matters mentioned in the sub-section. In m y opinion a tran­

saction falls w ithin sub s. (I). so that a creditor is excluded from the 

category o( a creditor dealing in good faith under sub-s. (2) (6), if, 

whatever the creditor m a y think or believe with respect to the 

circumstances of a transaction, those circumstances are such as to 

had to an inference by the court that there was reason to suspect 
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according to the standards of an ordinary reasonable m a n that the 

debtor was unable to pay his debts as they became due, and that 

the effect of the transaction would be to give the creditor a preference 

over other creditors. 
The doctrine of Ex parte James (1) was fully examined in Scran-

ton's Trustee v. Pearse (2) a case which illustrates the difficulties 

involved in applying a criterion of honest and high-minded conduct. 

In the present case, however, it appears to m e that there are no 

such difficulties. The argument for the appellant is that the original 

purchase of the goods by the Blue Star company (not, be it observed, 

the transaction attacked as a preference) was a fraudulent transac­

tion, and that if the liquidator is allowed to succeed in the present 

action the result will be that the liquidator will be taking advantage 

of that fraudulent transaction by obtaining an order for the appel­

lant company to pay the sum of £2,007 2s. 6d. Without going into 

other matters I a m of opinion that the foundation of the appellant's 

argument fails. N o issue of fraud was raised before Roper C J. in Eq. 

and the evidence was not directed to such an issue. There is no finding 

of fraud by the learned trial judge. Before fraud is found the issue 

must be clearly raised and the evidence must be convincing. The 
evidence is as consistent with hopeful optimism on the part of the 

Blue Star company as with fraud. It would, in m y opinion, be 

quite wrong for a court of appeal, which has not seen the witnesses, 
to base a decision upon a new finding by it that a transaction was 

fraudulent. There m a y possibly be very exceptional circumstances 

in which such a course might properly be adopted, but this case 

cannot be held to present any circumstances which would exclude 

what, in m y opinion, should be the general rule. There are other 

suggested replies to the attempt to apply Ex parte James (1) with 

which it is not necessary to deal. Accordingly, in m y opinion the 

decision of the Supreme Court was right and the appeal should be 

dismissed. 

R I C H J. I agree that the appeal should be dismissed. As was 

pointed out in Burns v. McFarlane (3) the issues in sub-s. 2 (b) of 

s. 95 of the Bankruptcy Act 1924-1933 are " (1) good faith ; (2) 

valuable consideration; and (3) ordinary course of business." 

This last expression it was said " does not require an investigation 
of the course pursued in any particular trade or vocation and it 

does not refer to what is normal or usual in the business of the debtor 

or that of the creditor." It is an additional requirement and is 

(1) (1874) L.R. 9 Ch. 609. 
(2) (1922) 2 Ch. 87. 

(3) (1940) 64 C.L.R. 108, at p. 125. 
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cumulative upon good faith and valuable consideration, it is, 

therefore, not so much a question of fairness and absence of symp-

of bankruptcy as of thi lay usual or normal chare 

of the transaction. The provision does not require that the tran-

,11 lam shall be in tie- course of anv particular trade, vocation or 

business. It speaks of the course of business in general. But it 

doe, suppose thai according to the ordinary and common flow of 

transactions in affairs of business there is a course, an ordinary 

course. It means that the transaction must fall into place as part 

of the nudist inguished common flow of business done, t aould 

form part of tin- ordinary course of bush arried on, calling 

for no remark and arising out of no special or particular situation. 

The evidence in the case supports the findings that the transac­

tion was not made in good fait h OT in t In- ordinal v ot 

WILLIAMS J. This is an appeal by the defendant from a d 

made by Roper C.J. in Eq. sitting as the Supreme Court of New 

South Wales ill Equity, whereby it was declared that the | 

by the plaintiff to the defendant of the sum of L2.< 1117 2s. 6d. on 

1st August, r.Mb was a payment made by the plaintiff which 

then unable to pay its debts as they became due from its own n 

in favour of the defendant, a creditor of the plaintiff, having the 

effect of giving to the defendant a preference, a priority or an 

advantage over lie- other creditors of the plaintiff, and that, the 

plaintiff having been wound up withm SIN months thereafter, 

payment was void. 

The plaintiff had a short and for the most part an insolvent life 

Ii was incorporated on 27th March 1946 but found il necessary as 

soon after as 2lst August 1946 to hold a general meeting and pass 

an extraordinary resolution that it could not by reason of its 

liabilities continue its business, and that it should be wound up 

voluntarily. The genesis of the payment was the sale and delivery 

of goods by the defendant to the plaintiff on 3rd duly 1946 for prices 

which after deducting 10 per cent totalled £3,007 2s. lid. This 

was the first transaction between the companies. Prior to the 

sale the managing director of the defendant told the agent of the 

plaintiff that all the defendant's goods were sold strictly on seven 

days payment and the agent said there would be no difficulty what­

ever about such payment. Hut there was a difficulty at the very 

beginning because the agent said that the plaintiff would not be 

able to pay for the whole of the goods in seven days, and at his 

request the goods were divided into two parcels, the first parcel 

comprising goods priced at £2.17(1 17s. 6d., payment to be made on 
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10th July 1946 and the second parcel priced at £830 5s., payment 

to be made on 15th July 1946. The £2,176 17s. 6d. was not paid 

on 10th July 1946, whereupon the managing director of the defen­

dant telephoned the plaintiff, and on 12th July had a discussion 

with its managing director. The latter told the former that his 

company had over bought stocks of goods on a cash basis which 

they were finding a little difficult to sell, and that it would be neces­

sary to delay payment for the defendant's goods for a few days. 

H e also said that the financial position of the plaintiff would be 

greatly improved because the Treasury had approved of the sale 

of shares in the company, and he was confident the plaintiff would 
be able to dispose of considerable numbers of its shares to retail 

shopkeepers and this would mean a considerable increase in the 

capital of the company. The latter replied that the defendant 

was not interested in the details of the plaintiff's financial position 

and wanted to be paid. Finally he agreed that payment of both 

amounts of purchase money should be made by three post-dated 

cheques, the first for £1,000 payable on 15th July, the second for 

£1,000 payable on 22nd July and the third for £1,007 2s. 6d. payable 
on 29th July. 

The first cheque was presented and paid on 15th July. The 

second cheque was presented on 22nd July and dishonoured ; it 
was re-presented on 24th July and again dishonoured. The 

managing director of the plaintiff then requested the managing 
director of the defendant to allow this cheque to stand over until 

after the presentation and payment of the third cheque. The third 

cheque was presented on 29th July and dishonoured. The managing 

director of the plaintiff repeated his previous statement that the 

plaintiff was finding it difficult to sell goods paid for in cash as an 

excuse for the failure to honour these cheques. H e again mentioned 

that the company hoped to raise fresh capital by the sale of its 

shares, and referred to £7,000 to be provided by a mysterious person 

in Siam which had been delayed in transit. The managing director 

of the defendant also made enquiries from the manager of his bank, 

which was also the bank of the plaintiff, and got satisfactory 

answers, and inspected the. plaintiff's warehouse where he saw large 

quantities of goods which he knew from his knowledge of the trade 
could only have been purchased for cash. It was in these circum­

stances that the transaction took place which Roper CJ. in Eq. 

has held to be a preference. 
It is described in the declaration in the decree as the payment of 

£2,007 2s. 6d. but I doubt whether this is an adequate description 

of the transaction. Its true nature appears to have been that the 
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defendanl adv ance<| t h<- plaiin iff t he -UNI of £2,'"17 2s. 6d. to enable 

the plaintiff to pay the defendant for the goods. The advance was 

secured by the plaintiff depositing with the defendant goods con-

ng partly of some of the goods sold by the defendant to the 

plaintiff ami partly of other goods, prices being placed against such 

goods which after deducting 11 per cent totalled £2,042 5s. Id. 

The plaintiff was to In- entitled ti, redeem these goods at I 

prices. 'Ihe result was that for th<- accommodation provided the 

defendant was to receive the difference between £2,007 2s. 6d. and 

£2,042 5s, Id., that is to say, £55 2s. lOd. Instead of being 

unsecured creditor of the plaintiff for £2,007 2s. bd.. representing 

the purchase money of goods sold and delivered bv the defendant 

III the plaintiff, Ihe defendant became ., -•-cured creditor of the 

plaintiff for £2,042 5s. Id. representing money lent by I he defendant 

tn ihe plaintiff, the balance of L35 2s. |i»d. representing tie- con­

sideration for the loan. There is evidence that the managing 

director of the plaintiff had first Suggested that le Would I,use file 

money to pay tho defendant bv pledging goods with an insui 

companv and thai llus led lie- managing director of tic defendant 

to offer on behalf of his c pane lo [end the m v instead. I 

is also evidence that I he defendant had hail money on tie- » • uritv 

of goods before, but this was the fust occasion it had hait D 

to an existing debtor. 

His Honour accepted the managing director of the defendant as 

an astute business m a n and an honest witness, lb' was sal: 

that the witness was misled despite his a-lnteness by the •_': 

astuteness and persuasiveness of the managing director of the 

plaintiff into accepting the latter'B assurance that the financial 

embarrassment of the plaintiff was temporary and would ah 

be overcome. Bu1 the onus was on the defendant to prove that the 

transaction was in good faith and for valuable consideration and in 

the ordinary course of business, and his Honour was not satisfied 

that the transaction was in good faith or in the ordinary course of 

luisiness. H e held thai the defendant had reason to suspect thai 

the plaintiff was unable to pay its debts as thev became due and 

that the effect of the payment would be to give it a preference. 

priority or an advantage over the other creditors. 

I entirely agree with these findings. The meaning of the expres­

sion in t he ordinary course of business in s. 95 (2) of the Bankrv 

Ael was discussed bv this Court m Robertson v. Grigg (1), and 

Burns \. McFarlane (2). In the later case (3) it was said in the 
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joint judgment of Rich J.. Dixon J. and McTiernan J. that the 

expression does not require an investigation of the course pursued 

in any particular trade or vocation, and that it does not refer to 

what is normal or usual in the business of the debtor or that of the 

creditor. It seems to me, therefore, that the expression refers to a 

transaction into which it would be usual for a creditor and debtor 

to enter as a matter of business in the circumstances of the particular 

case uninfluenced by any belief on the part of the creditor that the 

debtor might be insolvent. In m y opinion the transaction im­

peached was not of this nature. The defendant was pressing for 

payment in cash for the goods it had sold and delivered to the 

plaintiff. The transaction did not result in any immediate cash 

payment. Cash could only be obtained by the plaintiff selling its 

stock on hand or raising fresh capital. It could not assist the 

plaintiff to sell its goods or to raise fresh capital to have its goods 

deposited not in its own warehouse but in that of the defendant.. 

The transaction was not in any sense an ordinary loan. There was 
no proper rate of interest and no time fixed for repayment. The 

purpose of the transaction was to convert the defendant from an 

unsecured creditor into a secured creditor, and thereby give the 

defendant a preference over the other unsecured creditors of the 

plaintiff. I agree with his Honour that a short extension of credit 

would have been all that was necessary to meet the situation in the 

ordinary course of business if the defendant had not had a possible 

insolvency of the plaintiff in view. 

His Honour was also not satisfied that the defendant was a 

purchaser, payee or encumbrancer in good faith. Section 95 (4) 

defines two instances in which a creditor shall not be deemed to be 

a purchaser, payee or encumbrancer in good faith. The first case 

is where the circumstances are such as to lead to the inference that 

the creditor knew that the debtor was unable to pay his debts as 

they became due and that the effect of the transaction w^ould be 
to give him a preference, priority or advantage over the other 

creditors. The second case is where the circumstances are such as 

to lead to the inference that the creditor had reason to suspect these 

matters. His Honour found that the circumstances were such as 
to lead to the inference that the managing director of the defendant 
had reason to suspect these matters. It was contended for the 

appellant that in drawing such an inference the Court should have 

regard to the mentaHty of the particular creditor. But, in m y 
opinion, the circumstances to which the sub-section refers are such 

circumstances as would lead a reasonable business m a n to suspect 

these matters. 
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In the present case there w a s ample evidence to h a d to the 

inference in qui bion, A part of the original debt should have 

been paid on LOth July but it w a s not paid. T h e plaintiff had to 

for time to pay. It W M unable to pay the second cheque on 

22nd July or the thud cheque on 29th July. Section 95 (1) of the 

Bankruptcy Act refers to a person being unable to pay his debts 

as thev b e c o m e due [Kan his o w n moiu-v. Sectin refers to 

a person being unable to paj in- debts as thej b e c o m e due. S o that 

11 doe:-, nol colli a m the w old- from hi- ov, I n e , . but t h e e 

sion must have the s a m e m e a n i n g iii both Bub-sections. In the 

Leading ease of Bank of Australasia v. Hull (I). Isaacs J. said that 

a debtor is able to pay his debts as they b e c o m e due from his o w n 

m o n e y " if the debtor can le sale or mortgage of property which 

he o w n s at the time . . . change the form of the property 

into cash wholly or partly but sufficient for the purpose of paying 

bis debts as thev b e c o m e due ' (2). 

A n y reasonable business inai he position of the m a n , _ 

director of the defendant must have suspecteil that tic plaintiff 

was unable lo pay its debts as the\ bee, due out of u- pointing 

resources and would only be able to do so if it could obtain additional 
capital. T h e m a n a g i n g director knew that there were other 

creditors, SO that anv reasonable business m a n in bis po-ittou uui-t 

have suspected that to convert an unsecured into a secured debt 

would give the defendanl a preference over the other uns> • 

creditors. 

There remains for consideration a ground not taken before his 

Honour, namely, the contention that the transaction impeached is 

protected by the rule in Ex parte James ; I,', Condon (3). In that 

case the proceeds of an execution had been paid by the execution 

creditor to ihe trustee in bankruptcy under the mistaken belief 

that, the trustee w a s Legally entitled to ihe m o n e y s . Ii was held 

that the Court had jurisdiction lo relieve against the mistake of 

law and to order the trustee to repay the nionevs to the execution 

creditor, ./nines L.J. said : " I a m of opinion that a trustee in bank­

ruptcy is an officer of the Court. H e has inquisitorial powers 

given h i m bv the Court, and the Court regards h i m as its officer. 

and he is to hold m o n e y in his hands u p o n trust for its equitable 

distribution a m o n g the creditors. T h e Court, then, tindmg that 

he has in his hands m o n e y which in equity belongs to s o m e one else, 

ought to -et an example to the world b y paying it to the person 

really entitled to it. In m y opinion the Court of B a n k r u p t c y ought 
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to be as honest as other people " (1). The rule in Ex parte James (2) 
has been invoked in many subsequent cases, on some occasions 

with, but more often without, success. In In re Tyler (3), Farwell 

L.J. said that the rule applied to the administration of all estates, 

whether in Chancery, Bankruptcy, or the winding up of companies 

where the Court itself by its officer often found itself in the position 

of a quasi litigant. In the same case Buckley L.J. said that in 

Ex parte James (1), James L.J., when he spoke of money which in 

equity belonged to some one else, meant money " which in point 

of moral justice and honest dealing belongs to some one else. He 

was using the words in a popular sense, and not in the sense of 
money which in a Court of Equity would belong to some one else 

. . . assuming that he (the officer) has a right enforceable in a 

Court of Justice, the Court of Bankruptcy or the Court for the 

administration of estates in Chancery will not take advantage of 

that right if to do so would be inconsistent with natural justice and 

that which an honest man would do " (4). These words of Buckley 

L.J. were approved by Alkin L.J. in In re Thellusson (5), In Re 
Gozzett (6), Romer L.J. said that the principle is applicable only 

when an officer of the Court, if he acted in strict accordance with 

his legal rights, would be doing something dishonourable. There 

is a useful collection of the cases up to 1922 in the report of Scran-

ton s Trustee v. Pearse (7). The scope of the rule is discussed in the 

judgments of the Court of Appeal in that case and Williams on 

Bankruptcy 15th ed. (1937), pp. 239 et seq. Since Scranton's 

Case (8) the rule has again been before the Court of Appeal in Re 

Gozzett (9). In In re Thellusson, Atkin L.J. said that " it can make 
no difference whether the trustee himself has acquired the property 

by urworthy means, or whether there is vested in him by operation 

of law property which has been acquired by the debtor by unworthy 

means. 1 f it would be dishonourable of the debtor to use the money 

to pay his creditors, it is equally dishonourable for the officer of the 

Court, knowing the full facts, to use the money to pay his credi­

tors " (10). But the cases as a whole appear to show that it is only 

in exceptional cases that the rule would be applied where the 

officer or his predecessor in office has not been personally concerned 

in the transaction. In re Thellusson (11) is an exceptional case-

There a creditor who had agreed to lend the debtor money to pay 

(1) (1874) L.R. 9 Ch., atp. 614. 
(2) (1874) L.R. 9 Ch. 609. 
(3) (1907) 1 K.B., at p. 871. 
(4) (1907) 1 K.B., atp. 873. 
(5) (1919) 2 K.B., at p. 762. 
(6) (1936) 1 All E.R. 79, at p. 88. 

(7) (1922) 2 Ch., at p. 116. 
(8) (1922) 2 Ch. 87. 
(9) (1936) 1 All E.R. 79. 
(10) (1919) 2 K.B., at p. 764. 
(11) (1919) 2 K.B. 735. 
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B p g debt paid the money into the bank account of the di 
m ignorance of the fact that a receiving order had been made 
against him, 0u1 of the money paid in, the bank recouped itself 
lor ilc amount of an overdraft leaving a balance m the account. 
T h e balance y< I'd la l'e I MJicial Receiver bv operation of law. 

The money was paid into •< banl account over which the Official 
Receiver had control, so that the paymenl was very much akin to a 

payment to him personally. In Re Gozzett lie Lord Wright .M.I!. 
said that ihe payment was very analogou to a | i ment under 
mi bake of fact and it was. not therefore a matter of , men! 

I li.it Ihe Court laid that Ihe rule should applv. Ill his judgment 

in /// re Wigzell (2), Younger L.J. set out tin- exceptional circum­
stances thai existed m In re Thellusson (3). lb- referred to the 

atial difference between applying the rule to "a transaction 
miii.iie.l by the bankrupt him "If. not presumably in every 
a person of the highe i commercial . and a transaction 

initiated either by the trustee or the Court (4). Be pointed out 
thai III the case of I i a i r-ael H ins initiated bv tie- bankrupt hi: 

"it, is not ob v urns i hat a creditor with w h o m thi I tion has 
been carried out and is complete, even one who in relation to n 

may have been tricked by tie- bankrupt, has anv equity at all as 

against the other creditors of the same bankrupt, who may all 
been equally tricked, merely because m |M, case the proceeds of 

the transaction can be traced a m , a,- bankrupt and 
in the other cases thev camiul " (5). 

The trickery alleged in the present ease is thai the defendant 
was induced lo give credil bv the fraudulent representation oi 

agent of ihe plamtiiT thai there would be no difficulty wh 
in paying for the goods, whereas the agent well knew that the 
plaintiff was insolvent and would be unable to pay for t;,-

This is an allegation of fraud, and fraud should be strictly pleaded 

and proved. Fraud was no! raised before Roper C J . in Kq.. and 
it is apparent that on such an issue further evidence might have 
been tendered. But it is unneccssarv to pursue the matter be 

the trickery, if any, was the trickery of the plaintiff whilst it was a 

going concern, and it was not trickery in which the liquidator wa­

in anv sense involved. It m a y be that some of the goods sold and 
delivered bj the defendant to the plaintiff or their proceeds of sale 
could be traced into the possession of the liquidator, but the mere 
fact that the assets av aihible for the unsecured creditors are thereby 
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increased would not give the defendant any equity to be paid in 

full. A person who sells his goods on credit without security has 

only himself to thank if he finds himself an unsecured creditor on 

the bankruptcy of his debtor: Re Gozzett (1). If as in the present 

case he takes a security too late he cannot complain of any hardship 
caused by the operation of the bankruptcy law : In re Hall (2) ; In 

re Wigzell (3). 
In m y opinion the appeal should be dismissed. 

Appeal dismissed with costs. 

Solicitors for the appellant, Frank C. Kirkpatrick & Co. 

Solicitors for the respondent, Manning, Riddle & Co. 

J. B. 
(1) (1936) 1 All E.R. 79. 
(2) (1907) 1 K.B. 875. 

(3) (1921) 2 K.B. 835. 


