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( T H O M S O X ' S C A S E . ) 

Estate Duty—Assessment—Commonwealth bonds—Gold dollar bonds is,sued in 
United States—Principal and interest payable in New York without deduction 

for any Australian taxes—Bonds purchased by person domiciled in Australia 
—Federal income tax paid on interest—Death of bondholder—Paym£,nt of 
£6,814 to executors by Commonwealth Treasury as refund of tax paid on bond 
interest—Amended assessment including £6,814 in estate of deceased as value of 
right of action for unliquidated damages—Loan Securities Act 1919 (No. 25 of 
1919), s. •A—Income Tax Assessment Act 1936-1944 (No. 27 of 1936—iVo. 28 
of 1944), ss. 170, 172, 173, Ill—Estate Duty Assessment Act 1914-1942 (No. 22 
•of 1914—TVo. 18 of 1942), ss. 8, 20, 22, 26, 27. 

For the purpose of the Estate Duty Assessment Act 1914-1942 an expectation 
on the part of a deceased person of a benefit or payment, however well founded 
or certain, does not amount to property unless it rests on an actual right, 
legal or equitable, or a claim to such a right. The receij)t by his legal personal 
representatives after his death of the expected benefit or payment will not 
make it necessary to include it in the value of the estate : Commissioner of 
Stamp Duties (N.S.W.) v. Perpetual Trustee Co. Ltd. (Watt's Case), (1925) 
25 S.R. (N.S.W.) 467 ; 38 C.L.R. 12, followed and applied. 
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After the Court had decided in Magrath v. The Commonwealth, (1944) 69' 
C.L.Il. 156, that the assessment of the taxpayer in that case to income tax 
on the interest upon Australian dollar bonds was inconsistent with the terms 
of tlie contract of loan, counsel for the Commonwealth adopting the attitude 
that if it wore held inconsistent with the contract the Commonwealth would 
not rely on the assessahility of the taxpayer, another taxpayer made repre-
sentations in respect of income tax which the latter had paid in respect o f 
interest upon dollar bonds of the same issue. Before receiving an answer to 
her representations the taxpayer died, but her executors subsequently received 
from the 'I'rcasury a payment representing the calculated equivalent of the 
income tax levied by the assessments upon such interest during her lifetime. 

Held by Latham C.J., Dixon and McTiernan JJ. (Starke and Williams JJ. 
dissenting) that the payment was ex gratia and should not be included in 
the value of the deceased's property for Estate Duty ; because (a) notwith-
standing the construction given to the contract in Magrath v. The Common-
wealth, (1944) 09 C.L.R. 156, the interest was taxable under the Income Tax 
Assessment Act 1936, which could not be interpreted under the principle 
generalia specialihus non derogant as implying an exemption of such interest, 
(6) that an Act of Parliament was necessarily paramount over the contract, and 
(c) to assess and collect the tax in accordance with law could not amount 
to an actionable breach of contract. 

The Commissioner of Taxation in his assessment of the value of the estate 
included the amount of the repayment under the description " refund o f 
income tax " . On objection the Commissioner excised the sum, but by an 
amendment substituted the same sum under the description of the value of 
a right of action for the recovery of unliquidated damages. Held that, i f 
the Court had been of opinion that the amount repaid was liable to estate 
duty, but not as a right to damages, the executors would not necessarily 
have been entitled to succeed in their appeal but it would have been open 
to the Court to vary the assessment so as to describe the dutiable item correctly.. 

CASE STATED. 
On an appeal to the High Court by the executors of the will o f 

Christina Thomson from the assessment of the estate of the deceased 
to Federal estate duty, Dixon J. stated for the Full Court a case 
which was substantially as follows :— 

1. Christina Thomson died on 15th December 1944. 
2. By her last will and testament dated r2th August 1940 the-

deceased appointed the Perpetual Executors and Trustees Associa-
tion of Australia Ltd. and Colin York Syme, the appellarits, to be 
executors and trustees thereof, and probate thereof was on 20th 
February 1945 granted to the appellants by the Supreme Court of 
Victoria. 
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3. The deceased was at all material times a resident of and 
domiciled in Victoria and as such liable as a taxpayer to pay Federal 
income tax under the provisions of the Income Tax Assessment Acts PERPETUAL 

of the Commonwealth from time to time in force. E X E C U T O R S 

4. On or about 7th May 1938 the deceased purchased in the XRUL^EES 

United States of America from the previous holder or holders thereof ASSOCIATION 

one hundred and thirty-three bonds of the Commonwealth of rp̂ ^̂ ĵ ĵ TD, 
Australia, each bond having a face value of one thousand dollars v. 
and having interest coupons attached thereto. Cmnns-

5. The bonds are gold bonds payable to bearer and are part of SIOMER OF 

an external loan of forty niilhon dollars five per cent gold bonds 
floated by the Conmaonwealth in the United States of America in 
the year 1927. They are dated 1st September 1927 and are due 1st 
September 1957 but are subject to redemption at the option of the 
Commonwealth (not earher than 1st September 1947). 

6. The bonds are definite bonds which were duly sold and issued 
to the plaintifí's predecessor or predecessors in title in the United 
States of America in accordance with the provisions of a contract 
in writing dated 22nd August 1927 duly made between the Common-
wealth by its agent, the Commissioner for the Commonwealth in 
the United States of America, and two American corporations, 
namely, J. P. Morgan and Company and National City Company. 

7. The bonds were duly issued upon the terms and conditions 
set forth therein by authority of the Governor-General of the 
Commonwealth acting with the advice of the Executive Council 
pursuant to the powers conferred by s. 3 of the Loans Securities Act 
1919. 

8. By the bonds the Commonwealth for value received promises 
" to pay to the bearer on the first day of September One thousand 
nine hundred and fifty-seven the principal sum of one thousand 
dollars . . . and to pay interest on such principal sum at the 
rate of five per cent . . . per annum, semi-annually on the 
first day of March and the first day of September in each year after 
the date hereof until such principal sum shall have been paid, but 
only upon presentation and surrender of the coupons for sucli 
interest thereto attached, as severally they mature. Such principal 
sum and interest instalments, when due respectively, will be paid 
in the Borough of Manhattan, City of New York, State of New 
York, United States of America, either at the office therein of J. P. 
Morgan and Company or at the principal office of The National 
City Bank of New York as the holder hereof sliall elect, in gold coin 
of the United States of America of.the standard of weight and 
fineness existing on September one, one thousand nine hundred 
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H. ('. OV A. twenty-seven, witliout deduction for any taxes now or at any 
time liercafter iinj)osed by the Commonwealth of Australia or by 

PiiKPKTvi.\L '^"y taxing authority thereof or therein." 
EXKCI TDKS 9. ]iy cach interest coupon the defendant promises " to pay to 
TuiKs'i'n̂ -s " on a date stated in the coupon " in the Borough of Man-

ASSOCIATION hattan City of New York United States of America either at the 
Tu'ui v Ytd oii'^e of J. r . Morgan and Company or at the principal office of the 

r. National City Jiank of New York, twenty five dollars, gold coin of 
Cojni'i"' the Uiiited States of America of the standard existing on Septem-

sioNEK OK ber !., 1927, without deduction for any Australian taxes present or 

12. The deceased from the time she became the owner of the 
bonds caused the interest coupons to be duly presented and the 
interest which became due from time to time to be duly collected 
on her behalf in New York and transmitted to her in Australia. 

13. The deceased included in her returns of income made pursuant 
to the Income Tax Assessment Acts of the Commonwealth from 
time to time in force the following amounts being the value in 
Australian currency of the sums in United States currency received 
by her from the Commonwealth by way of interest on the bonds— 

Income year ending 30th June 1939 £1,396 15 5 
Income year ending 30th June 1940 1,901 1 2 
Income year ending 30th June 1941 2,009 2 3 
Income year ending 30th June 1942 2,047 3 2 
Income year ending 30th June 1943 2,047 3 2 

14. In respect of the amounts so included by her, she was assessed 
to pay and did pay to the respondent Federal income tax amounting 
in all to the sum of £6,814. 

15. By letter dated 6th November 1944 from the solicitors for 
the deceased to the Deputy Federal Commissioner of Taxation the 
solicitors stated that in view of the decision in Magrath v. The 
Commonwealth (1) and the attitude reported to have been adopted 
by counsel for the Commonwealth at the hearing they would be 
glad to learn whether it was the intention of the Commonwealth to 
repay to the deceased the income tax so paid. No reply to this 
letter had been received at the date of her death. 

16. On 12th February 1945 the appellants lodged with the 
respondent a return in respect of the estate of the deceased for the 
purposes of the Estate Duty Assessment Act 1914-1942, which return 
included the bonds valued at £41,537 14s. 7d. 

(1) ( 1 9 4 4 ) 69 C . L . R . 156. 
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17. Under cover of a letter dated 10th May 1945 the appellants 
received from the Commonwealth a cheque for £6,814, being refund 
of the income tax on interest received on the bonds. 

18. On 11th June 1945 by letter bearing date that day the appel-
lants informed the Deputy Commissioner of Taxation of the receipt 
of the sum of £6,814 but contended that it was not an asset in the 
hands of the deceased or in the hands of her executors at the date 
of her death and that it must be regarded as a voluntary payment 
made subsequently to her death and therefore did not form part 
of her estate at the time of her death. 

19. On 7th August 1945 the respondent by notice of assessment 
dated that day valued the estate of the deceased at £90,157 and 
assessed duty thereon at £18,049 8s. 7d. Included in the estate as 
so valued was a sum of £6,814, described in the alteration sheet 
accompanying the notice of assessment as for " refund of income 
tax," which was added to the net value of the estate as returned. 

20. On 5th September 1945 the appellants gave to the respondent 
notice of objection to the assessment on the following grounds :— 

" The amount of the assessment is excessive by reason of the fact 
that there has been included in the value of estate for the purpose 
of assessing the duty thereon a sum of six thousand eight hundred 
and fourteen pounds which sum is expressed to be a refund of 
income tax. The said sum was not received until after the death 
of the deceased and at the date of her death was not a debt owiog 
to her nor was the said sum or any part of it comprised in her estate 
for the purposes of the Estate Duty Assessment Acts." 

21. On 11th June 1946 the respondent by notice of amended 
assessment dated that day allowed the objection and excised the sum 
of £6,814—refund of income tax—from the value of the estate but 
further amended the assessment by adding to the value of the 
estate a sum of £6,814 described in the alteration sheet accompany-
ing the notice of amended assessment as for right of action for 
recovery of unliquidated damages, valued at the sum paid to the 
administrators by the Treasury. 

22. On 5th July 1946 the appellants gave to the respondent notice 
of objection to the amended assessment on the following grounds :— 

" 1. The amount of £6,814 referred to in the alteration sheet 
annexed to the notice of amended assessment forms no part of the 
estate of the deceased for purposes of estate duty. 2. The deceased 
at the date of her death had no right of action against anyone to 
recover unliquidated damages. 3. The amount of £6,8J 4 received 
by the executors of the deceased from the Comnionwealtli on or 
about the 10th May, 1945, was expressed to be paid as and was 
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received as a ' refund, of income tax on interest received on gold 
dollar bonds raised in the United States of America.' 4. Prior to 
lier death the deceased had no right to sue for or recover the said 
sum of £G,814. 5. The sum of £6,814 which was refunded as afore-
said had been ])aid by the deceased in discharge of obligations 

ASSOCIATION validly imposed on hei by assessments to income tax duly made 
under the Income Tax Assessment Acis." 

IHAL.LA 1J1 L). 

23. On 9th August 1946 by letter dated that day the respondent 
informed the appellants that the last-mentioned objection had 
been disallowed, and on 26th August 1946 by letter dated that day 
the appellants requested that that objection be treated as an appeal 
and forwarded to the High Court of Australia. 

24. On 15th April 1947 the solicitor for the respondent gave 
notice in writing to the appellants that the objection had been 
forwarded to the High Court of Australia. 

25. The respondent advances the following contentions in support 
of the inclusion of the sum of £6,814 in the value of the estate for 
Federal estate duty : (i) That the amended assessment in its present 
form is correct because at the date of her death the deceased had a 
right of action for the recovery of unliquidated damages which 
right was properly valued at £6,814 ; (ii) that the Commonwealth's 
contractual obligation to the deceased was to pay not only the 
principal and interest agreed to be paid but also the amount of any 
tax lawfully levied by the Commonwealth of Australia upon her in 
respect of the receipt by her of such principal or interest and that 
therefore the deceased at her death had a right of action to recover 
the sum of £6,814 as a debt due to her by the Commonwealth ; (iii) 
that the amounts of income tax referred to in par. 14 hereof were 
not lawfully levied and could have been recovered at law by the 
deceased during her lifetime ; (iv) that the deceased's claim to the 
repayment of £6,814 had such a high degree of probability of success 
and was so well founded in expectation that it should be treated as 
an asset in her estate and valued at the sum of £6,814. 

26. The appellants contend that none of the contentions set 
forth in par. 25 save the first thereof is relevant to or can properly 
be determined in the present appeal. 

The questions for the opinion of the Full Court were as follows :— 
1. Are any of the second, third and fourth of the contentions 

stated in par. 25 hereof open on this appeal and relevant 
to its determination 

2. Subject to question 1, ought the sum of £6,814 or any part 
thereof to be included in t]\c value of the estate of the 
deceased for Federal estate duty ? 
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Copfel K.C. (with him J. G. Norris), for the appellants. As to H. C. OF A. 
the first question, the Commissioner's contentions to which it relates 
are not relevant to any issue in this appeal. The appellants are PERPETUAL 
limited to the grounds of their objection {Estate Duty Assessment EXECUTORS 
Act 1914-1942, s. 27 (3) ). That sub-section defines the subject î gíŝ EKs 
matter of the appeal, and it follows that the respondent is correspond- ASSOCIATION 
ingly limited. There is no issue in the appeal other than those TEALIATTD 
raised by the objection, and the powers of the Court under s. 27 (5), ^ v. 
notwithstanding that it is expressed in wide terms, must be limited COMMSÍ' 
accordingly. [He referred to the Act, s. 20 (3), (5) ; Danmark Pty. SIGNER OF 
Ltd. V. Federal Commissioner of Taxation (1).] The contentions in 
question seem directed rather to showing that the original assess-
ment was correct; they put alternative views : (1) that, on the 
construction of the taxing Act, the deceased was not liable for 
income tax on the interest on the bonds ; (2) that, as a matter of 
contract, she was entitled to a refund of the tax paid. Either 
view would be relevant to the original, but not to the amended, 
assessment. 

The Court intimated that it would hear counsel for the respon-
dent on this question. 

Taü K.C. (with him T. W. Smith K.C.), for the respondent. The 
appellants' objection is " against the assessment " (s. 24 (1) ). The 
assessment is not a list of items of property ; it is an assessment of 
a sum of money as the value of an estate (s. 15). The appellants' 
argument seeks to treat the appeal as if it was from a particular 
item, and, further, from that item as described in the alteration 
sheet. That description is no part of the assessment. The sub-
stantial question is whether the Commissioner was right in including 
the sum of £6,814 (however it might be described) in the assessment. 
The appellants contend that he was wrong. It must be open to 
the Commissioner to advance any argument which will combat 
that contention. The Court has the widest powers under s. 27 (5) 
and may make any alteration it thinks necessary in the assessment. 

Coj)j)el K.C., in reply. Under s. 24 (I) an objection to an amended 
assessment can only be to the particular item the subject of the 
amendment. The appellants could not have objected, in relation 
to the amended assessment, that £0,814, as for a refund of income 
tax, should not have been included in. the estate. The objection 
forms the appeal, but the objection itself—as distinct from its 
gi'ounds—is merely an assertion that the assessment is not correct. 

(1) (1944) 7 A.T.D. 3.33, at pp. 344, 351, 352, 354. 
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11. C. OF A. rpĵ ^ grounds are arguments in support of that assertion—the only 
arguments tliat the appellants can present on appeal. Parliament 

PEIU'ICTUAL cannot have intended that the Commissioner should be allowed to 
KXHCUTOKS present a case on the appeal to which those arguments of the 
TKOSTICIOS appellants have no relation. [He referred to R. v. De'puty Com-

ASSOCIATION viissioner of Taxation (1).] 
OK AI'S-

TRALIA LTD. CURIAM. The Court is not prepared to accept the argument 
FEDERAL submitted by Dr. Coppel. Reasons for that decision will be given 
COM MIS-

SUINER OF 
TAXATION. Coppel K.C. As to the second question ; the respondent supports 

the inclusion of the £6,814 in the amended assessment by the 
contention (case stated, par. 25 (i) ) that the deceased had at the 
date of her death a right of action for unliquidated damages. This 
is inconsistent with the facts stated in the case itself, which states 
that the money received by the estate of the deceased was a refund 
of income tax and was received by the executors as such. The 
decision in Magrath v. The Commonwealth (2), it is submitted, does 
not go far enough to support the respondent's contention. However, 
the appellants will contend—if the Court is prepared to reconsider 
it—that that case was wrongly decided. 

[THE COURT intimated that it would not reconsider that decision.] 

The respondent's second contention (case stated, par. 25 (ii) ) is 
inconsistent with Magrath's Case (3). As defined by the Court's 
answer to the only question it answered in that case, the promise 
of the Commonwealth to the bondholder was that income tax would 
not be levied on the interest on the bonds—not, as the respondent 
now expresses it, that the Commonwealth would pay the amount 
of tax lawfully levied. As to the third contention (case stated, par. 
25 (iii) ), the first branch of it—that the tax on the interest was 
not lawfully levied—is met by s. 177 (1) of the Income Tax Assess-
ment Act 1936 : The notice of assessment is conclusive evidence of 
the correctness of the assessment in circumstances such as those of 
the present case, where the tax was paid without question. The 
second branch of this contention—that the deceased could have 
recovered the amount she had paid—gets no support from Magrath's 
Case (3) and is contrary to other authorities {Ervin v. Federal Com-
missioner of Taxation (4) ). Cf. Werrin v. The Commonwealth (5). 
If the tax was not lawfully levied, the amount paid would have 

(1) (1923) 30 A.L.R. 86. (4) (1935) 63 C.L.R. 235, at p. 242. 
(2) (1944) 69 C.L.R. 156 : See, par- (5) (1938) 59 C.L.R. 150: See, par-

ticularly, pp. 169, 183. ticularly, p. 157. 
(3) (1944) 69 C.L.R. 156. 
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been paid under a mistake of law and could not have been recovered. 
There is nothing in the relevant legislation to show that the interest 
on the bonds was not taxable. The Income Tax Assessment Act 
1936 contains a number of exemptions from tax, but there is no 
mention of the interest on these bonds and nothing to indicate that 
Parliament was aware of the problem. It could only be by the 
application of the maxim generalia specialibus non derogant that 
the interest would be exempted, and it is submitted that the maxim 
does not apply here. As to the application of the maxim, see 
Barker v. Edger (1). The Loans Securities Act 1919, under the 
authority of which the bonds were issued, is not a " special " Act 
for the purposes of the maxim. That Act contains general pro-
visions for a number of purposes. By s. 3, it authorized the 
Governor-General to fix the conditions of the bonds, but the Act 
itself contains nothing to show that Parliament gave its attention 
to the particular subject of exemption from tax. The maxim 
cannot be applied so as to impute an intention to Parliament, when 
it enacted the Income Tax Assessment Act 1936, not to derogate 
from the conditions of the bonds. As to the fourth contention 
(case stated, par. 25 (iv.) ), there is no evidence in the case to show 
that the deceased had any expectation (or any basis for it) that the 
amount would be refunded. In any event, unless the deceased had 
a legal right to recover the amount, it would not be part of her 
estate—it would.not be "property" within the meaning of s. 8 
of the Estate Duty Assessment Act {Commissioner of Stamjy Duties 
(xV.>S'.lf.) V. Perpetual Trustee Co. Ltd. {Watt's Case) (2) ). 

H . C . OF A . 

1948. 

P E R P E T U A L 
E X E C U T O R S 

A N D 
T R U S T E E S 

ASSOCIATION 
OF A U S -

TRALIA L T D » 
V. 

F E D E R A L 
C O M M I S -

SIONER OF 
T A X A T I O N . 

Tait K.C. In the view that the Income Tax Assessment Act 1936 
subjected the interest to tax, there was a breach of the warranty 
contained in the bonds that there would be no law imposing tax. 
When such a law was made, there was a breach of the warranty 
giving a right of action for damages. 

[DIXON J. In this forum does not the promise contained in the 
bond cease to have effect ?] 

No. The promise remains in forcc but is broken so as to give 
rise to an action for damages. The eñ'ect of the promise was that 
the Commonwealth took on itself the burden of any tax that miglit 
be imposed. [He referred to Reilly v. The King (3) ; Ervin v. 
Federal Commissioner of Taxation (4) ; Perpetual Trustee Co. Ltd. 
V. Federal Commissioner of Taxation (5).J Tlie Loans Securities 

(1) (1898) A.C. 748, particularly at 
p. 7.54. 

(2) (192.5) 25 S.R. (N.S.W.) 467 (par-
ticularly at p. 484); .38C.L.R. 12. 

(3) (1934) A.C. 176, at p. 181. 
(4) (1935) 53 C.L.R., at p. 249. 
(5) (1932) 47 C.L.R. 402, at pp. 409, 

416. 
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H. C. ÜF A. empowered the Governor-General to borrow on such 
terms and conditions as he approved ; it gave a wide authority, 

PERPETUAL f̂ uHicient to cover the promise in the present case. As to par. 1 7 

EXECUTOKS of the case stated, the letter with which the cheque was enclosed 
TKL'STEES define, or purport to define, legal rights and liabilities ; it 

ASSOCIATION merely identified the sum ]jaid. [He referred to It. v. Fisher ( 1 ) ; 

TKAI.IA LTD. Extension etc. Tele<jraj)}i Co. Ltd. v. Federal Commissioner 
of Taxation (2).] As to the contention set out in par. 25 (ii) of the 

CoMmŝ  case stated, it is not incorrect to describe the promise in the bond 
sioNER OF as a promise to pay the amount of any tax lawfully levied. This 

AXAfioN. ^̂ ^̂  promise any different construction in substance 
from that in Magrath's Case (3). The issue argued in that case 
did not turn on any such distinction as the appellants here seek to 
make, and that case is not an authority against the view now sub-
mitted. As to the third contention, the respondent does not oppose 
the appellants' view of s. 177 of the Income Tax Assessment Act 
but submits that this does not affect the right of the appellants 
under the special promise to recover damages. As to the applica-
tion of the maxim generalia specialibus non derogant, see MagratKs 
Case (4) ; London Corporation v. Netherlands Steamboat Co. (5) ; 
Associated Newspapers Ltd. v. City of London Corporation (6). [He 
also referred to In re V/illiams (7) ; United Towns Electric Co. Ltd. 
v. Attorney-General {Newfoundland) (8).] As to the fourth con-
tention, the question is one of assessing the capital value of the 
bonds by relation to future probabilities. In this view it does not 
matter whether the deceased was entitled to the £ 6 , 8 1 4 as a matter 
of legal right. It was an accretion to the capital value of the bonds, 
the prospect of receiving which had a value at the date of the death. 
The value was fixed with certainty when the amount was paid. 
Capital valuations often involve the taking into account of prospec-
tive elements which are not matters of legal right. This is so in 
regard to the valuation of the goodwill of a business. A statute-
barred debt, wdiere there is a prospect of its being paid, is a similar 
case. [He referred to Green, Death Duties, 2nd ed. ( 1 9 4 7 ) , pp. 23, 
24, 100, 293 ; Attorney-General v. Murray (9) ; Scott Fell v. Federal 
Commissioner of Taxation (10) ; Adams, Laiv of Death and Gift Duties 
in New Zealand, p. 34 (as to a statute-barred debt) ; Hunt v. 
Stevens ( 1 1 ) ; Attorney-General v. Brunning ( 1 2 ) . ] 

(1) (1903) A.C. 158, at p. 167. (8) (1939) 1 All E.R. 423. 
(2) (1923) 33 C.L.R. 427, at p. 442. (9) (1904) 1 K.B. 165. 
(3) (1944) 69 C.L.R. 156. (10) (1944) 69 C.L.R. 250. 
(4) (1944) 69 C.L.R., at p. 184. (11) (1810) 3 Taunt. 113 [128 E.R. 
(5) (1906) A.C. 263. 46], 
(6) (1916) 2 A.C. 429. (12) (1860) 8 H.L.C. 243 [11 E.R. 
(7) (1936) Ch. 509. 421]. 
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Coppel K.C., in reply, referred, as to the application of the maxim 
generalia specialibiis non derogmit, to Williams v. Pritchard (1) ; 
Pole-Carew v. Cmddock (2) ; Associated Newspapers Ltd. v. City 
of London Corporation (3) ; London Corporation v. Netherlands 
Steamboat Co. (4), and, as to the respondent's fourth contention, 
to Bakewell v. Federal Commissioner of Taxation (5). 

Tait K.C., by leave, referred to In re Hawkins (6) ; Mooney v. 
Commissioner of Taxation (iV./S'.T .̂) (7). 

Cur. adv. vult. 
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The following written judgments were delivered 
LATHAM C.J. Case stated under s. 28 of the Estate Duty Assess-

ment Act 1914-1942. Section 8 (3) of the Act provides that for the 
purpose of the Act the estate of a deceased person comprises, inter 
alia—" (&) his personal property, wherever situate (including 
personal property over which he had a general power of appoint-
ment, exercised by his will), if the deceased was, at the time of his 
death, domiciled in Australia." The Commissioner of Taxation of 
the Coromonwealth has included in an assessment to estate duty 
an amount of £6,814, representing what is described in the assess-
ment as a " right of action " belonging to the deceased person for 
" recovery of unliquidated damages valued at the sum paid by the 
Treasury to the administrators of the deceased person's estate." 
The sum so paid was £6,814. 

In May 1944 this Court gave judgment in the case of MagratJi v. 
The Commonwealth (8). The plaintiff Magrath was the holder of 
gold dollar bonds issued in New York in 1927 by the Common-
wealth. The bonds provided that the principal was payable to 
bearer in New York without deduction of any tax then or at any 
time thereafter imposed by the Commonwealth or by any taxing 
authority thereof or therein. The interest coupons provided that 
interest was payable " without deduction for any Australian taxes 
present or future." Two questions were submitted to the Full 
Court in a case stated. The first question was as follows :—• 

" Whether by the bonds the defendant j)romiscd the plaintiff as 
holder that the interest, after having been paid to him in full, would 
not form part of his assessable income for the purpose of Federal 
income tax within the meaning of the Income Tax Assessment Act 

Sept. 22. 

(1) (1790) 4 T. R. 2 [100 E.R. 862]. 
(2) (1920) .3 K.B. 109. 
(3) (1916) 2 A.G. 429, at p. 457. 
(4) (1906) A.G. 263, at p. 269. 

(5) (1937) 58 C.L.R. 743, at p. 754. 
(6) (1926) Ch. 428. 
(7) (1905) 3 C.L.R. 221. 
(8) (1944) 69 C.L.R. 156. 
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H. C. OF A. ]<)22, and the Income Tax Assessment Act 1936, as respectively 
amended, or any other Income Tax Assessment Act thereafter to be 

PicRrETUAL eiii^cted although he was a resident of Australia and liable as a 
E X E C U T O R S taxpayer within the meaning of those Acts." 
'fRuyTioKs question was answered in the affirmative by the majority 

ASSOCIATION of the Court—Rich, McTiernan and Williams JJ. Counsel for the 
TKTLIA\VRI) . ii'ppellants in the present case sought to challenge the decision in 

r. Magrath's Case (1) but the Court refused to allow him to do so. 
CoMMis-' Accordingly, this case must be dealt with upon the basis that the 

SIONEII OF promise made by the Commonwealth by the bonds was that the 
jĵ ĝ̂ .pĝ  would not form part of the assessable income of the tax-
payer within the meaning of the specified Income Tax Assessment 
Acts. 

A second question was submitted to the Court in Magrath's 
Case '(2). It was as follows :— 

" In the event of the first question being answered in the afiir-
mative, w^hether the plaintifi is entitled to recover from the defendant 
by way of indemnity or as damages the additional amounts of 
income tax which the plaintifi has become liable to pay or has paid 
by virtue of the inclusion of such interest as part of his assessable 
income derived during the years ended 30th June 1932 to 30th 
June 1942 inclusive under the provisions of the Income Tax Assess-
ment Acts 1922 and 1936 as amended." 

This question was not answered. Rich J. expressed a doubt 
whether, upon the construction of the contract adopted by the 
majority of the Court, such a contract would be valid : see the 
report (3). McTiernan J. (4) considered it unnecessary to answer 
the question because, though the Executive Government did not 
have power to bind the Parliament not to impose tax upon the bond 
interest, the attitude of the Commonwealth ŵ as that it would not 
contend on technical grounds that the plaintiff had no right to 
recover tax which he had paid on bond interest. Williams J. (5) 
expressed a doubt as to wdiether the Income Tax Assessment Acts of 
1922 and 1936 did actually operate to impose taxation upon the 
bond interest. After the decision of the Full Court upon the case 
stated, a settlement was efiected between the plaintifi: and the 
defendant in Magrath's Case (1) upon terms which have not been 
disclosed. 

Mrs. Christina Thomson owned at the time of her death 133 one 
thousand dollar bonds belonging to the issue which the Court con-

(1) (1944) 69 C.L.R. 156. (4) (1944) 69 C.L.R., at p. 175. 
(2) (1944) 69 C.L.R. 156, at p. 160. (5) (1944) 69 C.L.R., at pp. 183, 184. 
(3) (1944) 69 C.L.R., at pp. 169, 170. 



77 C.L.R.] OF AUSTRALIA. 13 

sidered in Magrath's Case (1) and containing the provisions which 
were construed in that case. Mrs. Thomson included in her returns 
of income made under the Incwne Tax Assessment Act 1936 the 
amounts of bond interest received in the income year ending 30th 
June 1939 and thereafter until the income year endmg 30th June 
1943. The tax paid in respect of this income was £6,814. 

After the decision in Magmtli's Case (1) Mrs. Thomson's soHcitors 
applied to the taxation authorities on 6th November 1944 for 
repayment of the income tax so paid. They relied upon the 
decision in Magrath's Case (1). Mrs. Thomson died on 15th Decem-
ber 1944, before any reply was received to the letter of her solicitors. 
On 12th February 1945 a return was lodged under the Estate Duty 
Assess'nient Act. In this return the bonds were included, valued 
at £41,537 14s. 7d. On 10th May 1945 the executors received a 
letter from the Commonwealth with a cheque for £6,814, described 
as refund of the income tax on the interest received on the bonds. 

The Conmaissioner originally included in his assessment of the 
estate of the deceased to estate duty a sum of £6,814, described as 
" refund of income tax ." The executors objected on the ground 
that the sum of £6,814 " was not received until after the death of 
the deceased and at the date of her death was not a debt owed to 
her, nor was the said sum, or any part of it, comprised in her estate 
for the purposes of the Estate Duty Assessment Acts" The Com-
missioner allowed this objection and amended the assessment by 
excising the refund of income tax £6,814 and adding " right of action 
for recovery of unliquidated damages, valued at the sum paid to 
the administrators by the Treasury—£6,814." The executors 
objected to this amended assessment on the following grounds :— 

" 1. The amount of £6,814 referred to in the alteration sheet 
annexed to the Notice of Amended Assessment forms no part of 
the estate of the deceased for purposes of Estate Duty. 

2. The deceased at the date of her death had no right of action 
against anyone to recover unliquidated damages. 

3. The amount of £6,814 received by the executors of the deceased 
from the Coumionwealth on or about the 10th May, 1945, was 
expressed to be paid as and was received as a ' Refund of income 
tax on interest received on Gold Dollar Bonds raised in the United 
States of America.' 

4. Prior to her death the deceased had no right to sue for or 
recover the said sum of £6,814. 

5. The sum of £6,814 which was refunded as aforesaid had been 
paid by the deceased in discharge of obligations validly imposed 

( 1 ) ( 1 9 4 4 ) 6 9 C . L . R . 1 5 6 . 
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on her by assessments to income tax duly made under the Income 
Tax Assessm.ent Acts." 

The Connnissioner disallowed the objections and the executors 
ap])caled. This case is stated in the executors' appeal. 

The case states that the Commissioner relied on certain conten-
tions in support of the inclusion of the sum of £6,814 in the value 
of the estate for Federal duty. These contentions are as follows 
(par. 25) 

" (i) that the amended assessment in its present form is correct 
because at the date of her death the deceased had a right 
of action for the recovery of unliquidated damages which 
right was properly valued at £6,814. 

(ii) that the Commonwealth's contractual obligation to the 
deceased was to pay not only the principal and interest 
agreed to be paid but also the amount of any tax lawfully 
levied by the Commonwealth of Australia upon her in 
respect of the receipt by her of such principal or interest 
and that therefore the deceased at her death had a right 
of action to recover the sum of £6,814 as a debt due to 
her by the Commonwealth. 

(iii) that the amounts of income tax referred to in paragraph 
14 hereof were not lawfully levied and could have been 
recovered at law by the deceased during her lifetime. 

(iv) that the deceased's claim to the repayment of £6-,814 had 
such a high degree of probability of success and was so 
well founded in expectation that it should be treated as 
an asset in her estate and valued at the sum of £6,814." 

The case states two questions for the court:— 
" 1. Are any of the second third and fourth of the contentions 

stated in paragraph 25 hereof open on this appeal and relevant to 
its determination ? 

2. Subject to Question 1 ought the sum of £6,814 or any part 
thereof to be included in the value of the estate of the deceased for 
Federal Estate Duty ? " 

The appellants contend that the Commissioner is not entitled to 
rely upon the above-stated contentions, ISTos. (ii), (iii) and (iv). The 
assessment is an assessment of the value of particular property 
claimed by the Commissioner to be personal property of the deceased 
at the time of her death. That property is in the assessment 
described as a claim for unliquidated damages. Such a right, 
though the precise value of it is unknown at the time of the death, 
is part of the estate of a deceased person : Attorney-General v. 
Brunning (1). 

(1) (I860) 8 H.L.C. 243 [11 E.R. 421], 
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The assessment is, upon an appeal, prima-facie evidence that the 
amount and all particulars of the assessment are correct: Estate 
Duty Assessment Act, s. 22 (1) (6). The onus is therefore upon the 
appellant to displace the assessment to which he has objected. 
Upon the hearing of his appeal he is limited to the grounds stated 
in his objection : s. 27 (3). Accordingly, the objector would lose 
the appeal unless he established a good ground which was stated in 
his objection. It is contended, therefore, that the Commissioner 
is limited to meeting the grounds stated in the objection and that 
he cannot support his assessment by a contention which, if well-
founded, does not show that his assessment is correct, but shows 
only that some other assessment, if it had been made, would have 
been, or might have been, correct. 

The objector can argue all the grounds which he has stated in 
his obj ection. Therefore he can argue not only the precise obj ection. 
No. 2, that the deceased at the date of her death had no right of 
action against anyone to recover unliquidated damages, but also 
the general ground, No. 1, that the amount of £6,814 forms no 
part of the estate of the deceased for purposes of estate duty. 
Argument on this objection permits the use of any contention 
which meets the argument of the appellants that the amount of 
£6,814 received from the Commonwealth Treasury does not form 
any part of the estate of the deceased for the purposes of the Act. 
Contentions (ii), (iii) and (iv) of the Commissioner, if established, 
would provide an answer to objection No. 1. In my opinion, 
therefore, it is open to the Commissioner to rely upon all the con-
tentions to which reference was made in the case. 

The Full Court is concerned only with the case stated, and not 
with any questions which may arise if the answers to the questions 
submitted should show that the assessment of the Commissioner 
as at present made cannot stand, but that some other assessment in 
the same amount could be supported. It does not appear that the 
Commissioner has a right to make a further amendment of the 
assessment (see s. 20 (3) ), if the amendment would increase the 
liability of the estate in any particular. But s. 20 (7) allows amend-
ment to give effect to the decision of the Court upon an appeal: 
See also s. 27 (5), which gives wide powers to the Court upon the 
hearing'of the appeal. 

Question No. 1 should, in my opinion, be answered : Yes. 
The second question inquires whether the sum of £6,814 or any 

part thereof should be included in the estate of the deceased for 
Federal estate duty. 
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H . C . OF A . FPJ^Q Commissioner relies upon the answer to the first question in 
Mcujrath v. 'The Commonwealth (1), wliicli shows that the promise in 

•pFHPETu\L bond to pay interest without deduction for any taxes meant that 
E X E C U T O R S the Parhameut of the Commonwealth would not impose any tax in 

'I 'HVSTKFS I'GSPECT of bond intei-est. This was a warranty which would be broken 
ASSOCIATION if the Commonwealth Parliament did impose such a tax. A breach 
T K T L M LTD contract can be committed only by a party to the contract. 

The Parliament of the Conmionwealth does not make contracts— V. 

CoMmt̂  it makes laws. It would not be the Parliament which would have 
sioNER OF broken the contract in the bonds if a tax were imposed upon the 
J A ^ ^ O N . IJQJ^^ interest. The position would be that the warranty given by 
LATIIAM C.J. the Executive Government would be broken. There would be 

such a breach only if a tax were lawfully imposed. An unlawful 
tax creates no duty, and the " law " purporting to impose it can be 
ignored—independently of any contract with the Crown. An 
" assessment " made under such a law does not impose any liability, 
though if a taxpayer pays the amount assessed without objection 
he may be unable to recover it. 

Mrs. Thomson was assessed to tax and paid tax under the Income 
Tax Assessment Act 1936. If for any reason that Act does not 
impose tax in respect of bond interest, then there was nothing that 
could be called a breach of contract and there was no ground for 
any claim based upon a breach of contract. 

The bonds were issued under the authority of the Loans Securities 
Act 1919, s. 3, under which the Governor-General may, if an Act 
authorizes the Treasurer to borrow moneys, authorize the Treasurer 
to borrow the moneys " on such terms and conditions and issue " 
such " securities in such form as the Governor-General approves." 
The Governor-General approved the form in which the bonds were 
issued and therefore, it is contended, the contract contained in the 
bonds was authorized by the statute. Then, it is further argued, 
the Income Tax Assessment Act 1936 is a general Act taxing all 
income, with certain exemptions, whereas the bond is a special 
contract to which no express reference is made in the Income Tax 
Assessment Act, so that the maxim generalia specialibus non derogant 
applies so that the bond interest remains exempt, notwithstanding 
the general provisions of the Income Tax Assessment Act. Eeference 
was made to various authorities dealing with special statutes 
exempting property from tax, which statutes were held to remain 
in operation even though general taxing Acts covering in their 
terms the tax-free property were subsequently enacted : see London 
Corporation v. Netherlands Steamboat Company (2) ; Associated 

( 1 ) ( 1 9 4 4 ) 6 9 C . L . R . 1 5 6 . (2 ) ( 1 9 0 6 ) A . C . 2 6 3 . 
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Neivspapers Ltd. v. City of London Corporation (1) and the cases 
referred to by Williams J. in MagratJi's Case (2). 

I do not find it necessary to consider whether the maxim relied 
upon to limit the application of an Act of Parliament is relevant 
to the consideration of that Act in relation to a prior contract or 
only to the comparison of two parliamentary enactments. If the 
contention based on the 1919 Act is well-founded, then the Income 
Tax Assessment Act 1936 did not impose any tax upon the bond 
interest. There was no breach of contract, and the bond-holder 
had no legal cause for complaint. Mrs. Thomson, it is true, paid 
the tax, but if she paid tax which she need not have paid, that act 
on her part cannot produce the effect of creating a breach of contract 
where otherwise there was no breach of contract. The assessments 
under the 1936 Act were made, the amounts assessed were paid and 
s. 177 of that Act prevents any recovery of those amounts. If 
Mrs. Thomson had brought an action to recover the amounts paid 
in tax, the production of the assessment would have been sufficient 
to establish that " the amount and all the particulars of the assess-
ment " were correct : s. 177 (1). Thus if the Income Tax Assess-
ment Act 1936 did not impose tax in respect of the bond interest, 
Mrs. Thomson at the time of her death had no claim against the 
Commonwealth for unliquidated damages or for refund of tax. 

If, on the other hand, the Income Tax Assessment Act 1936 did 
impose a tax upon the bond interest, and the contract to pay 
interest without deduction of taxes was valid, the position is that 
the 1936 Act destroyed an exemption which previously existed. 
(If the contract was not valid it is obvious that there could be no 
claim for unliquidated damages.) Parliament may, by a law with 
respect to a matter which is within its powers, make lawful that 
which would otherwise be unlawful and, in particular, may so 
legislate as to deprive an act of the character of a breach of con-
tract. Thus, if the 1936 Act had the effect of rendering the bond 
interest subject to tax, it was the duty of the Commissioner of 
Taxation to assess and collect the tax. In so acting he was acting 
in obedience to law. It was not possible for any Commonwealth 
authority to give effect to the promise that tax should not be 
imposed. In Reilly v. The Kim/ (3), Lord AtJcin said that it was 
an elementary proposition " that if further performance of a con-
tract becomes impossible by legislation liaving that effect the con-
tract is discharged." In such a case the contract is not broken. 
The legislation makes lawful that which would otherwise have been 
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(1) (1916) 2 A.C. 429. 
(2) (1944) 69 C.L.R. 156, at p. 184. 

(3) (1934) A.C. 170. 
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ii hrciu^li of coiiinu;!., ¡uid iluírcJofíí (li,s(;li¡i,rg('.H íIh; tc.rtn of the 
c.oninuil- |)<'i'í'()i'in¡inc,(í oC wliicJi lia,H Ixicotnc. iitiliiwriil. In that c;1hS(í 
the )i|)])('ll,'uil; chuiiicd thiit a, contriU'.t JuilJiorizcd by ,s1,atijto had 
IxH'i) iiuulc, the. (illVxit of whicJi wiiH that he; was c.ntithid to ixittiain 
ill |)a,r(i(uilii,i'od'uui foi' a, (u'i'taJti [X'.riod. lint Ijoi'd Aikin «aid ( I ) : 
" S o l'a,i' a,H the, ri<j;ht,s ajid ohIigatiotiH roHtcd on contract, further 
pcrCoriiuuic-e, of the contra-et, liad he.(\n nia,de, (»y ,sta,tiite iinpossibh;, 
aJid the, c.ontra-e.t wa-s diweJia-r '̂e-d. It is |)(irha,|)S iinne.eííKsary to 

dischaj'^red ni(>a,nH put aji end i,() a,nd does not rncian hroke,n. 
I'esiilt, thei'efore, l,h(> a^ppclhuit ha.s fa,ih',d to show a hi'eacJi of 

eontra-cX on whicli to i'oiind (huna,fi;es." The, posil.ion is, in inv 
opinion, e.xa,e,| ly the, saine in the, present (;a,se if it h(i assumed that 
the (;onl.ra,e,t, wa,s ori^nna-lly a, va,li(l e,ontra,(;t, l)iit tha,1, the, Pa-rlianuint 
by h'gishition nuuhi it inipossil)le for th(; l<]xe,(;utive (jovernnuuit to 
(;a,rry out. its promise. 

It is of some inter(\st to e,oinpare, with the pr(iS(;nt case the 
proe.ediire a-dopl-ed in rehi,l,ion to an a,gre(!me,nt Ix^tweon the ('oin-
inonvveaJth a,n(l Aiisl.raJian (!onsolida,te(l Industries Limited witli 
respec-t to the nuuiufa,e,(.ure, of motor veliicle,s. Tlie Motor Vehicles 

/{(jree'inenl, Act l!)'l() autJioi'ized t.he (ixec.iition of an a,<);r(!enient in 
th(i sehedide, and conta iiuMl in s. A a, provision tiiat duties of customs 
should not be imposed and eoHec-ted in r(\s|)e(!t of ce,rtain nuuihinery. 
Hy A('t No. I of l!)'ir) the I i ) i0 Ac t wa,s repealed, but s. A of the 
repe.a,ling Ac.t provided tJnit th(i rights of the c()in])any against tlui 
(/()mmonwea,ltii should not be aJlected l)y tJui i'C|)e,al. 

Theríí ca,n be no (loul)t a,s to tJie, ])()wer of the ( 'ommonwealtli 
Pa,rlia,ment. to j'e|>e,a,l or amend any Act whi(;h it ha-s pass(Hl and so 
to ma,ke it impossible l.o |)e,rform a, c,()n1.ra,ct whic,h lias been made. 
l*a,rlia,m(Mit ma,y, as in tlui ca ŝe of the st.a,tut(̂  last cited, take earo 
t.o preserv(> e.xisling rights. Hut tJierci is no inea,ns of compelling 
.l\iiiia,menl, l.o any particular course of auction. Parliament does 
not luiv(^ t.o buy a, right, to alter t.he law by compcuisating persons 
who sulTer loss by rea,son of t he aJteration. Thus there can be no 
objection on purely legal grounds to the abolition by Parliainent of 
t.he freedom IVom t;ixa.tion proiniscMl by the bonds. Accordingly, 
if the ¡nco'))U'. Tax .ísscss-nir-iU Act l!);i() did impose a. t.a,x u|)on bond 
int.eresti, t hen t.ha,t t.a,x was I'ully aut horized by law a,nd c.a,nnot give 
ground for any a.ction for brea-ch of contra,ct. Acciordingly, iii my 
opinion, t.he claim of t.lu> ('onunissioiuM' t hat at. the t ime of her death 
t.he d(H',(̂ a,S(>(l had a, right of act ion for imlicpiidated damages against 
t.h(> Cominonwea-lth has not, upon any view of the releva:nt l(\gis-
la.l-ion, been established. 

(I) (l!»;i4) A.(!. at- p. ISO. 
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But the Commissioner further argues in his second contention 
as above-stated that the contract of the Commonwealth was to pay 
to the deceased the amount of any tax lawfully levied in respect of pjERrETUA.L 
the bond interest. The answer to this contention is to be found in E X E C U T O R S 

the answer given to the first question in Magrath's Case (1). The T R U S T E E S 

contract was not a contract to recoup tax paid. The distinction ASSOCIATION 

between an exemption from tax and a promise to recoup tax paid TBILIA'LTD 

is emphasized in Eastern Extension^ Australasia & China Telegraph v. 
Co. Ltd. V . Federal Commissioner of Taxation (2). COMMISI" 

It is next submitted by the Commissioner that the amounts of SIGNER OF 

income tax paid by the plaintiff in respect of bond interest were 
not lawfully levied and could have been recovered at law by the T̂ atham c.j. 
deceased during her lifetime. If a taxpayer is assessed to income 
tax and pays without objecting or appealing, s. 177 of the Income 
Tax Assesstnent Act prevents any recovery of the amount paid. 
Accordingly, Mrs. Thomson had no right to recover the amounts 
of income tax paid. 

A further contention of the Commissioner is that the deceased's 
claim for repayment of £6,814 had, by reason of the attitude taken 
up by the Commonwealth in Magrath's Case (1), such a high degree 
of probability of success and was so well founded in expectation 
that it should be treated as an asset of her estate and valued at-
£6,814. There are obvious difficulties in the way of any general 
proposition that any expectation of benefit without any legal right 
to benefit is to be treated as property belonging to a deceased person 
at the time of his death. The argument, however, was supported 
by reference to cases such as Attorney-General v. Murray (3), where 
the judgment of the Court of Appeal in Worthington v. Curtis (4) was 
applied. In those cases there were insurance policies which were 
void by reason of the absence of insurable interest in the insured 
person. It was held, however, that if the insurance company 
actually paid moneys under a policy the fact that the policy was 
void did not prevent the moneys being part of the estate of a 
deceased person. The ground of the decision was that the statute 
14 Geo. III., c. 48, which avoided the policies, was effective only to 
provide the company with a defence if the company chose to raise 
it. If, on the other hand, the company did not choose to raise the 
defence, then all the elements of a valid claim existed. The facts 
of the present case, however, are very different. If there was by 
reason of the considerations which I have already mentioned no 
legal ground for any claim against the Commonwealth by Mrs. 

(1) (1944) 69 C.L.R. 156. (3) (1904) 1 K.B. 165. 
(2) (1923) 33 C.L.R. 427, at p. 438. (4) (1875) 1 Ch. D. 419. 
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Thomson, tlien any payment made to her for the purpose of pre-
serving the credit and reputation of the Commonwealth was not a 

rKRPKTrvL I'ecognition of a right in Mrs. Thomson to receive the money, but 
E X E C I TOHS was a gratuitous ])ayment made to her executors. This Court 

TKUSTKFS ^̂  consider a similar case in Commissioner of Stamp Duties 
ASSOCIATION (/V.>S.1K.) V . Perpetual Trustee Co. Ltd. {Watt's Case) (1). In that 
trIli^ Lti) executors of a deceased person received certain shares, 

V. priority certificates and cash in respect of wool which had been 
Coma" delivered by him and his partners to the Central Wool Committee 

sioNER OF during the 1914-1018 war. There was no legal obligation to give to 
lAXATioK. deceased person the shares &c. or anything of value by reason 
Latiiam C.J. of or in relation to the said delivery of wool. It was held, in the 

Supreme Court of New South Wales (2) that the shares &c. must 
be regarded as a gift by the Commonwealth to the executor after 
the death of the testator and that therefore the value of them did 
not form part of the estate of the testator at the time of his death 
for the purposes of the Stamp Duties Act 1920 (N.S.W.). This 
Court expressly approved the judgment of Ferguson J. upon this 
point. In that case the testator died on 21st May 1921, at a time 
when the Government of the Commonwealth had agreed with Bawra 
Ltd. that shares, priority wool certificates and cash should be 
issued to the Central Wool Committee for distribution among 
suppliers of wool. There was certainly at the time when the testator 
died a high probability that this agreement would be carried out, 
but the Supreme Court of New South Wales and this Court con-
curred in holding that the shares &c. were delivered as a gift by 
the Government to the executor and did not form part of the estate 
of the deceased. In my opinion this case provides in this Court a 
conclusive reply to the contention of the Commissioner. 

It was also argued for the Conamissioner that the chance of getting 
some payment from the Commonwealth after Magratíi's Case (3) 
should be taken into account in assessing the capital value of the 
bonds. A sufficient reply to this argument is provided by the fact 
that this appeal has nothing to do with the capital value of the 
bonds. But, further, the chance of getting some payment from 
the Commonwealth was personal to a taxpayer who had paid 
particular sums by way of income tax on the bond interest, and 
was not an element which could possibly afíect the value of the 
bonds themselves. 

I am therefore of opinion that the arguments presented for the 
Commissioner fail and that the second question in the case should 
be answered: No. 

(1) (1926) 38 C.L.R. 12. (3) (1944) 69 C.L.R. 156. 
(2) (1925) 25 S.R. (N.S.W.) 467. 
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STARKE J. Case stated pursuant to tlie provisions of the Estate 
Duty Assessment Act 1914-1942. 

That Act provides that estate duty shall be levied and paid upon 
the value of the estates of deceased persons. The estate of a 
deceased person for the purposes of the Act comprises inter alia 
the personal property wherever situate if the deceased was domiciled 
in Australia at the time of death. 

Christina Thomson was a resident of Australia. She died on 
15th December 1944 domiciled in Australia. 

In August of 1945 the Commissioner of Taxation, in the assessment 
of her estate to duty, included the sum of £6,814 which he described 
as refund of income tax. The executors of the deceased had 
advised the Commissioner of her receipt of this sum but stated that 
they took the view that the sum was " not an asset liable for pay-
ment of duty, since at the date of Mrs. Thomson's death the amount 
of £6,814 could not be regarded as an asset in Mrs. Thomson's hands 
or in the hands of her executors." In June of 1946 the Com-
missioner advised the executors that although their objection was 
technically allowed yet he had altered the assessment so as to include 
the sum of £6,814 as a " right of action for recovery of unliquidated 
damages, valued at the sum paid to the administrators by the 
Treasury." The executors objected to this assessment on various 
grounds but the objection was disallowed. The Commissioner was 
requested to treat the objection as an appeal and forward it to 
this Court, which he did, pursuant to the Act. 

It appears that the deceased had received interest under certain 
gold dollar bonds issued by the Commonwealth in the United 
States of America. She had been assessed to income tax in respect 
of the interest so received and had paid in respect of the amounts 
so included income tax amounting in all to £6,814. These dollar 
bonds stipulated that the principal and interest instalments due 
thereunder should be paid in New York in the United States of 
America in gold coin of the United States of the standard weight 
and fineness existing on 1st September 1927 without deduction for 
any taxes now or at any time thereafter imposed by the Common-
wealth or by any taxing authority thereof or therein. 

It is not disputed that the interest was so paid. Jiut the relevant 
Income Tax Assessm,ent Act 1936-1944 of the Commonwealth pro-
vided that income tax should be levied and paid upon the taxable 
income (that is, the income remaining after deducting from the 
assessable income all allowable deductions) derived during a financial 
year by any person whether a resident or a non-resident. The 
assessable income of a taxpayer includes where a taxpayer is a 
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resident tlie gross income derived directly or indirectly from all 
sources whether in or out of Australia. And it was pursuant to 
the Income Tax Assessment Act of the Commonwealth that the 
deceased had been so assessed to income tax. 

A question arose in an action Magrath v. The Commonwealth (1) 
relating to the obligation of the Commonwealth in respect of the 
dollar bonds so issued by the Commonwealth. The following 
question was stated for the opinion of this Court :— 

Whether by the bonds the defendant promised the plaintiff as 
holder that the interest, after having been paid to him in full, 
would not form part of his assessable income for the purpose of 
Federal income tax within the meaning of the Income Tax Assess-
ment Act 1922, and the Income Tax Assessment Act 1936, as respec-
tively amended, or any other Income Tax Assessment Act thereafter 
to be enacted although he was a resident of Australia and liable as 
a taxpayer within the meaning of those Acts. 

And it was answered by a majority of the Court in the affirmative. 
But it was not decided whether Magrath was entitled to recover 
from the Commonwealth by way of indemnity or damages the 
additional amounts of income tax which Magrath had become 
liable to pay or had paid. However some settlement was made in 
the action the terms of which have not been disclosed. 

On 6th November 1944 during the life of Christina Thomson 
her solicitors inquired of the Commissioner of Taxation whether in 
view of the decision in Magrath's Case (1) it was the intention of 
the Commonwealth to repay Mrs. Thomson the income tax paid 
by her as the result of the inclusion in her assessable income of 
interest received by her under the gold dollar bonds. 

On 10th May 1945 the executors of the deceased received 
from the Commonwealth a cheque for £6,814 being refund of the 
income tax on interest received on the bonds. 

There is a provision in the Income Tax Assessment Act 1936-1944 
that where by reason of any amendment the taxpayer's liability 
is reduced, the Commissioner shall refund any tax overpaid and that 
except as otherwise provided every amended assessment shall be 
an assessment for all the purposes of the Act (see ss. 172, 173). 
Unless the Commissioner concluded that the interest was wrongly 
assessed and amended or treated his assessment as amended no 
warrant or authority existed for refunding income tax to the tax-
payer. 

The revenues of the Commonwealth cannot be appHed by public 
officers at their discretion to meet what they consider just claims 

( 1 ) ( 1 9 4 4 ) 69 C . L . R . 156 . 
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against the Commonwealtli. Yet, the argument addressed to the 
Court is that the Commonwealth was under no obhgation whatever 
to refund the tax to the taxpayer or her executors and did so as a 
matter of grace and must be treated as having made a gift to the 
executors subsequent to the death of the taxpayer. All parties, 
however, regarded the amount of the income tax paid by Mrs. 
Thomson on the interest received from the dollar bonds as an 
unauthorized exaction and the Commonwealth conceded its liability 
to refund the amount. The character of the refund was thus 
established : it was a repayment of moneys paid by the taxpayer 
to the Commissioner pursuant to an unauthorized exaction or 
assessment and so repayable to the taxpayer or her representatives. 
That the Commonwealth may have had a good defence to the claim 
made by the deceased and her executors is not decisive for the 
Commissioner admitted the claim and refunded the interest on the 
basis that it was wrongly collected and assessed (see Attorney-
General v. Murray (1) ). 

Another argument was that the reasons assigned by the Com-
missioner for the inclusion of the sum of £6,814 in his assessment 
to estate duty are wrong and that he allowed an objection to the 
inclusion of the sum in the assessment as a refund of income tax. 

The Court rejected this contention during the argument. 
The short answer is that the sum of £6,814 was included in the 

assessment as part of the estate of the deceased and that an erroneous 
description of the character of the property does not render it 
immune from estate duty if it is otherwise assessable. 

The provision in s. 26 (2) of the Estate Duty Assessment Act that 
the objector is limited on the review to the grounds which he has 
stated in his objection has no apphcation to the Commissioner and 
s. 27 (5) enables the Court on the hearing of an appeal to make such 
order as it thinks fit, and it may by such order confirm, reduce, 
increase or vary the assessment. 

In my opinion, the questions stated do not require categorical 
answers. It is enough to say that the sum of £6,814 is rightly 
included in the value of the estate of the deceased for Federal 
estate duty as a refund of income tax. 
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D I X O N J. The substantial question for our decision is whether 
a payment made to the executors of a deceased person by the 
Commonwealth by way of refund of income tax ];)aid by the deceased 
in her lifetime forms part of her estate for the purpose of estate 
duty. The question depends upon the peculiar nature of the refund. 

( 1 ) ( 1 9 0 4 ) 1 K . B . 1 6 5 . 
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H. C. OF A. (̂ [ĵ  amendment made in an assessment pursuant 
to s. 170 of the Income Tax Assessment Act 1936-1944 so as to effect 

PEKPKTUAL ^ reduction in the liability of the taxpayer. It was therefore not 
E X E C U T O R S a refund authorized by s. ]72. In fact it was not made by the 

T K U S T E E S Commissioner but by the Treasurer. It arose from the decision of 
ASSOCIATION this Court in Magrath v. The Commonwealth (1). Like the plaintiff 
TRALIA LTD. case the deceased had held gold dollar bonds forming part 

of the issue made by the Commonwealth in the United States in 
CoMMisi" 1927. Like him she was a resident of Austraha and had been 

SIGNER op assessed as such upon the interest derived from the bonds which 
AXAnoN. included in her assessable income. Like him she was not 
nixoii J. a person to whom the bonds had originally been issued, but she had 

purchased them from a previous holder. She had purchased them 
in 1938 ; 133 bonds each of a face value of $1,000 with interest 
coupons attached. For the years of income extending from 1st 
July 1938 to 30th June 1943 the amounts received for interest had 
been included in her assessable income and she had been regularly 
assessed accordingly by assessments which still stand. The tax 
ascribed to the inclusion of the interest amounts in all to £6,814 
and it is this amount that has been refunded. 

In Magrath's Case (1) an action was brought by the taxpayer 
to recover from the Commonwealth an amount eqilivalent to the 
income tax which he had been compelled to pay because the interest 
he had received in respect of his gold dollar bonds had been included 
in his assessable income upon which his assessments to income tax 
had been based. He rested his cause of action upon the contract 
evidenced by the bonds. They were bearer bonds dated 1st 
September 1927 containing a promise to pay principal and interest 
in New York without deduction for any taxes then or at any time 
thereafter imposed by the Commonwealth of Australia or by any 
taxing authority thereof or therein. 

A case was stated in the action for the opinion of the Full Court. 
Two questions were asked. The first related to the contract of 
loan. The plaintiff contended that upon its proper interpretation 
it amounted to a promise that the interest received from the bond-
holder would not be liable to income tax and that by imposing the 
tax on the income of residents from all sources the Commonwealth 
had broken the terms of the contract. The defendant contended 
that the bonds meant only that there would be no deduction of 
tax at the source, not that no bondholder would have his interest 
included in his assessable income. 

(1) (1944) 69 C.L.R. 156. 
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The decision of the majority of the Court upon this matter of 
interpretation favoured the plaintiff. As expressed in the answer 
to the question, the decision was that by the bonds the Common-
wealth promised the plaintiff as holder that interest, after having 
been paid to him in full, would not form part of his assessable income 
for the purpose of Federal income tax within the meaning of the 
Assessment Act of 1922 or of 1936 as respectively amended or any 
other Income Tax Assessment Act thereafter to be enacted although 
he was a resident of Australia and liable as a taxpayer within the 
meaning of those Acts. 

The second question in the case stated was asked on the assump-
tion that the Court did so construe the contract and it related to 
the existence on that footing of a right in the plaintiff to recover 
from the Commonwealth the tax he had paid in respect of interest 
either by way of indemnity or as damages. That question the Court 
was relieved from answering by counsel for the Commonwealth,, 
who informed the Court in effect that if the bond was interpreted 
as promising that the interest would not be included in the plaintiff's 
assessable income, the Commonwealth would honour its promise 
as so interpreted. But both Rich J. and Williams J., who with 
McTiernan J. formed the majority adopting the plaintiff's inter-
pretation of the bonds, emphasized the legal impossibility of the 
contract tying the hands of Parliament or relieving the plaintiff 
of a tax the legislature decided to impose, if it covered the interest. 
Williams J., however, suggested that the exemption or immunity 
conferred by the bonds, which were issued under s. 3 of the Loans 
Securities Act 1919, might not be destroyed by the general pro-
visions of the Assessment Act and Tax Act, because the latter 
might receive a construction avoiding that result, in consonance 
with the maxim generalia specialibus non derocjant. 

After that decision an application was made to the Commissioner 
on behalf of the deceased with the liability of whose estate the 
present case is concerned. She was then living. It tooli the form 
of a communication inquiring whether, in view of the attitude of 
counsel for the Commonwealth in M.a(jrath''s Case (1), it was the 
intention of the Commonwealth to repay to her the income tax she 
had paid by reason of the inclusion of the interest on the bonds in 
her assessable income. The inquiry elicited no reply from the 
Commissioner, but after the deceased's deatli her executors received 
a cheque from the Treasurer for £6,814 descri()ed as a refund of the 
income tax on interest received upon the bonds. Thougli the 
executors reported the receipt of this sum to the authorities assessing 

( 1 ) ( 1 9 4 4 ) 6 9 C . L . R . 1 5 6 . 
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estate duty on the deceased's estate tliey contended that it formed 
no part of tlie estate and should not be included for the purpose of 
duty. This contention was rejected by the Commissioner, but 
a])parently he found some difficulty in designating the payment. 
It was first included in the assessment to estate duty under the 
description " refund of income tax." An objection to this assess-
ment was formally allowed but an amended assessment was issued 
describing the same sum as " Right of action for recovery of 
unliquidated damages valued at the sum paid to the administrators 
by the Treasury." 

It was objected on the part of the executors that the Commis-
sioner could maintain his inclusion of the £6,814 in the assessment 
only by justifying this description. In other words he could not 
fall back upon some other description or category of recoverability 
and say that the refund fell within it, so that the right to recover 
the money formed part of the deceased's estate transmitted to the 
executors. In particular the Commissioner ought not, so it was 
said, to be allowed to fall back upon the idea that ít was just a 
refund of income tax improperly exacted. He must show that a 
right to recover the sum as damages was vested in the deceased or 
else fail. It is suggested that under s. 20 the Commissioner could 
not himself again amend the assessment in the particular in question. 
The answer or, at all events an answer, to the objection appears to 
me to lie in the very wide powers which the Court possesses under 
s. 27 (5) of the Estate Duty Assessment Act 1914-1942. If the 
Court is of opinion that all that is wrong with the assessment is that 
it attributes the payment or refund to an erroneous legal category, 
the Court may vary the assessment. Sub-section (3) of s. 27 does 
not qualify this power. It is the objector, not the Commissioner 
or the Court whom it limits to the issue raised by the objections. 

I therefore return to the substantive question whether under any 
legal description the deceased had such a right to recover in respect 
of taxation of the interest upon her bonds or to receive a refund that 
it formed part of her estate transmitted to her executors. 

Section 8 (1) of the Estate Duty Assessment Act 1914-1942 provides 
that duty shall be levied and paid upon the value as assessed under 
the Act of the estates of deceased persons. Sub-section (3) states 
what, for this purpose, the estate of a deceased person shall comprise. 
The relevant part of the sub-section is contained in paragraph (6) 
and consists in the simple expression " his personal property." 

No doubt this expression is of the widest character and covers 
every form of personal property recognized at law or in equity, 
every possible interest including all choses in action. But it cannot 
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be satisfied unless some right cognizable at law or in equity exists 
in the deceased. An expectation, however well founded in fact, 
and however well warranted by political or business considerations, 
will not do, if it is devoid of legal title. That is shown by the case 
relating to the distribution by the Central Wool Committee of 1916-
1920 of the priority wool certificates and shares in Bawra represen-
ting the Australian share of profits arising under the arrangement 
for the purchase of wool by the Imperial Government: Commis-
sioner of Stamp Duties {N.S.W.) v. Perpetual Trustee Co. {Watt's 
Case) (1), afiirmed in this Court (2). The antecedent certainty that 
the deceased in that case or his estate would participate in the 
profits in question could not have been greater if it had rested on 
legal right, but it did not, and as the distribution was made after 
his death the share received by his executors formed no part of his 
dutiable property. 

No doubt if there is a claim of right, it would not matter that in 
the deceased's life time it had been disputed, assuming that after 
his death the claim is paid. But an appHcation for an ex gratia 
payment stands on quite a different footing. It is, I think, clear 
that a voluntary payment made to executors as such does not form 
part of the personal property of the deceased merely because it is 
the outcome of circumstances existing in his life time which war-
ranted an expectation that it would be made. It must be in respect 
of some accrued or accruing right or claim of right. There are of 
course rights cognizable at law which, under the distinction English 
law draws between the existence of a right and the existence of a 
remedy, may not be enforceable. But that distinction has no 
relevance to the present case. 

The question upon which the dutiability of the sum depends 
ai^pears to me to be whether it was a mere voluntary payment made 
by the Crown or on the contrary represented a right or claim of 
right existing in the deceased to a refund of tax or compensation 
for a violation of the contract contained in the bonds. 

It is to be noticed that the inquiry or request made in her hfe 
time was not based on any legal ground, but upon the position 
adopted by counsel for the Commonwealth in MagratKs Case (3). 
But that is not decisive, because independently of the readiness of the 
Commonwealth to act upon whatever construction miglit be placed 
upon the provision in the bonds, a liability to refund the tax or 
pay its equivalent may have subsisted. 
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Tlie case now made for the Commonwealth is that s. 3 of. the 
Loans Securities Act 1919 authorized the issue of the bonds even 
witli a term bearing tlie meaning placed upon the bonds by the 
Court in Magrath^s Case (1), that it was binding when issued, that 
a subsequent statute imposing a tax inconsistent with the bond 
would amount to a breach of contract sounding in damages and 
that it would not be excused by operation of law. Section 3 
empowers the Governor-General in Council to authorize the 
Treasurer to borrow the moneys for which Parliamentary sanction 
has been given in such amounts and manner and at such prices and 
on such terms and conditions and issue such securities in such form 
as the Governor-General approves. I am not prepared to hold that 
this provision warrants a term or condition promising immunity 
from a present or future Act of Parliament applicable according to 
the true intention of the legislature. But even if it did, a subsequent 
Act of Parliament inconsistent with the immunity promised would 
operate as a paramount law destroying the obligation of the promise. 
Neither the passing of such an Act nor the doing of anything under 
it which it authorized, as for instance the levying of a tax, could 
amount to an actionable breach of contract. All the trouble in 
Magrath's Case (1) and in this arises from the adoption in 1930 of 
residence as a criterion of liability to income tax in addition to the 
source of the income within Australia : s. 4 of No. 50 of 1930. By 
that provision every resident of Australia became for the first time 
liable to tax upon his income from all sources, whether in Australia 
or elsewhere. At the time when the bonds were issued income tax 
was imposed only in respect of income derived from sources in 
Australia. The income consisting of interest on the bonds was 
derived from a source out of Australia, because both principal and 
interest were payable in New York and the bonds had been issued 
in New York under a contract of loan made there. 

I do not think that s. 3 authorized a term guaranteeing that the 
change would not be made by Parliament. But, assuming interest 
upon the dollar bonds to be included in the expression " income 
from all sources," the change in the law could not amount to a 
breach of contract for which the Commonwealth would be liable in 
damages or otherwise. A statute destroys all contracts which 
stand in the way of its operation. 

The imposition of a tax necessarily involves an intention that 
when levied it shall not become repayable. Any liability ex contractu 
to repay it in substance, whether as damages, indemnity or recoup-
ment, must be dissolved by force of the statute. On the two 

(1) (1944) 09 C.L.R. 156. 
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assumptions, first that what the bonds promised extended to an 
immunity to the bondholder from the inclusion of the interest in 
his assessment to income tax on the ground of an Australian 
residence; and, second, that the provision enacted for the first time 
in 1930 applied to such interest, the case seems " to be determined 
by the elementary proposition that if further performance of a 
contract becomes impossible by legislation having that effect the 
contract is discharged," to borrow the language of Lord Atkin 
in Reilly v. The King (1). The second of these assumptions, 
however, is inconsistent with the suggestion made by Williams J. 
in Magratli's Case (2) that, by an application of the principle 
expressed in the maxim generalia specialibus non derogant, the 
general Assessment Act requiring the inclusion in the case of 
residents of income from all sources should be read subject to an 
exception in favour of the immunity which the bonds granted or 
purported to grant by a condition adopted as under s. 3 of the Loans 
Securities Act 1919. It remains to consider this possible solution 
of the case. The rule of construction which is invoked was stated 
by Cohe in terms which restrict it to the operation of one statute 
upon another. " Only it must be known, that forasmuch as Acts 
of Parhament are established with such gravity, wisdom and 
universal consent of the whole realm, for the advancement of the 
commonwealth, they ought not by any constrained construction 
out of the general and ambiguous words of a subsequent Act to be 
abrogated "—Dr. Foster's Case (3). Sir Orlando Bridgman stated 
it too as if it was a principle relating to implied repeal by subsequent 
enactment. " The law will not allow the exposition to revoke or 
alter, by construction of general words, any particular statute, 
where the words may have their proper operation without it " : 
Lyn V. Wyn (4). But the rule has been used in relation to the 
abrogation by statute of a charter or custom and to the interpre-
tation of a single statute containing a special and a general provision. 

The principle was expounded by Lord Sumner when he was a 
judge of the King's Bench Division :—•" The grounds upon which 
the courts have construed general words in statutes so as not to 
interfere with prior special words or special Acts or prior rights 
publicly granted to bodies corporate or politic rest upon the theory, 
and (as I think) the fact, of the continuity and justice of English 
legislation. It is not to be supposed that the mind of the legis-
lature continuously deliberating and exfjressing itself in statutes 
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will, after full special deliberation at one time, subsequently alter 
tlie result of tliat deliberation by mere general words not so expressed 
as to bring the special matter within their purview. It is not to be 
su])posed that the mind of the legislature so operating and expres-
sing itself will take away the rights previously granted to subjects 
without compensation and without specific statements to that effect. 
Tliis is the effect of the cases cited in argument though some 
possibly would not now be followed, as for example where an Act 
of Parliament was read as not interfering with a local custom" : 
Attorney-General v. Exeter Corporation (1). 

The principle has been applied not infrequently with reference 
to general taxing or rating Acts and earlier special or private Acts 
containing privileges or exemptions from taxation or rating : see, 
for example, London Corporation v. Netherlands Steamboat Co. (2) ; 
Duke of Argyll v. Inland Revenue Commissioners (3) ; Associated 
Newspapers Ltd. v. City of London Corporation (4) ; Pole-Carew v. 
Craddoch (5) ; Cadbury Bros. v. Sinclair (6) ; United Towns Electric 
Co. Ltd. V. Attorney-General for Newfoundland (7) ; Wiltshire 
County Valuation Committee v. Marlborough and Ramsbury Rati^ig 
Authority (8). It is not an easy question whether the principle of 
interpretation should be applied to the series of dollar bonds issued 
in the United States in 1927 from which the bonds of the deceased 
came. But I have come to the conclusion that it is inapplicable. 
There are three considerations which lead me to that conclusion. 
(1) The exemption claimed is not contained in a statute. So far 
as the principle rests upon the conception that the legislature ought 
not to be taken to intend to repeal or vary a prior particular statute 
by the use of general words this case lies outside it. The exemption 
depends entirely on the contract. The Loans Securities Act is not 
one which contemplates the grant of exemptions from existing 
taxation laws, still less from future taxation laws. No doubt the 
issue of the bonds and the terms of the contract constitute public 
facts knowledge of which may be imputed to the legislature. But 
it was a foreign loan. The provision relied upon was directed to 
assure the lenders, who were out of reach of any direct operation of 
Australian law, that tax would not be collected by deduction. The 
state of the law was such that in any event that could not be done 
and the foreign lender could not be made liable. The special case 
of an Australian resident going upon the New York stock market 
and purchasing bonds of the issue was not a public fact. If the 

(1) (1911) 1 K.B. 1092, at p. 1100. 
(2) (1906) A.C. 263. 
(3) (1913) 109 L.T. 893. 
(4) (1916) 2 A.C. 429. 

(5) (1920) 3 K.B. 109. 
(6) (1933) 149 L.T. 412. 
(7) (1939) 1 All E.R. 423. 
(8) (1948) 1 All E.R. 694. 
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legislature had adverted to the exemption in the bonds and to such 
a case it is more probable that the policy of taxing residents on all 
income from all sources would have prevailed. Non haec infoedera 
veni would have expressed the more probable legislative judgment, 
not pacta sunt servanda. It was not for the benefit of resident 
Australians that the clause had been written into the bond. 

(2) The clause is not expressed in language amounting to a clear 
and unambiguous declaration that in no circumstances will the 
interest ever be taken into account in assessing a taxpayer holding 
such bonds to income tax even if an Australian resident. The 
conclusion that it did so was only reached by a process of construc-
tion, one involving some use of inference or implication. 

(3) The subject of exempting interest on Government loans is 
one that has been much before the legislature as a matter calling 
for special provision. Section 52B (1) of the Commomvealth 
Inscribed Stock Act 1911-1933 deals with freedom from State income 
tax. Sub-section (2) deals with exemptions from Federal income 
tax where a prospectus had declared interest should be free of such 
tax. The Taxation of Loans Act 1923 dealt specially with the 
liability of interest on loans raised in Australia to Federal and 
State taxation. Section 14 (1) (e) of the Income Tax Assessment 
Act 1922-1934 specially exempted interest on War Loans declared 
by a prospectus to be free of tax. The former Act also dealt with 
the taxation of interest on loans raised in Australia by coiintries 
and Dominions outside the Commonwealth, a subject to which s. 27 
of the Income. Tax Assessment Act 1936 is directed. It is true that 
these enactments deal with loans raised in Australia, though perhaps 
the Commonwealth Inscribed Stock Act may be capable of a wider 
application. But they are not unimportant as showing that when 
the question is of exempting Australians from tax, it has always 
been treated as a matter for special enactment. The grant or con-
tinuance of such an exemption by implication based on the existence 
of a clause in an issue of bonds abroad is rather remote from the 
realities of tax legislation. 

I am therefore of opinion that the interest on the bonds was 
lawfully included in the assessable income of the deceased and that 
she was properly assessed to income tax in respect of the interest 
as a resident. 

Upon that view, so to assess her could not have amounted to an 
actionable breach of contract. Upon a contrary view the question 
would arise whether she was not bound by the assessments in fact 
made so that tax paid thereunder was not recoverablo unless by 
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amendment, objection or appeal she obtained relief from the assess-
ments, a thing she did not do. It is suggested that an answer to 
this question is to be found in a provision of the " Loan Contract," 
which is mentioned in the text of the bonds. Clause 5 of that 
contract is as follows :— 

" All payments in respect of the bonds and the coupons shall be 
made without deduction for any taxes, imposts, stamp dues and 
assessments now or at any time hereafter imposed or levied by the 
Commonwealth of Australia or any of its States or municipalities or 
other taxing authorities thereof or therein." 

The suggestion is that under this clause to assess a bondholder in 
respect of interest on the bonds would amount to a breach of contract 
and, on the hypothesis that the Assessment Act did not authorize 
the inclusion of the interest in the assessable income, there would 
be no supervening statutory provision inconsistent with the contract. 
The breach would therefore be actionable. As I reject the hypo-
thesis, I think that it is unnecessary for me to pursue this suggestion. 

For the reasons I have given I think that the Commonwealth 
was under no liability to the deceased in respect of the inclusion of 
interest on her bonds in her assessable income. It was under no 
liability either to refund the tax or to pay damages for imposing 
the tax legislatively, assessing it administratively or receiving it 
fiscally. In refunding the amount the Commonwealth made a purely 
voluntary payment to her executors. 

The second question in the case should be answered: No. The 
first question in these circumstances calls for no answer, but if it 
is to be answered the answer should be: Yes. 

M C T I E R N A N J. I agree with the answers which the Chief Justice 
proposes should be given to the questions and with his Honour's 
reasons. 

WILLIAMS J . The appellants, who are the executors of the will 
of Christina Thomson, who died on 15th December 1944, have 
objected to the inclusion of the sum of £6,814 in the value of her 
dutiable estate for the purposes of Federal estate duty. This sum 
was paid to them by the Treasurer of the Commonwealth under the 
following circumstances. Mrs. Thomson was the holder of certain 
dollar bonds issued by the Commonwealth in the United States of 
America similar to the bonds which were the subject matter of the 
litigation in Magmth v. The Commonivealth (1). She was assessed 
for and paid Federal income tax upon the interest derived from these 

( I ) ( 1 9 4 4 ) 6 9 C . L . R . 1 5 6 . 
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bonds for the years ending 30th June 1939 to 30th June 1943 
inclusive. The total amount of income tax levied and paid on this 
interest was £6,814. On 29th May 1944 the first question asked in 
the case stated in Magmth v. The Commonwealth (1) was answered 
in the affirmative. On 6th November 1944 Mrs. Thomson's 
solicitors wrote to the Commissioner asking whether, in view of the 
statement of counsel for the Commonwealth in Magrath v. The 
Commonwealth (1) that if the first question was answered in the 
affirmative the Commonwealth desired to honour its obligations, 
it was the intention of the Commonwealth to refund this sum to 
Mrs. Thomson. At the date of Mrs. Thomson's death no reply 
had been received to this letter and the further proceedings in 
Magrath v. The Convmomvealth (1) relating to the second question 
referred to the trial Judge had not come on for hearing. On 10th 
May 1945 the appellants received from the Treasurer of the Com-
monwealth a cheque for £6,814 described in a covering letter as a 
refund of the income tax paid on the interest received on the bonds. 
In a notice of assessment under the Estate Duty Assessment Act 
1914-1942, the respondent included the sum of £6,814 in the value 
of the dutiable estate of the deceased under the heading " Refund 
of Income Tax." The inclusion of this item in the assessment was 
objected to by the appellants on the ground that it was not received 
until after the death of the deceased and was not a debt owing to 
her at the date of her death. The respondent then amended the 
assessment by deleting the item as a refund of income tax but 
included the same amount in the value of the dutiable estate as a 
right of action for recovery of unliquidated damages valued at the 
sum of £6,814 paid to the appellants by the Treasurer of the Com-
monwealth. The appellants objected to the amended assessment 
but the respondent disallowed the objection, and the appellants 
then requested the respondent to treat the objection as an appeal 
and forward it to this Court. 

Paragraph 25 of the case states that " the respondent advances 
the following contentions in support of the inclusion of the sum of 
£6,814 in the value of the estate for Federal estate duty (i) that the 
amended assessment in its present form is correct becausc at the 
date of her death the deceased had a right of action for the recovery 
of unliquidated damages which right was properly valued at £6,814 
(ii) that the Commonwealth's contractual obligation to the deceased 
was to pay not only the principal and interest agreed to be paid 
but also the amount of any tax lawfully levied by the Common-
wealth of Australia upon her in respect of the receipt by her of such 

(1) (1944) 69 C.L.ll. 156. 
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principal or interest and that therefore the deceased at her death 
had a right of action to recover the sum of £6,814 as a debt due to 
her by the Commonwealth (iii) tliat the amounts of income tax 
referred to in ])ar. 14 hereof were not lawfully levied and could 
have been recovered at law by the deceased during her lifetime 
(iv) that the deceased's claim to the repayment of £6,814 had such 
a high degree of probability of success and was so well founded in 
expectation that it should be treated as an asset in her estate and 
valued at the sum of £6,814." 

The first question asked in the case is: " Are any of the second 
third and fourth of the contentions stated in paragraph 25 hereof 
open on this appeal and relevant to its determination ? " It is the 
objection which is treated as the appeal (s. 24 (1) (6) ). The present 
objection is in form an objection to the whole of the amended 
assessment. But the grounds show that the part of the amended 
assessment objected to is the inclusion of the £6,814 in what s. 15 
describes as the amount upon which duty shall be levied in accor-
dance wdth the Act. All the grounds of objection to this sum being 
included in this amount are open to argument by either side, and 
the present grounds are wide enough to include the second, third 
and fourth contentions stated in par. 25 of the case. 

In my opinion the first question should be answered in the 
affirmative. 

The second question asked in the case is : " Subject to question 1 
ought the sum of £6,814 or any part thereof to be included in the 
value of the estate of the deceased for Federal estate duty ? " The 
scheme of the Estate Duty Assessment Act is to impose a tax on the 
beneficial interest in all property owned by the deceased to which 
his personal representatives acquire a title on his death and on 
certain other property deemed to be part of his estate for the 
purposes of duty which he has disposed of during his life by dis-
positions which are regarded as substitutes for wulls. The sum of 
£6,814 would therefore form part of Mrs. Thomson's dutiable estate 
if she had at the date of her death a legal right to recover from the 
Commonwealth a sum equal to the amount of income tax which 
she had paid on the income derived from the bonds. The bonds 
provided that all payments of interest should be made wuthout 
deduction of any tax now or at any time hereafter imposed or levied 
by the Commonwealth of Australia, and the effect of the affirmative 
answer to the first question in Magrath v. The Commonwealth (1) is 
that in view of this provision it ŵ as a breach of contract for the 
Commonwealth to tax this interest on the bonds. The contract 

(1) (1944) 6 9 C . L . R . 156 . 
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was binding on tlie Commonwealth because the issue of the bonds 
was authorized by the Loans Securities Act 1919. But the ParHa-
ment in 1919 could not fetter a future Parliament, if the latter 
Parliament thought fit to do so, from repudiating the promise that 
the bonds should be free of taxation ; so that if, upon the true 
construction of the Income Tax Assessment Acts of 1922 and 1936, 
this exemption was abolished in the case of bondholders who were 
resident in Australia, the Commonwealth would be able to set up 
that the subsequent statute had made it impossible for the Coromon-
wealth to continue to honour its promise to the plaintiíí [MagratJis 
Case (1) ). Prior to the amendment of the Income Tax Assessment 
Act 1922 by the Income Tax Assessment Act 1930, Australian 
residents were only liable to pay income tax on income derived from 
a source in Australia. That Act made such residents liable to pay 
tax on income derived from any source. The Act in force during 
the period Mrs. Thomson was assessed was the Income Tax Assess-
ment Act 1936 as amended. The Income Tax Assessment Acts 1922 
and 1936 both contain sections exempting certain income from 
taxation. There are similar sections in the English Income Tax 
Act 1918. Sections 37 to 39 of that Act exempt from taxation the 
income or certain income of charities, friendly societies, trade 
unions, savings banks and other bodies. Sections 46 to 48 exempt 
from income tax the income on securities issued free of income tax. 
On the other hand s. 213 provides that no letters patent granted 
or to be granted by the Crown to any person, city, borough, or 
town corporate of any liberty, privilege, or exemption from sub-
sidies, tolls, taxes, assessments or aids, and no statute which grants 
any salary, annuity or pension to any person free of any taxes, 
deductions or assessments, shall be construed or taken to exempt 
any person, city, borough or town corporate, or any of the inhabi-
tants of the same, from tax, and all non-obstantes in any such 
letters patent or statute made or to be made to the contrary effect 
shall be void. But despite these special provisions, it has been held 
on several occasions that where property was exempted from tax 
in earlier Acts by provisions wide enough to include future income 
tax, the property was still exempt from income tax although it 
was not only not specifically exempted by the Income Tax Act 1918 
but was caught by the literal meaning of its general provisions. 
The court has always held that the subsequent legislation must 
contain clear words before it should be construed as o[)erating by 
way of repeal of exemptions granted in exju-ess terms. Some of 
the cases are cited in Mar/rath v. The Commonwealth (2). To tliese 

(1) ( 1 9 4 4 ) 6 9 C . L . R . 1 5 6 , a t p . 1 8 3 . (2) ( 1 9 4 4 ) 6 9 C . L . R . 156 , at p. 184. 
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H. C. OK A. ii^ay be added tlie recent case in the Court of Appeal of Wiltshire 
County Valuation Committee v. Marlborough & Ramshury Rating 

PERPFTXT \l -^'^^^^^orily (1). One of these cases is Cadhury Bros. Ltd. v. Sinclair (2). 
EXECUTOIIS This case was recently considered by the House of Lords in Inland 
TiiusTEFs Commissioners v. Australian Mutual Provident Society (3), 

ASSOCIATION and there is no suggestion in the speeches of their Lordships that 
TRALiA LTO rightly decided. In Cadbury's Case (2) the land 

V. occupied by the company was the subject of an Act of Charles II. 
Oolmis'' passed in 1G60 which exempted the company as occupier from at 

SIGNER OF any time thereafter being taxed to pay any sum or sums of money 
1 AXATioN. ^^ î g otherwise charged in any way whatsoever for any manner 
wuiianis J. of public tax whatsoever any law to the contrary notwithstanding. 

The company was assessed for income tax under Schedule D of the 
Income Tax Act 1918 which provides that tax shall be charged in 
respect of the annual profits or sums from any trade carried on in 
the United Kingdom or elsewhere. Schedule A provides that tax 
shall be charged in respect of the annual value of all land in the 
United Kingdom. Rule 5 of Cases I. and II. of Schedule D provides 
that the computation of tax shall be exclusive of the annual value 
of land occupied for the purpose of the trade if such lands are 
separately assessed and charged under Schedule A. The land 
occupied by Cadbury's was occupied for the purpose of trade but 
was not separately assessed under Schedule A because it was 

' exempted by the Act of 1660. It was nevertheless held by the 
Court of Appeal that the annual value of the lands should not be 
included in the profits or gains from the company's trade for the 
purposes of Schedule D because this would be inconsistent with 
the provisions of the Act of 1660. Laivretice L.J. said: " If the 
contention of the Solicitor-General be right, that by reason of this 
exemption the annual value of the lands cannot be deducted for 
the purpose of computing the company's profits and gains, the 
result would be that the company as occupiers of the lands would 
be charged for and in respect of those lands within the meaning 
of the Act of Charles II, for unless the company, in estimating their 
profits and gains, are allowed to deduct the annual value of the land 
occupied by them for the purposes of their trade, the tax computed 
under Schedule D is larger than it would be if that annual value 
had been deducted, since the gains and profits of the company are 
increased by reason of the occupation of the lands " (4). In all 
these cases the exemptions from tax were granted in statutes 
whereas in the present case the exemption was contained in a 

(1) (1948) 1 AH E.R. 694. (3) (1947) A.C. 605. 
(2) (1933) 149 L.T. 412. (4) (1933) 149 L.T., at p. 417. 
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contract. But I can see no distinction in principle between an 
exemption contained in a statute and one contained in a contract. 
A future Parliament can repudiate the exemption either by repealing PERPETUAL 

the statute in which it is contained expressly or by implication, EXECUTORS 

or by putting an end to the contract by legislation which is expressly TBUS °EES 

or impliedly inconsistent with its further existence. These cases ASSOCIATION 

are all illustrations of the maxim generalia specialihus non derogant, TBrLil^LTD 
and their principles should in my opinion be applied to the present v. 
case and it should not be held that any sufficient intention appears COMMS^" 

in the Income Tax Assessment Acts of 1922 or 1936 to repudiate the SIGNER OF 

promise contained in the bonds. These Acts do not contain any -^XATION. 

section similar to s. 213 of the English Income Tax Act 1918. It WiiiiamsJ. 
was therefore a breach of contract for the Income Tax Commissioner 
to include the income derii^ed from these bonds in Mrs. Thomson's 
assessable income. She did not appeal against the assessments 
but paid the income tax. Section 177 (1) of the Income Tax 
Assessment Act provides that the production of the notice of assess-
ment shall be conclusive evidence of the due mailing of the assess-
ment and (except in proceedings on appeal against the assessment) 
that the amount and all the particulars of the assessment are 
correct. Presumably Mrs. Thomson had other income in addition 
to the income derived from the bonds and was therefore a person 
obliged to make a return by the Act. As she did not appeal, she ^ 
would have had no defence to an action to recover the tax assessed 
and she did not in fact dispute the assessment but paid the amount 
assessed {St. Lucia IJsines and Estates Co. Ltd. v. Colonial Treasurer 
of St. Lucia (1) ). The appellants contended that she had paid the 
tax assessed upon the income derived from the bonds under a mis-
take of law and that she could not therefore have brought an action 
to recover the amount which was subsequently refunded to the 
appellants. It is to my mind unnecessary to exi;)rcss any final 
opinion on this contention. If the Income Tax Assessment Acts 
of 1922 and 1936 did not operate to [)ut an end to tlie itnmunity 
from, income tax contained in tlie bonds or in other words did not 
impose income tax on the income derived from the bonds, then tlie 
levying of tax on this income was a breach of contract. As at 
present advised I fail to sec how tlie [)rovisions of the Income Tax 
Assessm/int Act 1936 or the voluntai'y j)ayment of tax levied on tlie 
income derived from the bonds under colour of valid assessments 
could provide any defence to an action brought to recover daniiiges 
for breach of a contract not to levy such tax. Such an action would 
be based on a separate legal right altogether outside the provisions 

(1) (1924) A .C . 508. 



-38 HIGH COURT [1948. 

H . C . OF A . 

11)4S. 

PKRPKTUAL 
E X E C U T O U S 

AND 
T R U S T E E S 

ASSOCIATION 
OF A U S -

TRALIA L T D . 
V. 

F E D E R A L 
COMMIS-

SIONER OF 
T A X A T I O N . 

Will iams J. 

of the Income Tax Assessment Act. Even if the voluntary pay-
ment of the tax would afford a defence to the action, the Corp.-
monwealth was under no obligation to plead such a defence and the 
probability that it might do so was at most an element in placing 
a value on the right of action at the date of death. But we now 
know that the Commonwealth did not dispute Mrs. Thomson's 
claim to the refund of tax and paid the claim in full. The value 
of the right however uncertain it may have been at the date of 
death was therefore subsequently fixed and determined. The cases 
cited by Dixon J. in Willis v. The Commonwealth (1), to which may 
be added Attorney-General v. Quixley (2) which is very much in 
point, show that the courts prefer facts to estimates and will in 
such a case accept the subsequent quantification of the right as its 
value at the relevant time. 

In my opinion the second question should be answered by saying 
that the sum of £6,814 ought to be included in the value of the 
estate of the deceased for Federal estate duty. 

Questions in case answered :—(1) Yes. (2) No. 
Respondent to fay appellants' costs of case. 
Case remitted with these answers to Dixon J. 

Solicitors for the appellants : Hedderwick, Fookes (& Alston. 
Solicitor for the respondent: H. F. E. Whiilam, Crown Solicitor 

for the Commonwealth. 
E. F. H. 

(1) (1946) 73 C . L . R . 105, at p. 116. (2) (1929) 141 L . T . 288. 


