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[HIGH COURT OF AUSTRALIA.] 

T H O M P S O N A X D O T H E R S 
PLAINTIFFS 

APPELLANTS ; 

T H E C O U N C I L O F T H E M U N I C I P A L I T Y ^ 
O F R A N D W I C K 
DEFENDANT, 

RESPONDENT. 

ON APPEAL FROM THE SUPREME COURT OF 
NEW SOUTH WALES. 

Resumption and acquisition of land—Resumption under statutory power—Municipal 
council—Town-planning—Closing of " unnecessarij " road—Opening of new 
road—" Improvement and embellishment of area "—Acquisition of more land 
than necessary—Proposed resale of excess land at profit to reduce cost of scheme— 
Improper purpose—Damage to owners—Injunction—Local Government Act 
1919-1948 (iV.S.IF.) {No. 41 of 1919—xVo. 44 of 1948), ss. 235, 321 (d), 322, 
532, 535, 53&~Public Roads Act 1902-1937 {No. 95 of 1902—A^o. 35 of 1937), 
«. 20 (2) {a). 

Section 321 (d) of the Local Government Act 1919-1948 (N.S.W.) provides 
that " subject to the provisions of this Act, the council may control and 
regulate and may undertake the improvement and embellishment of the 

H. C. OF A. 
1950. 

S y d n e y , 

Aug. 4, 8 ; 
Sept. 9. 

Williams, 
W e b b and 
Kitto JJ , 

Held (1) that the word " improvement " in sub-s. (d) of s. 321 is used to 
denote utilitarian betterments and " embellishment " to denote beautification 
of the area. The improvement or embellishment must at least be some 
physical improvement or embellishment of the area ; and 

(2) that the word " and " in the expression " improvement and embellish-
ment " is used disjunctively. . 

Section 322 of the Act provides that the council may purchase or resume, 
as elsewhere in the Act provided, any land, and may thereupon do all or 
any of certain specified things, including (d) close any existing public road 
through such land, and (h) sell or lease the whole or any portion of such land, 
in one or more lots, as elsewhere in the Act provided. 

Held that the operation of s. 322 is to confer powers which might be 
exercised with respect to land when purchased or resumed for a purpose 
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Held that an injunction should be granted because :—• 

(1) in attempting to resume more land than was required to construct the 
road the council was not acting in good faith, but, in deciding upon the 
proposed resumptions, it was actuated svibstantially by the purpose of profit-
making by sale of the land not so required ; and 

(2) the council proposed only to resubdivide and sell the land not required 
for the new road and pathway and not to do any work thereon, and its resump-
tion was therefore not for the purpose of the undertaking by the council of 
the improvement and embellishment of the area within the meaning of 
s. 321 {d). 

Decision of the Supreme Court of New South Wales {Roper C.J. in Eq.) : 
Thompson v. Council of the Municipality of Randwich, (1949) 50 S.E. (N.S.W.) 
133 ; 67 W.N. 58, reversed. 

H. C. or A. 
1950. 

THOMPSON 
V. 

R A N D W I C K 
CORPORA-

TION. 

APPEAL from the Supreme Court of ISTew South Wales. 
In a suit brought by them by way of statement of claim in the 

equitable jurisdiction of the Supreme Court of New South Wales 
against the Coimcil of the Municipality of Randwick eight plaintiffs 
sought injunctions to restrain that Council from providing a proposed 
new road, and from proceeding to resume certain lands for and in 
the vicinity of that proposed road and the closing of certain streets. 

The re-amended statement of claim was substantially as follows :— 
1. The plaintiffs were the respective owners of the lands described 

opposite their names hereunder as follows :— 

George Stanley Thompson . . Lot 18 in s. 5 fronting Cairo Street ; 
and lots 19 to 23 inclusive in that 
section fronting Bloomfield 
Street. 

Kathleen Elizabeth Staunton Lots 20 to 23 inclusive in s. 7 
fronting Pearce Street. 

Ranville Ashmead Popplewell Lots 4 to 6 inclusive in s. 6 fronting 
Wisdom Street. 

Lots 8, 11 and 12 in s. 7 
Wisdom Street. 

Lots 13 and 14 in s. 7 
Wisdom Street. 

Lots 15 and 16 in s. 7 
Wisdom Street. 

Lot 15 in s. 6 fronting Bloomfield 
Street. 

Lot 24 in s. 5 fronting Bloomfield 
Street. 

Elizabeth Beer 

Thomas Reuel Brackenbury 

Claude Leslie Porter 

Jane Emily Blackwell 

James Alexander Tunnie 

fronting 

fronting 

fronting 
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H. ('. UK A. (In,,,^. shown on deposited jjlan J055 and was 
within the i\Iunieipahty of Randwick, in the S ta te of New South 
Wales. 

'2. TJie (h'-lendaiit was |)roceeding with a scheme for providing a 
new put)]i(' road from Cairo Street to Pearce Street. A plan of 
the j)ropose(l new road had been lodged with, the State Department 
of Lands and a copy of that ])lan as contained in a scfiedule to tlie 
statement of claijn was as folhjws : — 

'I'lmsii'suN 
r. 

KANDW U K 
(\>IU'Ul{A-

'I'UJN. 
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3. To provide the proposed road the defendant claiming to act 
pursuant to the provisions of ss. 532 and 536 inclusive of the Local 
Government Act 1919, as amended, had resolved and intended to 
acquire by way of resumption for and in the vicinity of the proposed 
road : lot 16 and part of lot 17 in s. 5 fronting Cairo Street; lots 
15, 16 and 17 in s. 6 fronting Bloomfield Street; part of lot 21, 
lot 22 and part of lots 23, 24 and 25 in s. 5 fronting Bloomfield 
Street; lots 4, 5 and 6 in s. 6 and lots 8 to 16 inclusive in s. 7 
fronting Wisdom Street; lots 20, 21 and 22 and part of lot 23 
in s. 7 fronting Pearce Street; and certain other lands in s. 6 
fronting Alexandria Parade. Each of these lots was shown on 
deposited plan 1055 and was within the Municipality of Randwick. 

4. To provide the proposed road the defendant claiming that 
there existed a doubt as to whether Bloomfield Street and Wisdom 
Street were public roads notwithstanding that they had been used 
for a long time past as such was taking action to have those streets 
dedicated as public roads pursuant to s. 224 of the Local Government 
Act 1919, as amended, and threatened and intended upon the dedica-
tion being effected to have Wisdom Street and a substantial portion 
of Bloomfield Street closed pursuant to the Public Roads Act 1902. 

5. It was not part of the scheme to provide a new road that 
Alexandria Parade should be closed but the Parade would be 
retained and would later form part of the marine drive which the 
Cumberland County Council had planned to follow the foreshores 
from Sydney Harbour to Botany Bay. 

6. Each of the plaintiffs charged it as the fact that the proposed 
road was wholly unnecessary and unreasonable and was in excess J 

and an abuse of the powers conferred on the defendant and that 
by providing such road irreparable loss and damage would be caused 
by the defendant to each of the plaintiffs. 

7. Each of the plaintiffs charged that the proposed, closure of 
Wisdom Street and Bloomfield Street would unnecessarily and 
imreasonably deprive and restrict the access of the several owners 
having their frontages to those streets and that the proposed 
closure of those streets was in excess and an abuse of the powers 
conferred upon the defendant and that by such proposed closure 
irreparable loss and damage would be caused by the defendant to 
each of the plaintiffs. 

8. Each of the plaintiffs further charged it as the fact that the 
proposed resumption of the whole of lots, 4, 16 and 17 of s. 6, lots 
8 to 16 inclusive of s. 7 and lots 21, 22 and 23 of s. 7 was unnecessary 
and unreasonable for the purpose of providing the proposed road 
and that by the proposed resumption of lots 19 and 20 of s. 5, part 

H. C. OF A. 
1950. 

T H O M P S O N 
V. 

R A N D W I C K 
C O R P O R A -

T I O N . 
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H. C. OF A. of eacli of lots 21 to 24 inclusive of s. 5, lots 4, 5, 16 and 17 of s. 6, 
transfer No. 97;5!)()() in s. (i, lots 8 and 9 and 11 to Hi inclusive 
and lots 20, 2J and 22 a.nd part of lot 23 of s. 7 was unnecessary 
and unreasonable for the ])urpose of ])roviding the proposed road 
and that the ¡¡roposed resum])tion of t)ie said lots and land or any 
])art thereof was in excess ajul an abuse of the j)owers conferred 
u|)on the defendant and tliat by such j)ro])osed resumption of the 
said lots and land or any ])art thereof irreparable loss and damage 
would be caused by the defendant to the respective proprietors 
thereof. 

9. The plaintifis feared that unless restrained by an injunction 
the defendant would proceed with the scheme to close Bloomfield 
Street and Wisdom Street and provide a new public road and would 
close such streets and provide such new public road and that the 
plaintiffs and each of them would suffer irreparable loss and damage 
thereby. 

The plaintifis prayed, irder alia, that the defendant be restrained 
by injunction from (a) providmg such new pubhc road, and (6) pro-
ceeding with the resumption and its apphcation for the resumption 
of the lands described in par. 3 of the statement of claim and also 
from proceeding with the closing and its apphcation for the closing 
of the streets referred to in par. 3. 

In its statement of defence the defendant did not admit the 
ownership by any of the plaintiffs of any of the said lots or land 
as claimed. In answer to pars. 2 to 5 inclusive of the statement of 
claim the defendant said that the facts were as follow :— The Works 
Committee of the defendant on r i th March 194:6, duly considered 
a report of the defendant's engineer dealing with the proposed 
opening of a new road from Cairo Street to Pearce Street and the 
re-planning of the area. The report was accompanied by a plan, 
signed by the engineer, showing the proposed new road and showing 
the re-planning of the area. The Works Committee recommended 
that the proposed plan appeared to be the only solution of a difficult 
re-planning of the area, and that recommendation was duly adopted 
by the defendant by a resolution duly passed by the defendant 
at a duly convened meeting held on 19th March 1946. At a duly 
convened meeting of the defendant held on 16th December 1947, 
the defendant duly resolved that " those portions of land known 
as Wisdom Street and Bloomfield Street between Denning Street 
and Alexandria Parade and which were left in subdivision of private 
land before the commencement of the Local Govennnent Act 1906 be 
acquired and dedicated as public roads and that all necessary 
notices in connection therewith be given."'' At a duly convened 
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meeting of the defendant held on 20th January 1948, a report of H. C. OF A. 
the town clerk as follows :— 1950. 

" Alexandria Parade, Cairo Street, Denning Street and Pearce 
Street Area. I have conferred with Officers of the Lands Depart-
ment concerning the resumption of land in this area and I am 
now advised that only land which may be resumed by the Depart-
ment is that actually utilized for road purposes. In view of the 
Coimcil's plan for the re-designing of the area which included 
subdividing the land uniformly to the new road, it will now be 
necessary for the council to pass a further resolution approving of 
the resumption of the part and whole allotments shown on the 
attached schedule for the purpose of the improvement and embellish-
ment of the area. 

As this resumption will be effected by the Local Government 
Department a resolution will also be necessary to the effect that 
Council undertakes :— 

(1) To forward to the Department of Local Government the 
sum required to be deposited on account of the resumption and, 

(2) To recoup the Department for any expenditure incurred (in 
excess of the amount of the deposit) on account of compensation 
for the land and interest and all necessary charges and expenses 
incidental to the resumption. 

As the proposal was prepared prior to the Town Planning Act 
Cjouncil may now feel that it can deal with any aspect of Town 
Planning particularly if it refers to Dr. Thompson's land having a 
frontage to Alexandria Parade and Mrs. G. H. de Lorenzo's cottage 
with a frontage to Cairo Street without the necessity of a resumption. 
The absence of both these areas will considerably lessen the cost" 
was duly considered and duly adopted by the defendant and the 
defendant duly resolved, inter alia, that the land of the plaintiff 
Thompson having a frontage to Alexandria Parade and of Mrs. 
de Lorenzo having a frontage to Cairo Street be excluded from the 
resumption application. The schedule contained particulars of 
the lots set forth in par. 8 of the statement of claim and also par-
ticulars of two lots having frontage to Cairo Street, two lots having 
frontage to Bloomfield Street, and two lots having frontage to 
Wisdom Street. The defendant published in the Government 
Gazette and a newspaper respectively bearing date 5th March 1948, 
a notice of intent to take over the lands comprising the roads 
known as Wisdom Street and Bloomfield Street and also caused 
copies of that notice to be placed on notice boards erected in those 
streets. On 30th April 1948, the defendant caused to be duly 
posted, inter alia, to each of the plaintiffs a notice of its intention 
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to resume certain liiiicl, including the land owned by the addressee, 
for the im])rovement and emltellishinent of the area and requiring 
the addressee to inform the town clerk by statutory declaration 
within fourteen days after the receipt of the notice whether the 
addressee was or was not a member of the Forces, or a female 
dependant of a member of the Forces as defi.ned by reg. 5 of the 
National Security (War Service) Regulations, and intimating that 
the notice should be accepted as formal advice of the defendant's 
intention to make an apjjlication under ss. 532 and 536 of the 
Local Government Act f919, as amended, for the approval of the 
Governor to the acquisition of the land by way of resumption. 
The defendant published in the Government Gazette dated 14th 
May 1948, a notice tha t Wisdom Street and Bloomfield Street 
were public roads within the meaning of the Local Government 
Act. In pursuance of the resolution passed by it on 20th January 
1948, an apphcation under the seal of the defendant was duly made 
by it on 9th August 1948, for the approval of the Governor to the 
defendant acquiring by way of resumption certain land for the 
purpose of the improvement and embellishment of the area which 
land included certain land belonging to and owned by the respective 
plaintiffs. The defendant said that due and proper consideration 
was given by it to the proposed providing of the new road, the 
proposed resumption of land for the proposed providing of the new 
road, the proposed closing of Wisdom Street and Bloomfield Street, 
the improvement and embellishment of the area, and the relevant 
resolutions passed by the defendant were duly passed by it in accord-
ance with the provisions of the Local Government Act and the 
ordinances made thereunder and not otherwise. The defendant 
denied the allegations contained in pars. 6 to 9 inclusive of the 
statement of claim and said, as regards pars. 6 and 8 that, on the 
contrary, the facts were that for the purpose of the improvement 
and embelhshment of the area it was proper, advisable and reason-
able to provide and construct the proposed road ; tha t in order to 
carry out such improvement and embellishment in accordance 
with the provisions of the Act the defendant must apply and m 
fact had apphed to the Governor through the ]\linister for Local 
Government and it must make provision to the satisfaction of the 
Governor for the pavment of compensation for the land to be 
resumed together with interest and all necessary charges and 
expenses incidental to the resumption ; and that the Governor 
might authorize the resumption and upon it being so authorized 
the resumption should be deemed to be for the jnirpose of carrying 
out an authorized work A •̂ithin the meaning of the Public Works 
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Act 1912, which Act provided for payment of compensation to the H. (,'. OF A. 
owners of the land resumed. In answer to the statement of claim 
generally, the defendant said that it was empowered by the Local 
Government Act to do all nece:sary things and to take all necessary 
steps to carry into effect the construction of the proposed new 
road, the closing of Wisdom Street and Bloomfield Street, the 
improvement and embellishment of the area and the re-planning 
of the area ; that it was empowered by the provisions of the Local 
Government Act (if authorized by the Governor) to carry into 
effect the proposed resumption of land ; and that by the provisions 
of the Fuhlic Works Act 1912 every estate and interest, if any, of 
the plaintiffs in any of the lands so resumed was thereby converted 
into a claim for compensation in -pursuance of the provisions of 
that Act. The defendant therefore submitted that by reason of the 
I.ocal Government Act and the Public Works Act the sole remedy of 
all or any of the plaintiffs was a right to compensation as provided 
by the Public Works Act, and, further, that the plaintiffs did not 
have any equity entitling them or any of them to proceed against 
the defendant in the equitable jurisdiction of the Court and that 
the proper remedy (if any) of the plaintiffs or any of them was at 
law. 

Issue was joined. 
At the hearing of the suit an objection taken on beha.lf of the 

defendant that each plaintiff had, if any, a separate cause of action 
against the defendant and those separate causes of action should 
not be joined in the same suit {Cyclone Pty. Ltd. v. Stewarts & Lloyds 
Ltd. 0 ) ; Equity Act 190J (N.S.W.), s. 25, was overruled by Roper 
C.J. in Jiq. on the ground that the matter, being one of practice, 
was within the discretion of the Court and having regard to the 
lateness of the application and that if separate suits had been started 
by all of the plaintiffs it would have been almost inevitable that an 
order for the consolidation of the hearing of the suits would have 
been made, again under the inherent jurisdiction of the Court, the 
matter should be allowed to proceed as framed. 

The evidence showed, inter alia, that the lots of land in question 
were part of an area in Coogee, a suburb within the municipality 
of Randwick, which area was bounded on the east by Alexandria 
Parade, on the west by Denning Street, on the north by Cairo 
Street, and on the south by Pearce Street. Some houses had been 
built in this area, but all the lots of land which the defendant pro-
fiosed to resume were vacant lots. Between Cairo Street and 
Pearce Street, and running parallel to those streets, were two other 

( 1 ) ( 1 9 1 6 ) 16 S . R . ( N . S . W . ) 6 2 9 ; 3 3 W . N . 101 . 
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U. C. OF A. ¡streets extending from Deniiinir Street t(j Alexandria Parade, 

namely, Hlooinfield .Street and Wisdom Street. 

,,, Alexandria Street was on tlie top of a cliff and to the east of it I IIOMI'SON J 

V. lay the oc.eiin. Denning Street was on a ridge and the area of land 

o'.Rpoul!' con.sisted of sa,n(l dunes sloping steeply on a down grade from Den-

ning Sti'eet to Alcxa,ndria Parade, lilootniield Street and Wisdom 

Street were wliat might he called " j)aper " streets, as they were, 

except for a small section of Ijloomfield Street, unmade and traver-

sable only with great diiiiculty. Some of the lots of land which. 

]iad frontages to those streets had no ])racticable vehicular access 

and the difiiculty of obtaining access had resulted in many lots 

in the area being left vacant, although the surrounding areas were 

substa-ntially built upon. Under the defendant's scheme Wisdom 

Street and a considerable part of Bloomfteld Street would be closed 

as public roads, and an entirely new road, running from Cairo 

Street to Pearce Street in a direction roughly ])arallel with Alexandria 

Parade, would be dedicated and construct(;d. Also, part of the 

area affected would be re-subdivided into lots, having frontages 

to the new road, and a short strip of land twelve feet wide, resumed 

from tlie frontages of lots 23, 24 and 25 in s. 5, would be dedicated 

as a pathway affording pedestrian access only to the users of those 

lots from either the new road or that portion of Bloomfield Street 

which would be retained as a public road. 

If that scheme were carried out, access would be provided to 

all the building lots in the area, and the new road, which followed 

the contours of the land, would be reasonably level. The re-

subdivision involved was designed partly to provide a use for rem-

nants of lots through which the new road was designed to pass, 

and partly to re-design the arrangement of lots so that the lots 

woTild have frontage to the new road instead of being side on to it. 

The re-subdivision as planned involved the use of Wisdom Street 

and the closed portion of Bloomfield Street as building lots. 

Particulars furnished by the ])laintiii's of the alleged excess and 

abuse of ])ower on the part of the defendant were : " (1) it " (the 

defendant) " did not really intend to use the land proposed to be 

resumed for a statutory pur])Ose ; (2) such land is not capable of 

being so used ; (3) such land is not ])eing resumed for the ostensible 

purpose resolved upon by the council ; (4) the land other than that 

required for the making of the proposed road is threatened to be 

resumed for the purpose of recouping the council in respect of the 

cost of making the proposed road by the resale of such land at a 

profit and the council's exercise of such power as it has with regard 
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to the closure of Bloomfield and Wisdom Streets is subservient to 
sucli purpose." 

Roper C.J. in Eq. dismissed the suit {Thompson v. Council of the 'ĵ jjo^psoN 
Municipality of Randwick (1)). 

R A N D W I C K 
OOBPORA.-

From that decision the plaintiffs appealed to the High Court. MON. 

Further facts and the relevant statutory provisions appear in 
the judgment hereunder. 

J . /iL«i/i, for the appellants. The respondent council had an 
ulterior purpose, namely the making of a profit by resale. Its 
sole purpose in resuming land for the access path in the closed 
portions of Bloomfield Street, was that it would thereby be able 
to provide an extra allotment for resale out of the closed portion 
of that street. The respondent proj)Osed to construct the new 
road through the lands of the appellants Popplewell and Staunton 
and to sell the simple residues of those lands without any sub-
division. The appellant Porter's land was not required for the 
new road and the respondent had no purpose for its resumption 
except to resell it {Municipal Council of Sydney v. Caw/phell (2) ). 
In its resolution for resumption for the purpose of improvement 
and embellishment of the area, the respondent applied itself merely 
to giving a new form to an old transaction previously decided on, 
that is, a transaction of resumption not of purpose. On 18th March 
1947 the respondent resolved to close the existing roads, and to 
build a new road. At that stage the project was a road-making 
one only. When informed by the Department of Lands that it 
was proposing to resume more land than was permissible under 
s. 8 of the Public Roads Act 1902, it was resolved, without any 
further consideration of the matter, to make a new application 
under s. 321 (d) of the Local Government Act 1919, as amended, 
for the purpose of the improvement and embellishment of the 
area. There was thus no consideration of that purpose by the 
respondent {Municipal Council of Sydney v. Campbell (2)). The 
resumption of part of the lands proposed to be resumed was wholly 
unnecessary for the jjurpose of improvement and embellishment 
of the area, liven if " improvement and embellishment" were 
the real purpose of the resjiondent, it could have Iteen ellected 
in exactly the same manner, witfiout the resumption of the residues 
of the lands of tlie appcillants Popplewell and Staunton, and in 

(1) (1949) 50 S.li. (.X.S.W.) i:i:i ; ()7 (2) (1925) A.C. .'¡.SS. 
W.X. .5K. 
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II. C. oi.' A. subs tant ia l ly the same iiianiuir wit l iout tlie resumption of t h e 
appel lant Por ter ' s huul. The word " and " in the phrase " improve-
ment a.nd eni l )e l l i shment" is conjunct ive , and there was not 
any evidence tluit tlie re.spondent's project would be or could be 

ami-oul-' embell ishment, though evidence was given on behalf of the 
appelhui ts tluit it would not be so. Where it was j)ossible to give 
access by construct ing the existing roads in an existing subdivision, 
as was the case here, it was not a ])ur|)0se of improvement and embel-
l ishment to propose to make a new road, close t he existing roads, and 
re-subdivide, with the object of giving access—which was the only 
object here. All the powers in s. 321 are narrow, and t h a t suggests 
t h a t s. (d) should not be given a wide inter})retation. The 
express power in s. 235 to ])rovide roads negatives any implication 
of a road-making power in s. 321 (d). The power of t he respondent 
in s. 535 of the Local GovemnieM Act to " acquire other land adjoin-
ing or in the vicinity " extends only to the acquisit ion of lands 
reasonably necessary for the respondent ' s purpose, or, a t the most, 
to the ac(|uisition of lands having some real connection with the 
res])ondent's purpose. The only purpose behind t he resumption 
of some of the subject lands was to def ray ])art of t he cost of the 
new road f rom the expected profit f rom resale and t h a t was not 
a suHicient connection. The ])ower in s. 535 should be contrasted 
with the s])eciiic power discussed in Critenon Theatres Ltd. v. 
Sydney Mnnicipal Council (1). Mumciyal Council of Sydney v. 
Campbell (2) is au thor i ty for the ]3r0])0siti0n t h a t the ]Mirpose of 
im])rovement involves the retent ion of control over the lands 
resumed for t h a t purpose. The principles enunciated by Lord 
Macnagbten in WesUninster Corpoirtfion v. London and North 
Western Railway Co. (.3) show t h a t the principle of Thompson v. 
Council of the Municipality of Randwick (4) was of general application 
with the result t h a t ])owers of resuni])tion nuist be exercised 
reasonably, in the sense of wi thout negligence. Su])])ort for the 
first three ])ro])Ositions is to be found in Gard v. Contndssioners of 
Seivers of the City of London (5) ; J. L. Denman c(; Co. Ltd. v. ll'i^si-
niinster Corporation (6) ; Fernley v. Limehouse Board of M'orA'A' (7) ; 
and Werribee Council v. Kerr (8). A council should consider the 
wishes of the ])ersons pro|)osed to be affected : no such consideration 
was given by the respondent {J. L. Denman ct̂  Co. Ltd. v. 
niinster Corporation (6)). 

(1) (lS)2r>) :ir) C .L .R . 555. {.->) (1885) 28 Cli. I). 486. 
(2) (li)25) A.C. ;5;iS. (li) (19()(i) 1 Ch. 464. 
(3) (li)()5) A.C. 426. a t p. 430. (7) (1899) 68 L . J . (Ch.) 344. 
(4) (1944) 44 S . R . (N.S .W.) 455 : 61 (8) (1928) 42 C .L .R . 1. 

W . N . 2 5 3 ; 15 L . G . R . 149. 
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M. F. Hardie K.C. (with liim M. H. Byers), for the respondent. 
The conclusions of fact drawn by the trial judge were justified on 
the evidence and should not be interfered with on appeal. There 
was ample evidence to show that the substantial motive for the 
proposed resumption was the improvement and embellishment 
of the area : Local Government Act 1919, as amended, s. 321 (d). A 
council has power to resume for that purpose {Lynch v. Ku-ring-
gai Municipal Council (1)). When applying for the resumption 
of land a council is entitled to consider the question of cost. Munici-
pal Council of Sydney v. Campbell (2) is only applicable where 
profit on resale was the only or the only substantial purpose for 
the proposed resumption. The acts and proposals of the respondent 
were well within the powers conferred upon it by ss. 321 (a), (b), (d), 
322, 477, 532-536 of the Local Government Act 1919, as amended. 
The word " and "occurring in s. 321 {d) is disjunctive. " Embel-
lishment " means beautification. An area may be beautified by 
re-arranging land blocks so as to give them frontage to a new road. 
The constructing of a new road is a beautification of the area. 
EmbeUishment is not confined to the immediate alteration of some 
physical feature of the land. 

H . C. OF A . 

1950. 

THOMPSON 
c. 

RANDWICK 
CORPORA-

TION. 

A. F. Rath, in reply. Even if the word " and " is used in some 
parts of s. 321 in a disjunctive sense, its use in s. 321 (d) shows 
points of contrast with its use elsewhere in that section. To read 
it disjunctively in s. 321 (d) requires the impfied repetition of the 
words " of the area " after the word " improvement," whereas 
in s. 321 (b) the express repetition of the word " of " itself suggests 
a disjunctive construction. Section 322 is not a section conferring 
powers and authorizing resumption for the purpose of exercising 
those powers. It was not drafted in the form used in the Act for 
" power " sections, such as s. 235, where the power is first conferred, 
and the provisions for resumption follow. 

Cur. adv. vuU. 

T H E C O U R T delivered the following written judgment :-^This is 
an appeal by the plaintiffs from a decree of the Supreme Court of 
Kew South Wales in Equity {Roper C. J. in Eq.) dismissing with 
costs a suit brought by them, to obtain injunctions restraining the 
defendant Council from resuming certain lands which they own in 
the Municipality of Randwick for the purposes of a scheme resolved 
upon by the Council on 20th January 1948. The Council has 

(1) (1947) 16 L . G . R . 1 4 4 ; (1948) 17 
L . G . R . 14. 

(2) (1925) A .C . 338. 

SC{>F . 
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and the residues are capable of being amalgamated into two lots, one 
on each side of the new road, each having an extensive frontage to 
the new road. Lots 20, 21 and 22 and part of lot 23 of s. 7, owned 
by the plaintiii Staunton, are in a similar position. The jalaintiif 
Beer owns lots 11 and 12 of s. 7 only parts of which are required for 
the new road, and the residues are capable of being amalgamated 
into one lot having an extensive frontage to the new road. The 
plaintifi Porter owns two lots 15 and 16 of s. 7, lot 15 fronting 
Wisdom Street and lot 16 Alexandria Parade. Lot 15 will not 
have any frontage to a road after Wisdom Street is closed, but 
these lots can be combined and made into two lots fronting Alex-
andria Parade. In between lots 11 and 12 owned by Beer and lots 
15 and 16 owned by Porter are lots 13 and 14 of s. 7 owned by 
the plaintifi Brackenbury. They will lose their frontages when 
Wisdom Street is closed, and so it is proposed to add lot 13 to the rear 
of the residues of Beer's lots 11 and 12 and to add lot 14 to the rear 
of Porter's lots 15 and 16. Lot 8 owned by Beer will also lose its 
frontage to Wisdom Street and it is proposed to add this lot to the 
rear of the residues of lots 9 and 10. Another block of land affected 
by the scheme is that owned by one Blair fronting Alexandria 
Parade and Wisdom Street. None of his land is required for the 
new road or for amalgamation with other lots and it will still 
retain its frontage to Alexandria Parade, but the Council proposes 
to resume the whole block and divide it into two lots fronting 
Alexandria Parade. 

The origin of the scheme was a report to the town clerk by the 
council engineer dated 14th June 1945 recommending the closing of 
W îsdom Street and part of Bloomfield Street, and the construction of 
the new road. Certain advantages of access were claimed for the 
new road over the access which would be provided if Bloomfield 
Street and Wisdom Street were constructed. It was pointed out 
that the main disadvantage of the new road was its narrow width 
and its proximity to parallel streets. The estimated cost of con-
structing the new road including construction and resumptions less 
the sale of the surplus lots was £10,516 as against £6,850 the esti-
mated cost of construction of the balance of Cairo Street, Bloom-
field Street and Wisdom Street. At a meeting of the AVorks. 
Committee of the Council held on 18th October 1945, it was recom-
mended that the engineer's plan be adopted and that all necessary 
steps be taken to acquire all the land in the area as p^rt of a 
town-planning scheme. At a meeting of the Council held on 6th 
Xovember 1945 it was resolved that the matter be referred back 
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to the Works (*oinmittce, and the engiiieer be instructed to prepare 
iinal |)la,ns for the proper town planning of tlie area. 

The engineer made a further report to the Works Committee of 
tlie CouiK'il on T2th Afiu'cli lil'Ki. He estimated the cost of the new 
rojid a.t £<S,22() ;i.s a^gainst ,t7,i)r)0 the estimated cost of constructing 
iiloomlield and Wisdom Streets. J5ut he pointed out that, if the lands 
of the phiintitTs ajid of the otlier owners in the area were resumed, 

Ki'th.'j' excess on the resale of the resumed lands over the cost of their 
resumption would he £2,04i! and tliis would reduce the estimated cost 
of tlie new road to £G,] 74, so that, with the assistance of these profits 
made from the resinnptions, the new proposal would be the cheaper 
method by about £1,776. He claimed in the report-that the new 
road would provide better access than Bloomfield Street and 
Wisdom Street and would be cheaper to maintain. The Works 
Committee of the Council recommended that tlie proposed plan 
appeared to be the only solution of a difficult re-planning of the 
area and that the scheme submitted should be adopted and it was 
adopted at a meeting of the Council held on 19th IMarch 1946. 

On 20th March 1947 the Council applied to the Minister under the 
provisions of the Public Roads Act 1902 to have the land included 
in the scheme resumed for public roads and to have Bloomfield 
Street and W îsdom Street closed as no longer required as a means 
of access in the area affected by the resumption. The proposed 
action under the Public Roads Act, however, met with difficulties. 
It was found that Bloomfield Street and W îsdom Street had not 
been dedicated as roads under the Local Govermnent Act and this 
had to be done before they could be closed. It was also found 
that, as the Council had decided to resume more land than was 
required for the new road, the resumptions could not be made 
under the Public Roads Act. I t was therefore decided to proceed 
under the Local Government Act. 

At a meeting of the Council held on 20th January 1948, the 
town clerk reported that he liad been advised by officers of the 
Lands Department that tlie only land \ '̂hich might be resumed 
by the Department was that actually utilized for road purposes 
and that " in view of Council's plan for the re-designing of the area 
which includes subdividing the land uniformly to the new road, 
it will now be necessary for Council to ])ass a further resolution 
a])])roving of the resumption of the ])art and whole allotments shown 
on the attached scheme for the purpose of the improvement and 
embellishment of tlie area." The report went on to recommend that 
the lands of the plaintiff Thom])Son witli a frontage to Alexandria 
Parade, and Mrs. G. li . de Lorenzo's cottage with a frontage to 
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C.'airo Street, should be excluded from the resumption as the absence 
of both these areas would considerably lessen the cost. The Council 
resolved to adopt the town clerk's report and to exclude these 
properties from the resumption application. 

The resumption application, which is dated 9th August 1948, 
states that the Coimcil makes application under ss. 532 and 536 
of the Local Government Act 1919, as amended, for the approval 
of His Excellency the Governor to the Council acquiring by way 
of resumption for the purpose of the improvement and embellish-
ment of the area—s. 321 (d)—the land within the area briefly 
described in the schedule thereunder and more particularly in the 
accompanying certified plan. 

Section 532 of the Local Government Act, which is included in 
Part X X V headed " Acquisition of Land," provides that the 
Council may acquire land within or outside the area for any purpose 
of this Act by lease, purchase, appropriation or resumption in 
accordance with this Part. Section 4 of the Act provides that in 
this Part unless inconsistent with the context or subject matter, 
" Area " or " local government area " means city, municipality or 
shire. 

The provisions of the Act rehed upon as specifying purposes 
for which the proposed resumptions may be made are ss. 235, 321 
(d), 322 and 535. Section 235 provides that the Council may pro-
vide any pubhc road, and that any land required for the purpose 
of this section may be acquired in any mode authorized by this 
Act. This section cannot support the whole of the proposed 
resumptions, because the only land which could be resumed for 
the purpose of the new road under s. 235 would be the land required 
for the construction of the road. Section 322 provides that the 
Council may purchase or resume, as elsewhere in the Act provided, 
any land, and may thereupon do all or any of certain specified 
things, including (d) close any existing public road through such 
land, and (h) sell or lease the whole or any ])ortion of such land, 
in one or more lots, as elsewhere in the Act provided. In our 
opinion this section does not confer a power to purchase or resume 
independently of purpose, nor does it enumerate purposes for 
which purchases or resumptions may be made. Its operation 
is to confer powers which may be exercised with respect to 
land when purchased or resumed for a purpose aiithorized else-
where in the Act. Section 535 authorizes a council, where it 
proposes to acquire land for any purpose, also to acquire other 
land adjoining or in the vicinity. The language of s. 535 is in 
terms very wide. But the section can only operate where the 
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council i)ro])oses to acquire land for any jmrpose. I t is there-
fore not a,n indepetulent but an incidental power and this indicates 
tha t some limits must be ])]aced on its meaning. i t does no 
more, we tliiiilc, tlia,n confer a power to acquire land adjoining 
or in tlie vicinity of land authorized to be acquired by s. 532 
whenever tiie a-C(]iiisition of such adjoining or proximate land is 
reasonably incidental to the carrying out of the purpose for which the 
land is authorized to be ac(]uired under tha t section. In the present 
case it is clear tha t the huids i)roposed to be resumed exceed what 
is required to construct the new road, and there is no evidence 
tha t it is reasonably incidental to any purpose under s. 235 of the 
Act t ha t this excess should be acquired under s. 535. The scheme 
must therefore be supported, if a t all, by the provisions of s. 321 (d), 
and indeed it was on this sub-section tha t the Council relied in 
passing the resolution of 20th January 194-8 and rhaking the appli-
cation to the Governor under s. 536. 

Section 321 (d) provides that , subject to the provisions of this 
Act, the council may control and regulate and may undertake the 
improvement and embellishment of the area. I t was contended 
for the appellants t ha t the word " and " in s. 321 (d) must be read 
conjunctively and not disjunctively and tha t nothing could be an 
im])rovement which was not an embellishment of the area. But 
the word " a n d " is used disjunctively in the preceding paragraphs 
of s. 321, and we are not prepared to hold tha t it is not used in 
the same sense in par. (d). We consider tha t in the collocation of 
words this sub-section contains, improvement is used rather to 
denote utilitarian betterments and embellishment to denote beautiii-
cation of the area. But we also consider tha t the improvement or 
embellishment must a t least be some physical improvement or 
embelUshment of the area. Section 321 (d) contains two powers: 
(1) power to control and regulate the improvement and embellish-
ment of the area ; this power does not authorize the doing of any 
act or any work by the council itself, but only the control and 
regulation of work done by others; (2) power to undertake the 
improvement and embellishment of the area ; this power authorizes 
the council itself to undertake work which can be said to be an 
improvement or embellishment of the area and provides a purj^ose 
for which the council may acquire the land on which the work is 
to be done. In the present case the only work the Council proposes 
to do is to construct the new road and path. I t proposes to resume 
far more land than is required for this purpose. I t does not propose 
to do any work upon the balance of the land. I t only proposes 
to sell this balance. I t was contended tha t it was necessary to 
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resume this balance because this was the only way in which the H. C. OF A. 
Council could re-subdivide the land into new allotments of suitable 
size and having suitable frontages to the new road or to the existing 
roads other than the roads to be closed. The answer to this conten-
tion is that this IS not an undertaking by the Council of the improve-
ment or embellishment of the area. It is not the doing of any 
work by the Council on the lands not required for the new road and 
l^ath^vay. The Council does not itself propose to erect any buildings 
or other amenities on these lands. It merely proposes to re-
subdivide and sell them. If the Council wishes to compel the 
owners to amalgamate the residues of their lands into lots appro-
priate to the new frontages it seems to us, as at present advised, 
that the Council may be able to do so under its power to control 
and regulate the improvement of the area by only allowing buildings 
to be erected on these residues after they have been amalgamated. 
If this be not so, we have not been referred to any other power 
which would authorize the resumption of land for this purpose and, 
in the words of Boiven L.J. in Gard v. Commissioners of Sewers of 
the City of London (1), the Council " must shew that on the fair 
construction of the Act of Parliament they had the right to take 
the whole of the land when really they only wanted a small part." 
We have not overlooked the fact that some of the lots owned 
by the plaintiffs, for instance the lots owned by Brackenbury and 
one of the lots owned by Beer and Porter, will have no frontages 
to any road if Wisdom Street is closed. But we know of no power 
which makes it a purpose of this Act within the meaning of s. 532 
for a council to resume a number of lots fronting a street shown 
on a plan of subdivision so as to be able to apply under the Public 
Roads Act to close that street as unnecessary and to be in a position 
to take advantage of s. 20 (2) (a) of that Act. 

In Westminster Corporation v. London and North Western Railway 
Co. (2), Lord Macnaghten said : " I t is well settled that a public 
body invested with statutory powers such as those conferred upon 
the corporation must take care not to exceed or abuse its powers. 
It must keep within the limits of the authority committed to it. 
It must act in good faith. And it must act reasonably. The 
last proposition is involved in the second, if not in the first." In 
our opinion, for the reasons already stated, the Local Government Act 
does not authorize the defendant Council to implement the scheme 
approved of at the meeting of 20th January 1948. If it does, we 
are of opinion that the Council, in atternpting to resume more land 
than is required to construct the road, is not acting in good faith. 

(1 ) ( 1 8 8 5 ) 28 Oh. D. , a t p . 5 1 0 . (2 ) ( 1 9 0 5 ) A . C . , a t p . 4 3 0 . 
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H. C. OK A. (]() iiieiui that tlie Council is acting dishonestly. All 
J^l^' tha.t \vt' nieai) is that the Council is not exercising its powers for 

TiioMi'soN |)iir|)()ses for \\'liic,h they were granted but for what is in law 
V. a.n ulterior |)ur|)()se. It is not necessary tha.t this ulterior purpose 

should l)e the sole purpose. The (Council, no doubt, believes that 
TU)N. tlie new road will ha.ve advantages over Blooniiield Street and 

\\'isdoni Sti'eei fi'oin the |)()int of view of access and upkeep. But 
the evidence esta.blislies that one ])urpose at least of the Council 
in attempting to ac(pnre the land not required to construct the 
new road is to a.ppropriate the betterments arising from its con-
struction. Jn M'ttnici'pal Council of Sydney v. Cmnpbell (I), this 
was the sole purpose. But in our opinion it is still an abuse of 
the Council's ]wwers if such a purpose is a substantial purpose 
in the sense that no attempt would have been made to resume 
this land if it had not been desired to reduce the cost of the new 
road by the ])ro{it arising from its re-sale. The most conclusive 
evidence of this purpose appears to be an attempt to resume the 
strip of land at the southern frontages of lots 23, 24 and 25 of 
s. 5. There is, as far as we can see, no other explanation of 
this part of the scheme than that the Council wishes to make 
as big a profit as possible out of the closing of Bloomfield Street 
and the purchase and re-sale of portion of the land comjsrised 
therein, however ruinous the result may be to the owners of these 
lots, and particularly to the plaintiff Tunnie, who has built on his 
lot. There is no doubt that the scheme will depreciate the value 
of these lots and that there would be no profit but only a loss on 
their re-sale and so they are not included in the resumptions. Then 
lots 19 and 20 belonging to Dr. Thompson are amongst the lands 
finally excluded from the scheme although they are to lose their 
frontages to Bloomfield Street. The town clerk reported that this 
would help to lessen the expense of the scheme and these lots must 
only have been excluded because it was considered that without 
these frontages the lots would not be likely to show a profit on a 
re-sale. Further, assuming that it is within the power conferred on 
the Council by s. 321 (d) to resume the residues of the lots through 
which the new road will pass so as to amalgamate them into new 
lots with frontages conforming to the new road, in determining 
whether the power was really exercised for this purpose or for the 
collateral purpose of making a profit, it is highly significant that 
the owners of these residues were not given an ojjportunity of 
agreeing to reform these lots so as to comjjly with the scheme 
before an attempt was made to expropriate them {J. L. Denman & 

(1) (1925) A.C. 338. 
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Co. Lid. V. Westminster Corporation.{])). Equally significant is the 
inclusion of Blair's land in the scheme. It would seem that the 
only purpose in resuming this land is to make a profit out of its 
re-sale unless the purpose is to acquire the rights under the Public 
Roads Act of an adjoining owner, in relation to Wisdom Street, 
which is an equally unauthorized purpose. 

Upon consideration of the scheme as a whole, the conclusion 
seems irresistible that, with respect to so much of the land included 
in the scheme as is not required for the new road, profit-making 
by sale is a substantial purpose actuating the Council in deciding 
upon the proposed resumptions. 

The case is not one in which the Council can be allowed to proceed 
with some of the resumptions while being restrained from pro-
ceeding with others. If it cannot proceed with them all, it has 
no scheme in relation to any of them. It is therefore unnecessary 
to differentiate, for the purpose of granting relief, between the lands 
of some of the plaintiffs and the lands of others. 

For these reasons we are of opinion that the appeal should be 
allowed and that the plaintiffs are entitled to an injunction restrain-
ing the defendant from acquiring or attempting to acquire the 
lands of the respective plaintiffs by resumption pursuant to its 
resolution of 20th January 1948 and its application of 9th August 
1948 under s. 536 of the Local Government Act 1919 as amended. 
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Appeal allovjed. Decree of the Suprem,e Court of New 
South Wales in Equity set aside. Order that the respon-
dent, its servants and agents, be restrained from acquiring 
or attempting to acquire the lands of the respective 
plaintiffs by resumption pursuant to its resolution of 
20th January 1948 and its application of ^th August 
1948 under s. 536 of the Local Government Act 1919, 
as amended. 

Order the respondent to fay the costs of the appellants of 
this appeal and of the proceedings in the Supreme 
Court. 

Solicitors for the appellants, McMaster, Holland <& Co. 
Solicitors for the respondent, McFadden cfe McFadden. 

(1) (1906) 1 Ch., at p. 478. 
J. B. 


