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lil'id. 
^nves the cinployei! is a, I'ij^ht to sue; for any balance due in any 
district court or court of petty sessions in lieu of applying for 

' R E N T U J I 92 (-J). TIJC a])]jlication under sub-s. (2) is an 
ap]»]ication for an order to an industrial magistrate. Sub-section (2), 
par. 2, ])rovides that an application under this sub-section made after 

r. 
XrcAN 

I ' A C K I N C 

Co. I'TV. the terniination of the employment (the case with which we are 
-.''l'.' concorned) sliall be made not later than six months after the date 

William-. J. of such termination. The action in the district court was com-
inenced after this |)eriod, so that it was then too late to apply 
to ail industrial magistrate for an order. Accordingly the employee 
no longer had the choice of alternatives, and the words " in lieu of " 
in sub-s. (3) indicate to my mind an intention that the right to 
sue in any district court or court of petty sessions is to be an 
alternative right, and therefore a right which can exist only so 
long as the emjjloyee has this choice. 

As Street C.J. said in the Supreme Court (!) : " His right to make 
an application to an industrial magistrate had to be exercised within 
six months and after that period had expired it can no longer 
be properly said that he was entitled to take some other proceedings 
instead of making an application to an industrial magistrate. He 
had lost his right to make such application, and it seems to me 
that with that loss he also lost the right to bring an action in a 
District Court or Court of Petty Sessions." 

The words " in lieu of " were given this meaniirg in Stubhs 
V. Director of Public Prosecutions (2) and In re a Debtor (3). In 
the last-mentioned case Darling J . said (4) : " in my opinion 
he (the learned County Court Judge) could not make a receiving 
order ' in lieu of ' an order that he could not make and which, in 
fact, could not exist ". 

in my opinion the appeal should be dismissed. 

A \ ' E B B J . I Avould dismiss this appeal for the reasons given by 
the Chief Justice and Dixon J . 

F U L L A G A R J . I agree that this appeal should be dismissed. I 
have had the advantage of reading the judgments of the Chief 
Justice and Dixon J . , and there is nothing that I wish to add to 
what they have said. 

K I T T O J . 1 agree, and I wish to refer to one additional matter 
only. I t was contended that the time limit of six months after 
the date of the termination of the employment, which the second 

(1) (1950) 50 S.R. (N.S.W.), at p. (3) (1905) 1 Iv.B. 374. 
226; 07 W.N., at p. 139. (4) (19U5) 1 K.ii., at p. 377. 

(2) (1890) 24 Q.B.D. 577. 



81 C.L.R.] OF AUSTRALIA. .371 

paragraph of s. 92 (2) imposes in respect of proceedings under 
that sub-section, should be taken to be imposed for a reason which 
is relevant to such proceedings but irrelevant to proceedings under 
s. 92 (3). The fourth paragraph of sub-s. (2), which has no counter-
part in sub-s. (3), enables a penalty to be imposed which might 
have been imposed in separate proceedings under s. 93 or s. 96. 
It was submitted that, having regard to the provisions of s. 56 
of the Justices Act, 1902-1947, proceedings for a penalty under 
s. 93 or s. 96 must be instituted within six months after the relevant 
breach, and that the second paragraph of s. 92 (2) was intended 
to preclude the anomaly which would exist if a penalty could 
be imposed under that sub-section after the time for proceedings 
for a similar penalty under s. 93 or s. 96 had expired. 

But even on the basis that s. 56 of the Justices Act applies to 
proceedings under s. 93 or s. 96, it cannot be inferred that the 
second paragraph of s. 92 (2) was enacted for the reason suggested. 
The period prescribed by that paragraph is, not six months after 
the commission of the breach, but six months after the termination 
of the employment; and that is a period by reference to which 
neither s. 56 of the Justices Act nor any other statutory provision 
limits the power to impose a penalty under s. 93 or s. 96. Some 
other reason therefore must account for the enactment of the 
second paragraph of s. 92 (2). The reason which suggests itself 
is that which has been recognized as explaining the time limit 
of six months which, until the amendment of s. 92 by the Act of 
1943, applied to proceedings for the recovery of award wages, 
whether before an industrial magistrate and in a district court 
or court of petty sessions, namely that, while employees should 
have a reasonable time in which to obtain arrears, employers 
should be protected against an undue accumulation of stale claims 
as to which there might be great difficulty in preserving evidence 
(cf. Josephson v. Walker (1) ). The presence of the fourth para-
graph in s. 92 (2) therefore affords no ground for denying the 
applicability of the time limit prescribed by the second paragraph 
to proceedings which an employee elects to take under s. 92 (3) in 
lieu of taking proceedings under s. 92 (2). 

In my opinion the appeal should be dismissed. 

Appeal dismissed with costs. 

Solicitors for the appellant, Oakes & Oakes, Lismore, by F. W. Hall 
& Edgington. 

Solicitors for the respondent, Nicholl & Hicks. 
J. B. 

(1) (1914) 18 C.L.R., at p. 703. 
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ON A P P E A L F R O M T H E S U P R E M E C O U R T OE 
S O U T H A U S T R A L L 4 . 

Matrimonial Catises—Dissolniion of marriage—Desertion—Wife's action—Wife's 
adultery—Continuing at trial—Delay—Exercise of discretion—lievievi by 
appellate tribunal—Matrimonial Causes Acts 1864 to 1949 ((?.) (28 Vict. No. 20 
— 1 3 Geo. VI. No. 34), s. 26. 

Section 26 of t he Matrimonial Causes Acts 1864 to 1949 (Q.) provides t h a t : 
— " I n ease t h e cour t shall be satisfied on t h e evidence t h a t t he case of t h e 
pe t i t ioner has been p roved . . . t h en t h e cour t shall p ronounce a decree 
declar ing such mar r i age t o be dissolved. Provided a lways t h a t t he court shall 
no t be bound t o p ronounce such decree if it shall find t h a t t h e pet i t ioner has 
dur ing t h e mar r iage been gui l ty of adu l t e ry or if t h e pet i t ioner shall in t h e 
opinion of t h e cour t have been gui l ty of unreasonable delay in present ing 
or prosecut ing such pe t i t ion . . . 

W. , a vi'ife, b rough t an act ion in t he Supreme Cour t of Sou th Austral ia 
for divorce f r o m her husband , H. , on the g round of desert ion. She was 
domiciled in Queensland, and b rough t her act ion in Sou th Aust ra l ia by 
v i r tue of s. 11 of t h e Matrimonial Causes Act 1945 (Cth.), which rendered 
s. 26 of t he Matrimonial Causes Acts, 1864 to 1949 (Q.) applicable. 

H . deser ted W . four mo)iths a f t e r t hey were marr ied in 1927, leaving VV. 
p r egnan t . She was then seventeen years of age. She had heard no th ing of 
t he de fendan t since t he desert ion. She h a d no means t hen or since, having 
lived largely by public relief and char i ty . She had ano the r child by a n o t h e r 
m a n in 1929. Bo th children were now adu l t . Since 1944, W. and 1). had been 
living together as man and wife, and bo th s t a t ed a t the trial t h a t the i r 
association cont inued u p to t h a t t ime and t h a t they in tended to cont inue 
it a f te rwards . They fu r the r s ta ted t ha t the j ' wished to marry , if exist ing 
marr iage were dissolved. 
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The trial judge found that desertion had been proved, but in the'exercise 
of his discretion under s. 26 of the Matrimonial Causes Acts 1864 to 1949 (Q.), 
dismissed W.'s action, holding that the fact that W. proposed to live with I), 
in any event was almost conclusive against her application for matrimonial 
relief notwithstanding her adultery. His Honour also held that there had 
been unreasonable delay. 

Held, that, having regard to all the circumstances of the case, the trial 
judge acted upon a wrong basis in refusing to exercise his discretion in favour 
of the plaintiff and that an order nisi for divorce in her favour should be 
granted. 

Held, further, that the plaintiff's delay was not unreasonable in the 
circumstances. 

Blunt v. Blunt, (1943) A.G. 517, applied. 

Henderson v. Henderson, (1948) 76 C.L.R. 529, explained and applied. 

Decision of the Supreme Court of South Australia (Abbott J.), (1949) S.A.S.R. 
235, reversed. 

APPEAL from the Supreme Court of South Australia. 
Vera Dossie Zarnke commenced an action in the Supreme Court 

of South Australia against her husband Frederick William Zarnke 
for divorce on the ground of desertion. The parties were domiciled 
in the State of Queensland, but the plaintiff brought her action 
in the Supreme Court of South Australia by virtue of s. 11 of the 
Matrimonial Causes Act 1945 (Cth.), which rendered s. 26 of the 
Matrimonial Causes Act 1864 to 1949 (Q.) applicable. The action 
was not defended. 

The plaintiff and the defendant were married in June 1927. 
Four months after the marriage, the plaintiff being then pregnant 
to her husband and only seventeen years of age, was deserted by the 
defendant. She had not seen or heard of him since the desertion, 
and had no means then or since. She had a child by another man 
in 1929. She lived largely by public relief and charity. At the 
time of the action, the two children were adults. Since 1944 she 
had been living with one Joseph Henry Daniels as his wife, and 
both stated frankly in evidence that they proposed to continue 
their association. The plaintiff and Daniels wished to marry, he 
being in a position to do so since he had been divorced by his wife 
in 1946. 

The trial judge found the desertion proved, but declined to 
exercise his discretion in favour of the plaintiff. He treated the 
fact that she proposed, in any event, to continue to live with 
Daniels as almost conclusive against her application for matrimonial 

H. C. or A. 
1950. 

Z A R N K E 
v. 

Z A B N K E . 
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H. C. OF A. j'elief. His Honour referred to Henderson v. Henderson (1), in which 
1950. 

Zakxk U 
r. 

Zaun K H. 

Latham C.J. said that it was most material fact that the plaintiff 
had broken off the adnlterous a,ssociation over a year before com-
mencing ])roce(idings. Abbott J . was of the opinion that it would not 
furthor the int-erest of tlie community at large if the plaintiff, while 
living in o])en adultery, could snccessfully obtain the exercise of 
the judicial discretion in her favour. Further, he was not satisfied 
that want of mea-ns was the real reason for the delay in instituting 
proceedings. He thought tliat the true explanation was that she 
had no real desire to obtain a divorce until she had been living 
for some time witli Daniels, nor until after Daniels' wife had 
divorced him. He thus refused to exercise his discretion on the 
ground of unreasonable delay also. 

From this decision, the plaintiff apr^ealed to the High Court. 

F. G. Hides, for the appellant. The trial judge refused to exercise 
his discretion in favour of the appellant because he was of the 
opinion that, since Henderson v. Henderson (1), he was not at hberty 
to do so if the plaintiff was still living in adultery at the tinie of the 
trial. He based this ojjinion upon the remarks of Lathatn C.J. (2). 
His Honour Avas mistaken, however, in that the Chief .Justice 
merely said that it was one factor to be taken into account. In 
refusing to exercise his discretion, the trial judge ])roceeded upon 
a wrong basis. If his decision were correct, it would add a further 
consideration to those laid laid down by Latham C.J. in Henderson 
V. Henderson (2). The appellant could not have made any move 
towards obtaining a divorce until September 1932, as the period for 
desertion at that time was five years in Queensland or South Aus-
tralia. She had no means then, but had she consulted a solicitor, he 
would have been in doubt as to her domicile, as to whether (in view 
of her comparatively recent adultery in 1929) discretion would 
have been exercised in her favour {Apted v. Apted and Bliss (.3) ) 
and as to whether her adultery terminated the desertion. Having 
regard to her means and the nature of the advice she would have 
received, the appellant's delay is excusable until 194-2, when it 
was decided in Wa,ghorn v. Waghorn (4) that the adultery of the 
deserted party did not necessarily determine the desertion. (3wing 
to her financial position, however, she could not have been expected 
to commence proceedings until the Matrimonial Causes Act 1945 
(Cth.) came into operation, by which time adultery with Daniels 

(1) (1948) 76 C.L.R. 529. (3) (1930) P . 246. 
(2) (1948) 76 C.L.R., at p. 536. (4) (1942) 65 C.L.R. 289. 
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had commenced. This having taken place, the court would not 1'• 0F A-
have been likely to exercise its discretion in the appellant's favour 
until Mrs. Daniels had obtained her divorce and all hope of preserv- ZARNKE 

ing the Daniels' marriage had gone. Mrs. Daniels obtained an order 
absolute in January 1947 and the writ in the present action was 
issued in May 1948. 

Cur. adv. vult. 

v. 
ZARNKE. 

The following written judgments were delivered :— 
L A T H A M C.J. This is an appeal from a judgment dismissing, by 

reason of adultery of the plaintiff wife, an action for divorce on 
the ground of desertion. It was held that the wife had a Queensland 
domicile. She took proceedings for divorce in South Australia by 
virtue of the Commonwealth Matrimonial Causes Act, 1945. By 
reason of s. 11 of that Act, s. 26 of the Matrimonial Causes Acts, 
1864 to 1949, of Queensland was applicable. By that section it is 
provided that the court shall not be bound to pronounce a decree 
of divorce if it shall find that the petitioner has, during the marriage, 
been guilty of adultery, or if the petitioner shall in the opinion of 
the court have been guilty of unreasonable delay. 

The plaintiff was, when pregnant to her husband, deserted by 
him in 1927 within four months after the marriage. She was then 
only seventeen years of age. She has not seen or heard from her 
husband since 1927. She had no means then or since. She had 
a child by another man in 1929. She has lived largely by means of 
public relief and charity. Her two children are adult. Since 1944 
she has been living with another man named Daniels as his wife 
and both he and she have very frankly stated in evidence that 
they propose to continue their association, but that they wish 
to get married, the man being now in a position to marry the 
plaintiff, having been divorced by his wife on the ground of adultery 
with the plaintiff. His wife has now married his brother. 

The learned trial judge declined to exercise his discretion under 
s. 26 of the Matrimonial Causes Acts 1864 to 1949 of Queensland. His 
Honour treated the fact that the wife proposed, in any event, to 
continue to live with Daniels, as almost conclusive against her 
application for matrimonial relief notwithstanding her adultery. 
His Honour referred to what I said in Henderson v. Henderson (1), 
where I regarded the cessation of adulterous intercourse as a 
most materia] fact which should incline a court favourably towards 
an applicant for the exercise of the discretion entrusted to the 
court. I repeat that the circumstance mentioned should materially 

(1) (1948) 76 C . L . R . 529 . 
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«̂ K-'li i>ii ii|)i)lic;iiit, but 1 do not regurd it us an esseutial 
cleiiK-nl in aJI causes. I i-efcr to vvkut Sir Boyd Mernman P. said 

/.vKNKK fi'Kl'•<•'<••'< V. Andn'WH (J) : " I do not wisli to say anything 
winch would (lisc.oiira,g(i petitioners from breaking an adulterous 
assoeiatiou and conung ])eiore the Court with clean hands; and 

L»iiKin,r..i. in niaiiy ca.ses lha.t nia.v be the riglit a,iid |)ro|)er thing to do. I t 
nia.}' well be held to be a test whether the (iiscretion should be 
exercised, liut tlia,t eajinot be a, rule of universal application ; and 
as I said ni the course of the arguiuent, \ doubt the wisdom of 
a-dvisitig, as it were, by rule of thumb, that an adulterous association 
nuist always be broken off before a petition can be presented. 
Over and over again I have had cases where discretion has been 
asked foj', wliere there has been a long association, the birth of 
chiklren, and where in every resjject except the actual legal relation-
shij) a new home ha.s been set up and is likely to continue indefinitely. 
Jn those circumstances, particularly when the ])eople concerned 
are poor and there are no real means of setting up alternative 
accommodation, there may be something unreal in insisting on the 
association being completely broken off with a view, nevertheless, 
to its being resumed the moment the decree has been made absolute. 
In other A \ ' o r d s , it must depend upon the circumstances of the 
case whether in the first instance any advice of that sort should be 
given, and, of course, ultimately, whether the discretion of the 
Court should be exercised notwithstanding that there has been no 
nominal change in the situation ". In my opinion this statement 
indicates the ]jroper approach to the exercise of the relevant 
discretion. 

in the ])resent case the maintenance in law of a marriage which 
completely disappeared in fact when the husband disappeared 
twenty-three years ago will not further the interests, moral or 
otherwise, of the jjarties to the marriage or of the plaintiff's children, 
nor, from the public point of view, will it tend to preserve or to 
promote res]ject for the institution of marriage. I t is very probable 
that it was the husband's desertion of his young wife which brought 
about her association with another man in order to support herself 
and her baby. Adultery is always reprehensible, but the law 
expressly permits a decree of divorce notwithstanding adultery on 
the part of a plaintiff. A plaintiff will have more difficulty iii 
obtaining a decree when the adultery is present and continuing 
than A\hen it is past and repented. But all the circumstances of 
a case should be taken into consideration. In this case the wife 
was a girl, deserted when pregnant, having no means, charged with 

(L) (1940) p. 184, at p. 185. 
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the responsibility of her baby when it was born, and she has always c - 0F A-
been poor. In my opinion it would be acting upon a wrong J^J; 
principle to refuse to exercise the discretion in her favour because Z\RNKK 

she now proposes to continue to live with the man who is desirous of v. 
marrying her and supporting her if she obtains a divorce. 

The delay of the plaintiff in proceeding is explained by her Latham C..J. 

poverty, her ignorance of her rights, and the complexities of the 
relevant law which continued until the decision in Waghorn v. 
Waghorn (1) and the enactment of the Commonwealth Matrimonial 
Causes Act 1945. 

The appeal should be allowed and judgment given for divorce. 

FULLAGAR J. In this case the learned primary Judge found 
that the plaintiff wife had proved that she was deserted without 
cause by her husband in the year 1927, only a few months after her 
marriage. He considered that the domicile of the husband was in 
Queensland. The plaintiff, however, having been resident in 
South Australia for more than one year before commencing pro-
ceedings for divorce, was entitled to invoke the jurisdiction given 
to the Supreme Court of South Australia by the Commonwealth 
Matrimonial Causes Act 1945. Since the husband was found to be 
domiciled in Queensland, the law applicable was the law of 
Queensland. Under that law the wife, by proving the desertion, 
established a prima-facie right to a decree of dissolution of marriage, 
but s. 26 of the Queensland Matrimonial Causes Acts provides that 
the Court shall not be bound to pronounce a decree " i f it shall 
find that the petitioner has during the marriage been guilty of 
adultery or if the petitioner shall in the opinion of the Court have 
been guilty of unreasonable delay " in proceeding for a divorce. 
In this case both of the two " discretionary bars " mentioned in 
s. 26 existed. The wife admitted that she had during the marriage 
been guilty of adultery with two men. And, whereas desertion 
took place in the year 1927, she did not commence proceedings 
until 7th May 1948." 

The learned primary Judge obviously considered with anxious 
c-are the question whether he should exercise his discretion in 
favour of pronouncing a decree of dissolution, and he decided 
that he should refuse the decree. With the greatest respect for his 
Honour's view, I am of opinion that his exercise of discretion 
proceeded upon a wrong basis and cannot be supported consistently 
with the essential principles established by modern authority. 

(1) (1942) 65 C.L.R. 289. 

vox,, LXXXI.—-37 
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H. (.;. OK A. (\)„,.t, I 1 , 1 , ¡ n d c b t e d to Mr. Htckn for his analysis oí 
the Ciise :m(l for- his refc-rciices to autJiority, but Í do not find it 
iiecdssiuy to nuuition a.ny of the Ciises ex(;e])t Blunl v. Blunt (1) and 

r. llcuder.sdn v. llaulcrson (2). So far as the wife's adultery is 
/ a r n k i o , c.oncíM'iHMl, the prcisent (;a,se seetns t,o nie to be a stronger case 
i-'iiihiKar .1. than Ilctidc.rson v. Uciidcrson (2) for the exercise of discretion in 

fa,voui' of grajiting ji. (h'cree. In Henderson v. Ilende/rHon (2) there 
appeaTs to hiive been no circumstance which could incline a court 
to 1;i,ke a- lenient view of the adultery of the petitioning wife. She 
endciivoui'ed, indeed, to obta.in synipathy by allegations of prior 
iuhiltery on ihe part of her husbatid, allegations which the learned 
trial Judge found to he entirely without foundation. Xothing 
which could really excuse her conduct was, so far as Í can see, 
ever ])ut forward on her behalf. I t may well be that adulterv 
is never rea.lly excusable, but in the present case there are circuni-
starices which certainly incline one to " gently scan " the wife's 
misconduct, and they are circumstances which have often been 
regarded as " mitigating " when a wife asks that discretion be 
exercised in her favour. The wife here was aged seventeen years 
when she was married. Three or four months after her marriage 
she was deserted. She was then three months pregnant. She was 
without means, and her ])arents were in poor circumstances. Some 
six months after the birth of the child (a daughter) she committed 
adultery with a man named Anderson, to whom she bore a child 
(a son) in October 1929. She had nothing to do with Anderson 
after she became aware that she was pregnant to him. She kept 
and brought ii]) her two children partly by working and partly 
with the assistance of Govermnent relief and })rivate aid. Her 
daughter is now married. In 19-14 she met a man named Daniels, 
and in 1915 commenced an adulterous association with him which 
has continued up to the ])resent time. Daniels was a married 
man. He told the ])laintitT that his marriage had been " a marriage 
in name only " for some five years, and that he suspected his wife 
of impro])er relations with his brother. ]\Li-s. Daniels obtained a 
divorce from her husband on the ground of his adultery with the 
plaintiff, the decree being made absolute on 3rd January 19-17. 
On or about the same day Mrs. Daniels married her husband's 
brother. Since the divorce, and jjrobably for a short time before 
it, the ])lanitiff and Daniels have been living together as husband 
and wife. The plaintiff's son lives with them. Daniels has been ^ 
paying alimony to his former wife and has also been supportmg the 

( 1 ) ( 1 9 4 3 ) A . C . 5 1 7 . ( 2 ) ( 1 9 4 8 ) 7 0 C . L . R . .-Ji'll. 
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plaintiff. The plaintiff wishes to marry Daniels, and Daniels wishes 11 c - OF A-
to marry the plaintiff. 

The position outlined above was frankly disclosed by the plaintiff z4RNKE 

to the Court. Since both of the plaintiff's children are grown up, 
and the daughter is married, the interests of children cannot be 
said to be seriously involved, but all the other elements to which Fuiiagarj. 
importance was attached in Blunt v. Blunt (1) are present and 
strongly suggest an exercise of discretion in favour of dissolving 
the marriage. The plaintiff's married life was a matter of a few 
months and was broken up without fault on her part when she 
was little more than a child : there is no possibility of its being 
resumed. The Daniels' marriage has been dissolved. The interest 
of Daniels and the interest of the plaintiff lie in their being able to 
marry and " live respectably ". There is no real interest of the 
community which can be served by compelling them to the choice 
between an unhappy separation and an adulterous association. I 
think, indeed, that it is fairly clear that Abbott J. would, if it had 
not been for one element in the case, have taken the view which was 
taken in Blunt v. Blunt (1) and Henderson v. Henderson (2) and 
granted a decree. That element consisted in the fact that Daniels 
and the plaintiff were living together at the time of the presentation 
and hearing of the petition, and Daniels, upon being asked by the 
learned Judge what they proj>osed to do in the event of a decree 
being refused, Said that he " supposed that " they would continue 
to live together. With regard to that question and answer, one 
cannot help observing that, if a similar question had been put in 
Blunt v. Blunt (1) or Henderson v. Henderson (2), it is difficult to 
believe that it could have been honestly answered otherwise than 
as Daniels answered it. 

With regard to the fact that Daniels and the plaintiff were 
living together at the time of the hearing, that must be conceded 
to be a material consideration. Latham C.J., in Henderson v. 
Henderson (3), said :—" It is, in my opinion, a most material 
fact that, though the wife and D. are in love and wish to marry 
each other, no adultery has taken place between them since 
August 1945 ". The petition in that case was presented in 
September 1946. The passage quoted was specifically referred to 
by Abbott J. But what may in one case be practically a decisive 
factor may in another case carry comparatively little weight. In 
Henderson v. Henderson (2) there were no mitigating circumstances 
whatever : Dixon J. spoke of the " competing demerits " of the 

(1) (1943) A.C. 517. 
(2) (1948) 76 C.L.R. 529. 

(3) (1948) 76 C.L.R. 529, at p. 538. 
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])iirties to tlie suit. Here no adultery was committed until the 
marriage had ceased to be a practical reality. The husband had 
sim])ly vanished and the ])o]ice were never able to find him. The 
iirst was conmiitted when she was a young girl left destitute, and 
the usecond sixteen yea,r.s later, after she had brought up her two 

iMiUanarJ. c'liildreu doubtless under great difficulties. The very fact that 
she iuid l)a,niels wish to marry and have incurred the expense of 
these i)roceedings suggests that they have respect for the institution 
of nuitrimony, and 1 cannot thinlc, any more than could Dixon J . 
in ¡¡eiuh'rson v. Henderson (J), that " any decision the court gives 
between these parties will produce any effect by way of . warning 
or example u])on any stranger to the suit 

So far as delay is concerned, I do not think that that factor 
can with propriety be regarded as fatal in this case. For many 
years after she was deserted the plaintiff was in very poor circum-
stances with two young children. She lived in South Australia, 
but it would seem that she would have had to sue for a divorce in 
Queensland, and she would have been faced in any case with a 
probably fatal difficulty until this Court in 1942 decided Waghorn 
V. WagJiorn (2). Such technical difficulties do not perhaps go to 
the root of the matter, but the other circumstances, coupled with 
the fact that Daniels could not marry her until his wife's decree 
was made absolute in January 1947, seem to me to justify regarding 
the delay up to that time as fairly excusable. She commenced 
proceedings in May 1948. The only delay to which any real 
importance can be attached seems to me to lie in the period of 
sixteen months between January 1947 and May 1948. The lapse 
of such a period (except ¡Dossibly in some cases of a husband pro-
ceeding on the ground of his wife's adultery) is, I think, generally 
and rightly regarded, in such cases as the present, as not justifying 
an exercise of discretion against the petitioner. 

In my opinion, this appeal should be allowed with costs. There 
should be a decree nisi for dissolution of marriage in accordance 
with the law of Queensland on the ground of desertion, and the 
defendant should be ordered to pay the plaintiff's costs of the 
action. 

K i t t o J . Section 26 of the Queensland Matrimonial Causes Acts 
1864 to 1949, so far as it applies to this case, provides t h a t : " In case 
the court shall be satisfied on the evidence that the case of the 
petitioner has been proved . . . . then the court shall pro-
nounce a decree declaring such marriage to be dissolved. Provided 

(1) (1948) 76 C.L.R., at p. 545. (2) (1942) 65 C.L.R. 289. 
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always that the court shall not be bound to pronounce such decree 
if it shall find that the petitioner has during the marriage been 
guilty of adultery or if the petitioner shall in the opinion of the 
court have been guilty of unreasonable delay in presenting or 
prosecuting such petition . . . 

The section does not give a petitioner, whose case is proved, 
but whose adultery or unreasonable delay is also found, a prima-
facie right to a divorce. The effect of the proviso is that the 
granting of a divorce in such a case is not ex debito justitiae ; the 
court which hears the case has an unfettered discretion to grant 
or refuse the divorce. 

The discretion is committed primarily to the judge who hears 
the case, but its exercise is subject to appeal and may be reversed 
either because of error in law or because the appellate court for 
other reasons can see clearly that injustice has been done. Thus 
if attention has been paid to irrelevant or unproved matters, or 
if no weight or insufficient weight has been given to relevant con-
siderations, it is the duty of a court of appeal which is clearly 
satisfied that injustice has resulted to set the injustice right: 
Charles Osenton & Co. v. Johnston (1) ; Blunt v. Blunt (2) ; Storie 
v. Storie (3). The decisions of the House of Lords in Blunt v. 
Blunt (2), and of this Court in Henderson v. Henderson (4), have 
emphasized that the discretion, within the limits which its judicial 
character implies, is unfettered by any rules, but that certain 
matters, enumerated in the latter case by Latham C.J. (5), are 
relevant to be considered and therefore must be accorded proper 
weight. 

The appellant proved her case before the learned trial judge ; 
but she admitted adultery during the marriage, and a long delay 
had occurred between the date when she became entitled to a 
divorce by reason of her husband's desertion and the commence-
ment of proceedings. The learned Judge on both these grounds 
thought it right to refuse a divorce. 

With all respect to his Honour, it seems to me that, in exercising 
his discretion against the appellant by reason of her adultery, he 
fell into error in two respects. First, " I am convinced ", he said, 
" that it would come as a surprise to the majority of the public 
to find that a litigant, however greatly injured, could, while living 
in open adultery, successfully invoke the exercise of the judicial 
discretion in her f a v o u r T o act upon this view was to hold 

H. C. or A. 

1950. 

Z A R N K E 
V. 

Z A R N K E . 

Ki t to J. 

(1) (1942) A.C. 130. 
(2) (1943) A.C. 517. 
(3) (1945) 80 C.L.R. 597. 

(4) (1948) 76 C.L.R. 529. 
(5) (1948) 76 C.L.R., at p. 536. 
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liiiiiself 1)01111(1 by a rule which neither statute nor case law pre-
scribes. TJie fac.t that a petitioner is livin^^ in adultery is of course 
a, V(ir}' iiia,teria,l circumstance ; to overlook' it or to fail to regard 
it̂  seriously would he plainly wrong ; but to regard it as conclusive, 

/aknkk. \vh;it(>v(M' 11i(i cir(;unist.a,nces of the case, is also wrong. The 
Kill.IJ discretion is not so fettered. The learned Judge seems to have 

idUnved himself to be influenced by the fact that in Henderson v. 
lloidnson (J) mvich vv(Mght was given to the cessation, before the 
])roceedings commenced, of the adulterous a-ssociation there being 
c.onsidered. In particular he (juoted some of the words which 
Jjit/ia»i ('.,1. (2) used in reference to the cessation of the wife's 
adultery. The words he quoted were " a most material fact 
. . . which should incline a court favourably towards her" . 
The use of this quotation illustrates the danger of treating words 
used in relation to the facts of one case as affording a guide to the 
consideration of the facts of another case. The passage from 
which the words quoted were taken did not purport to state any 
general rule or principle. Indeed, if the passage is read as a whole, 
it is quite clear that the cessation of the adultery before the pro-
ceedings commenced was regarded as important, not as an isolated 
fact, but in its relation to all the circumstances of the case. In 
particular, the passage shows that the adultery in question had 
occurred and been discontinued before the husband and wife 
separated. In any case, it by no means follows from the fact 
that the termination of an illicit relationshi]) before the commence-
ment of divorce proceedings should incline a court to a favourable 
exercise of discretion in one case, that its continuance should be 
treated as decisive against a petitioner in another case. 

Then his Honour said : " Flagrant disregard of the matrimonial 
law and of the conventions of morality should not be regarded 
as an inducement to dissolve a marriage, however hopelessly and 
utterlv it has broken down ". What his Honour had to consider, 
however, was whether the appellant's conduct, however severely 
it might deserve to be criticised, should be held to preclude her 
from obtaining a divorce, in view of all the circumstances, including 
her desire and that of the man with whom she was living to pay 
due regard to the matrimonial law and the conventions of morality 
by marrying one another ; and the fact, for it was a fact beyond 
any doubt, that the ap])ellant's marriage had hopelessly and 
utterly broken down more than twenty years before was a matter 
not to be put aside, but to be regarded as weighing heavily in 
the scales. Apart from the position and interest of the children 

(1) (1948) 7Ü C.L.R. 529. 76 C.L.R at p. 538. 


