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ON A P P E A L FROM T H E S U P R E M E COURT 
OF SOUTH AUSTRALIA . 

Companies—Fiduciary position of director in relation to issue of new shares—Validil;/ 
of allotment benefiting director to detriment of minority shareholders—Right of 
minority to sue in their own names. 

C. held a siib.staiitial number of shares in S. Ltd. In order to avoid income 
tax, he formed four companies, one of which was N. Ltd. The only as.sets of 
N. Ltd. were 2,000 shares in S. Ltd. sold to it by C., the purchase price being 
left outstanding as an unsecured debt owing to C. which bore no interest. 
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14, 15 ; 

S Y D N E Y , 

July 3. 

Williams 
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Fullagar and 
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H . ('. dh' A. or the I i o i n i i m l cii i i i lal ni' X . IJ<I. (10,000 i;i HIIHÍCS), only ,sixly-one «hares 

Kiri.'i, issiicii iiiic (o ('.. lli¡i'(y t " (laugiiUíi- M . i u i d th i r ty to M . 's daughtei ' . 

' l ' i idcr tl ir a ri ic les o f association o l iN. U d . , ( i.'s sha io was th(í " Life Govei'iior's 

Sliarc " ami gaxc complcl(• control oi thc con ipany to ('. and after Jiis death 

' t,, his personal representatives so long as the share remained in the n ame 

MCCANN. of (', oi' liis personal I'epresentaf ives. 

N. Ltd . , on rei'eipl of d iv idends froin S. Ltd . , did not itself d is tr ibute divi-

dends but paid undistr ibuted pi'olits' t ax , using tlie balance to reduce the 

debt to ('. I)\ii'iiig his l i fetime, (;. appo inted H . a dii'ector of X . L t d . and H . , 

on C.'s death, liecame entit led to the liie governoi''s share and to the debt 

owed liv X . i j fd . to ('. In older to secure to H . tlie control l ing vot ing power, 

meetings of X . L td . w ere held which resulted in the l iqu ida t ion o f its debt to 

C.'s estate by the payment of the balance of £4 ,199 ; the issue at par o f 

4,199 shares of £1 each, of which 4,198 were al lotted to C.'s per.sonal repre-

sentatives and one to H . , wi th the in ten t ion tha t subsequently the 4,198 

should be transferred to H . : and the declarat ion o f a d iv idend of £598 which 

was d is tr ibuted on the basis o f the shareholdings as they existed after the 

a l l o tment of the 4,]99 .shares. 

I n so acting, H . had received advice from an officer o f the trustee eomj jany 

ap|)ointed b\' C. as his executor and trustee, the secretary of N . L t d . and the 

aud i tor o f N . L td . and S. L t d . The evidence showed tha t these advisers 

considered H . ' s benefit only ami did not consider the interests of M . and 

hei' daughter . 

Held tha t H . luul commi t ted a breach of liis fiduciary du ty to consider the 

interests o f the company as a whole. 

Held, further, tha t in the circumstances M.'s executoi' and AL's daughter 

as minor i ty shareholders were ent i t led to sue in their own names to remedy 

the breach of trust . 

The decision of the Supreme Court o f South Austral ia (Ful l Vmwt), McCann 

V. Sgurli Ltd. (19,53) S .A .S .R . 233, affirmed. 

A P P E A L from the Supreme Court of South Austraha. 

In June 1947, Clifford Michell Southcott (referred to in the 

headnote as C.), who was a substantial shareholder in the prosperous 

engineering company of Southcott Ltd. (referred to in the headnote 

as S. Ltd.), caused four companies to be incorporated for the purpose 

of avoiding- income tax. These companies were Ngurli Ltd. (referred 

to in the headnote as N. Ltd.), Carinya Ltd., Fitzroy Ltd., and 

Myall Ltd. Thé facts relating to each of these companies were 

substantially the same, and are set out in the headnote. 

William Francis James McCann, the exectitor of the will of 

Mildred McCann deceased (referred to in the headnote as M.) and 

Mildred Alison Powell, the daughter of Mildred McCann, commenced 

actions in the Supreme Court of South Australia against each of 
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the four companies and Elder's Trustee and Executor Co. 
Ltd. personally and as executor of the will of Clifford Michell 
Soutlicott deceased and of the will of Horace Southcott deceased, 
(referred to in the headnote as H.). They claimed that the allotment 
of one share to Horace Southcott and 4,198 shares to the executor of 
the will of Clifford Michell Southcott deceased in each of the four 
holding companies was not made in good faith, nor in the best 
interests of the companies, but was made by Horace Southcott 
with the fraudulent intention of benefiting himself to the detriment 
of the executor of the will of Mildred McCann deceased and Mildred 
Ahson Powell as the remaining shareholders. The particulars stated 
that Horace Southcott in making these allotments intended to 
reduce the value of each share in the holding companies from 
£26 14s. 5d. or some higher figure to £1 7s. Id. or thereabouts and 
thereby reduce the total value of the shares of the executor of the 
will of Mildred McCann deceased and Mildred Ahson Powell in 
all by £1,522 Os. 7d. or some higher figure and thereby increase 
the total value of the interests of Horace Southcott by £1,522 Os. 7d. 
or some higher figure. 

The trial judge, Mayo J., thought that the allotment of the 
four groups of 4,199 shares was invalid because the shares required 
to raise the new capital should have been issued at a premium. 
He said that the issue at par could not be treated as being for the 
benefit or the intended benefit of any of the holding companies 
and found that , in deciding to issue the shares at par, Horace 
Southcott intended to benefit his own interests regardless of the 
consequences to other shareholders. His Honour, though, was of 
opinion tha t it was a wrong done to the companies and not to the 
individual shareholders, and therefore was justiciable only in a 
suit in which the companies were plaintiffs. He, accordingly, 
dismissed the actions. 

On appeal, the Full Court of the Supreme Court of South Australia 
set aside the order of Mayo J . and declared that the issue and 
allotment of the 4,199 shares in each of the companies was invahd. 
I t ordered that the allotments be set aside, tha t the share registers 
of the companies be rectified accordingly, and tha t each of the 
companies acknowledge indebtedness to Elder's Trustee and 
Executor Co. Ltd. as the executor of the will of Clifford Southcott 
deceased, in the sum of £4,199 (1). 

From this decision the respondents appealed to the High Court. 
E. Phillips Q.C. and K. L. Ward Q.C. (with them J. F. Astley 

and K. L. Litchfield), for the appellants. 

H . C. OF A. 

1953. 

NG T J E L I 
L T D . 

V. 
MCCA N N . 
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H. C. oy A. Phillips Q.C. The type of proceeding adopted in this case, 
nuniely, by individual shareholders as distinguished from the 

N o u k i i company itself, is available only in the case of fraud : Dutton v. 
LTD. Gorton (I) ; Burland v. Earle (2) ; British America Nickel Corpor-

A l c c i N N cif'^on Ltd. V . M. J. O'Brien Ltd. (3) ; Dominion Cotton Mills Co. 
Ltd. V. Amyot (4). The wide powers given by the articles of associa-
tion would have led Horace Southcott to believe that he had vir-
tually complete control of the companies, thus negativing fraud. 
The fraud charged must be distinctly stated, and fresh charges 
may not be brought for the first time on appeal: Kerr, Fraud 
and Mistake, 7th ed. (1952), p. 644. The onus is on the plaintiffs 
to establish that the motive for the issue of the shares was improper. 
The issue of shares to directors at par, even though their value is 
greater, is not necessarily invalid : Ving v. Robertson cfe Woodcock 
Ltd. (5). Directors may validly take action in respect of their 
company which also benefits themselves : Mills v. Mills (6) ; 
Peters' American Delicacy Co. Ltd. v. Heath (7). An effective meeting 
of creditors may in appropriate circumstances be constituted by 
one person : East v. Bennett Bros. Ltd. (8) ; Daimler Co. Ltd. v. 
Continental Tyre & Rubber Co. {Great Britain) Ltd. (9). [He referred 
also to Hirsche v. Sims (10).] 

K. L. Ward Q.C. The onus of proof is on the plaintiffs : Richard 
Brady Franks Ltd. v. Price (11). If the effect of the evidence is 
that Horace Southcott could honestly think that what he did was 
in the interests of the companies, then, even though it promoted 
his own interests, his action cannot be attacked. The shareholders, 
not the court, manage the affairs of a company, unless their conduct 
is clearly unreasonable : Shuttleworth v. Cox Brothers cfe Co. {Maiden-
head) TM. (12). This principle was applied to directors in Mills 
V. Mills (13). [He referred also to Cook v. Deeks (14).] 

A. K. Sangster, for the respondents. Directors' powers are of a 
fiduciary nature and as such are subject to general equitable rules: 
Mills V. Mills (15) ; Aleyn v. Belchier (16) ; Nacton v. Ashburton (17); 

(1) (1917) 2.3 C . L . R . 362, esp. at p. (10) (1894) A.C. 6.54. 
3 7 1 . (11) (1937) 58 C .L .R . 112, at pp. 13."), 

(2) (1902) A.C. 83, at pp. 93-94. 138. 
(3) (1927) A.C. 369. (12) (1927) 2 K . B , 9, at pp. 1«. 22. 2.3, 
(4) (1912 A.C. 546, at pp. 552-553. 26. 
(5 (1912) 56 S.J. 412. (13) (1938) 60 C.L.R. 150, at p. ¡69. 
(6) (1938) 60 C .L .R . 150, at p. 162. (14) (1916) 1 A.C. .554, at p. 563. 
(7) (1939) 61 C .L .R . 457, at pp. 512- (15) (1938) 60 C .L .R . 150, at p. LS5. 

,513 (16) (1758) 1 Eden 132 [28 E.K. 6 ;H]. 
(8) (1911) 1 Ch. 163. (17) (1914) A.C. 932, at pp. 951, urrz. 
(9) (1916) 2 A.C. 307. 954, 9,55, 956. 
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Hanbunj, Modern Equity, 6tli ed. (1952), pp. 678-680 ; Button v. H. C. OF A. 
Gorton (1). Tests of the propriety of the actions of directors are 
to be found in Mills v. Mills (2) ; Australian Metropolitan Life J^Q^J^J-I 
Assurance Co. Ltd. v. Ure (3); Piercey v. S. Mills é Co. Ltd. (4) ; LTD. 
Grant v. John Grant & Sons Pty. Ltd. (5) ; Gore-Brown, Joint Stock 
Compames, 40th ed. (1946), p. 423 ; Palmer, Company Law, 
19th ed. (1949), p. 84. Failure to act in good faith in the best 
interests of their company renders the action of directors void, 
and not merely voidable : Mills v. Mills (6) ; Australian Metro-
politan Life Assurance Co. LJd. v. Ure (7); Richard Brady Franks 
Pty. Ltd. V. Price (8). The question arises whether the companies 
could ratify the director's acts complained of by the plaintiffs, 
because, if so, there is a tendency on the part of courts to say that 
a company should be left to manage its own affairs. But a court 
of equity will not permit a person who in his capacity as director 
has committed an equitable fraud to take the benefit of his action 
by means of his voting power at a general meeting : Gore-Brown, 
Joint Stock Companies, 40th ed. (1946), pp. 421, 422; Palmer, 
Company Law, 19th ed. (1949), p. 230 ; Palmer, Company Pre-
cedents, 16th ed. (1951), Pt. I, p. 1039; Cook v. Deeks (9) ; 
Allen V. Gold Reefs of West Africa Ltd. (10) ; Peters' American 
Delicacy Co. Ltd. v. Heath (11). The proper finding is that Horace 
Southcott intended to benefit himself at the expense of the other 
shareholders and that he intended to use his powers as director 
for a purpose contrary to his duty, and the issue of shares by the 
companies should accordingly be held invalid. 

K. L. Ward Q.C., in reply. 
Cur. adv. vult. 

THE COURT delivered the following written judgment:— Jû y S-
This is an appeal by the defendants from an order of the Full 

Supreme Court of South Australia reversing on appeal the judgment 
of the learned trial judge. Mayo J . Mayo J . dismissed the suit. 
The Full Court allowed the appeal and declared that the issue and 
allotment of 4,199 shares in each of the defendant companies Ngurh 
Ltd., Carinya Ltd., Fitzroy Ltd. and Myall Ltd., on 20th December 

f l ) (1917) 23 C.L.R. 362, esp. at pp. (6) (1938) 60 C.L.R. 150, at pp. 185, 
394, 395. 186. 

(2) (1938) 60 C.L.R. 150. (7) (1923) 33 C.L.R. 199. 
(3) (1923) .33 C.L.R. 199, at pp. 218- (8) (1937) .58 C.L.R. 112. 

219. (9) (1916) 1 A.C. 554, at p. 564. 
(4) (1920) 1 Ch. 77. (10) (1900) 1 Ch. 6.56, at p. 671. 
(5) (1950) 82 C.L.R. 1, at pp. 20, 32, (11) (1939) 61 C.L.R. 457, at pp. 482, 

45. 495, -502. 
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It. r. (IF .'V. vvils iiwjilid. It ordered that the allotments be set aside, 
that the sluire registers of tliese companies be rectified accordingly, 
a.nd that ea,ch of these companies acknowledge indebtedness to 

L'l'i). the defendant lilder's Trustee and Executor Co. Ltd. as the executor 
of the will of Clifford Soutlicott deceased in the sura of £4.199. 

The question at issue in the suit is whether allotments of 4,199 
shares of £1 each rnade on 20th December 1948 in each of the 
defendant companies, other than the trustee company, which we 
shall call the holding companies, were valid allotments. The plain-
tiffs claim that these allotments were not made in good faith, nor 
in the best interests of the holding companies, but were made by 
Horace Southcott with the fraudulent intention of benefiting 
liimself to the detriment of the plaintiffs as the remaining share-
holders. In their particulars they state that Horace Southcott in 
making these allotments intended to reduce the value of each share 
in the holding companies from £26 14s. 5d. or some higher figure 
to £1 7s. Id. or thereabouts and thereby reduce the total value of 
the plaintiffs' shares in all by £1,522 Os. 7d. or some higher figure 
and thereby increase the total value of the interests (both direct 
and through the estate of Clifford Southcott deceased) of Horace 
Southcott by the last named £1,522 Os. 7d. or some higher figure. 

The plaintiff W. F. J. McCann is the executor of the will of his 
wife Mildred McCann who died on 25th May 1948. Her maiden 
name was Southcott. W. B. Southcott, Clifford Southcott and 
Horace Southcott were her brothers. They were the principal 
shareholders in a prosperous family engineering concern which, 
in 1919, was incorporated as Southcott Ltd. It had three subsidiary 
companies. In 1935 all four companies became private companies 
within the meaning of the Companies Act 1934 (S.A.). At the 
beginning of 1947 each brother held 8,548 shares in Southcott 
Ltd. and Horace and Clifford were equitably entitled to half 
the 5,548 shares held by another brother L. Southcott which they 
had purchased for £2 10s. Od. per share. At the beginning of 1947 
the total issued capital of Southcott Ltd. was £33,000 divided into 
33,000 shares of £1 each consisting of these shares and 1,808 shares 
held by an employee, A. R. B. Sorrell. W. B. Southcott died on 6th 
April 1947. His shares were valued for State succession duty 
and Federal estate duty purposes at £3 Is. 3d. per share. On 2nd 
February 1948, Southcott Ltd. issued 7,000 new shares of £1 each 
at par. On 19th November 1948 this company issued 10.000 
further shares of £1 each at par. 

In June 1947, Chfford Southcott caused the four holding companies 
to be incorporated. They each had a nominal capital of £10.000 
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K i t f o J. 

divided into 10,000 shares of £1 each, but in each company only 
sixty-one shares were issued all of which were paid for by Clifford. 
One of these shares was allotted to him, this share being the share X G U R L I 

for which he subscribed the memorandum of association numbered 1, LTD. 
called in the articles the " Life Governor's Share ". The other 
sixty were allotted as to thir ty to Mrs. McCann and thir ty to her 

^ * 11' AL O' ^̂  
daughter, the other plaintiff, Alison McCann, now Mrs. Powell. Fuiiapr j.' 
I t is no longer contended tha t the allotments of these sixty shares 
were not intended to be gifts to Mrs. and Miss McCann. They each 
became, upon allotment, the absohite legal and beneficial owners 
of thirty shares in each of the holding companies. Clifford vSouthcott 
sold 2,000 of his shares in Southcott Ltd. to each of these companies 
at £2 10s. per share. These shares were the only assets they ever 
acquired. Clifford did not take up on their behalf the proportion 
of the new shares to which they became entitled when the 7,000 
new shares were issued on 2nd February 1948. The purchase money 
for the 2,000 shares was left outstanding as an unsecured non-
interest-bearing debt owing by each company to him. Four similar 
companies were also formed by Horace Southcott and he sold 
2,000 of his shares in Southcott Ltd. to each of these companies, 
but the plaintiffs never held any shares in these companies and 
we are not concerned with them, except in so far, if at all, as the 
different manner in which Horace dealt with the unsecured debts 
owing to him by these companies can throw any light on the real 
purpose he had in mind when he allotted the shares in the holding 
companies on 20th December 1948. The holding companies were 
formed to avoid income tax. I t was expected that they would 
receive dividends on the shares they held in Southcott Ltd. from 
time to time. If they did not in their turn distribute the amounts 
they received less certain allowable deductions amongst their 
shareholders they would become liable to pay imdistributed profits' 
tax under Pt . I l l , Div. 7, of the Income Tax Assessment Act 
1936-1947 ecjual to the tax which would have been payable by 
the shareholders if these arnounts had been distributed to them 
by way of dividend. Since Mrs. McCann and Miss McCann had very 
little income the additional tax in their case woidd be small and 
the holding companies would only have to pay a small undistri-
buted profits' tax. After paying this tax the balance of the dividends 
received by these companies from Southcott Ltd. would be tax 
free and would be available to reduce their indebtedness to Clifford 
Southcott for the purchase of the shares, and this would be a pay-
ment to him of capital and not income. Dividends were received 
by the holding companies from time to time from Southcott Ltd. 
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11. V. OK A. .̂ MJ ¡MJ ¡ipplied. Clifford Soutlicott appointed Horace Southcott 
a director of tlie holding companies on 29th June 1948. Clifford 

V(si!Kij Hoiitheott died on 17th September 1948. At that date the debts 
LTD. of the hokliiifi' ('onipanies had been reduced in the above manner 

to ,£4,199. 

They are ('Oinpanies having articles of association the effect of 
which was to give Clifford Southcott complete control during his 
lifetime and to give his personal representatives, so long as the 
No. i share remained registered in the name of Clifford Southcott 
or of his personal representatives, complete control after his death. 
The share No. 1 enabled Clifford in general meeting to exercise 
four times tiie votes of the other members of the company so that 
he could carry any special or extraordinary resolution. He was 
appointed governing director and as such could exercise all the 
powers of the directors. He could be sole director or he could appoint 
other directors but in the latter case the other directors were subject 
to his control and were bound to conforni to his directions and 
could be removed by him. Upon his death, so long as the life 
governor's share stood in his name or in the name of his personal 
representatives, the latter could exercise all the voting rights 
attached to the life governor's share and could appoint and 
remove a governing director. The shares were under the control 
of the directors who were empowered to allot them at a premium 
or at par or a discount, but all new issues were required first to 
be offered to Clifford Southcott or to his personal representatives 
so long as they held the life governor's share. He or his personal 
representatives could take up the whole or any portion of the 
shares so offered and could direct to whom the shares not taken 
up should then be offered, whether members of the company or 
not. No transfer of any shares could be made until the shares to 
be transferred were first offered to Clifford Southcott whilst he 
was still living and should be the holder of the No. 1 share or to his 
personal representatives if he should then be dead and this share 
was still registered either in his name or in the name of his personal 
representatives. The directors had power from time to tnne to 
declare and pay such dividends to the members as in their judgment 
the ])osition of the company justified, the dividends to be declared 
and ])aid according to the amount paid upon the shares. 

Clifford Southcott by his will appointed the trustee company 
his executor and trustee and bequeathed the No. 1 share in each 
company and these debts of £4,199 to Horace Southcott. Probate 
was ora,nted to the trustee company on 1st December 1948. Clifford's 
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shares in Soiitlicott Ltd. were valued for the purposes of State 
succession and Federal estate duties at £2 18s. a share. 

The financial position of the holding companies on 30th June 1948, N G U R L I 
may be illustrated by taking the Myall Company as an example. LTD. 
This company still owned 2,000 shares in Southcott Ltd. and there M C C A N N 
were accumulated profits of £795 Is., representing £800 received 
from Southcott Ltd. in dividends, £200 having been received on kaiagar j." 
30th June 1947, and £600 during the year ending 30th June 1948, 
less £4 19s. paid for income tax and certain expenses. But most 
of the actual cash had been used to reduce the debt to Clifford 
Southcott and the company only had £28 17s. 7d. cash in hand. 
On 1st December 1948, Southcott Ltd. declared a dividend of £1,500 
out of which each holding company received £60 bringing the accu-
mulated profits of the Myall Company up to £855 Is. The financial 
position of the other holding companies was approximately the 
same. After Clifford's death Mr. L. G. Birbeck, a trust officer of 
the trustee company, who was in charge of his estate, found in 
the minutes of the holding companies the following resolution 
which Chfford had attempted to pass as a special resolution at a 
purported shareholders' meeting held on 22nd September 1947, 
at which he was the only shareholder present: Resolved that the 
articles of association be amended by inserting the following 
clause—" Notwithstanding anything hereinbefore contained, the 
special rights and powers which attach to the life governor's share 
as set out in these articles shall attach to that share even when 
such share is held by the person to whom it is transferred by the 
said Chfford M. Southcott pursuant to direction contained in his 
will ". Birbeck thought, it would seem rightly, that this resolution 
was invalid for want of a quorum. I t would in any event be impos-
sible for Clifford Southcott to transfer the share to anyone else 
after his death and no reliance was placed on the resolution during 
the argument. Birbeck also noticed that the right of appointing 
the governing director and exercising the four to one voting power 
in general meetings attached to the No. 1 share only so long as 
that share was in the name of Clifford Southcott or his personal 
representatives, so that when the trustee company transferred the 
share to Horace Southcott the latter would become an ordinary 
shareholder holding only one share in each of the holding companies 
and would lose the controlling voting power. This caused Birbeck 
to consult the trustee company's solicitors as to whether a general 
meeting should be called to pass a valid special resolution giving 
Horace Southcott control of the holding companies. He was advised 
by them that there was no need to call a general meeting because 

VOL. xc.—28 
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H. C. OK A. Horace's control could equally well be secured by issuing new 
it»;");). shares to the trustee company in liquidation of the debts of £4,199 

Kcuru appropriate time, transferring these shares to 
Lri>. Horace Southcott. Birbeck reported this advice to Horace. 

As we have said, on 19th November 1948, Southcott Ltd. issued 
10,000 new shares of £1 each at par. Horace, on behalt oi the 
holding companies, he being the sole director, decHned to take up 
the shares offered to them. On 24th November 1948, an amended 
Income Tax Assessment Act was passed which came into force on 
22nd December 1948. I t varied the previous law relating to undis-
tributed profits of private companies in several respects. This 
caused Horace's accountants to consider it advisable to declare 
dividends out of the accumulated profits of the holding companies 
before the Act came into operation or at the latest before 31st 
December 1948. If Horace did this whilst the McCanns still held 
sixty sixty-firsts of the issued shares, they would become entitled 
to that proportion of the dividends and he would only become 
entitled to one sixty-first. On 17th December 1948, the trustee 
company as Clifford Southcott's personal representatives executed 
a document appointing Horace Southcott to be the governing 
director of each holding company. He was, as we have said, already 
an ordinary director having been so appointed by Clifford Southcott 
on 29th June 1948. 

On the same day (17th December 1948) the trustee company 
drew cheques in favour of the holding companies for £4,198 in 
anticipation of the allotment of the shares hereinafter mentioned. 

On 20th December 1948, Horace Southcott addressed a letter 
to the manager of the trustee company in the following terms 
" re Estate Chfford Michell Southcott, Deed. 

Under the will of the abovenamed deceased I am bequeathed 
the deceased's one share in the capital of each of the companies 
known as Myall Limited, Ngurh Limited, Fitzroy Limited and 
Carinya Limited, which, in each case, is numbered (1) and is known 
as the Life Governor's Share. 

There are also bequeathed to me all sums standing to the credit 
of the deceased with the said Companies, and such sums comprise 
a deposit of £4,199 in the case of each of the four companies con-
cerned. 

I request and direct that in exercise of the powers vested in you 
under the respective Articles of Association of Myall Lnnited, 
Ngurli Limited, Fitzroy Limited and Carinya Limited, as the 
executor of the will of the late Clifford Michell Southcott,^ you 
appoint me Governing Director of each of the four companies. 
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Upon such appointment being made, it is my intention as the 

Governing Director of each of the Companies to take the necessary 
action to capitahse the deposits referred to above, and in this n q u e l i 
connection your Company, as the executor of the Will of the said Ltd. 
ChfFord Michell Southcott, deceased, will be offered the right to mcCann. 
subscribe 4,199 shares in each of the companies at 20/- each. In -11 n 1 T 1 WiUiams A.C.J. 
the case of each Company you will be tendered repayment or the Fuiiagar j. 
deposit of £4,199 bequeathed to me under the said Will. 

I request and direct that upon the offer of the shares as aforesaid 
you will accept 4,198 of such shares and will nominate me as the 
person to whom the remaining one share shall be offered, pursuant 
to the Articles of Association of the said Companies. I further 
request and direct tha t you will utihse £4,198 of the funds received 
from each Company, upon repayment of the deposits as aforesaid, 
to subscribe in the name of the Estate of Clifford Michell Southcott, 
deceased, the shares accepted by you in conformity with the fore-
going request and direction, and upon the subscription of such 
shares the same shall be held in place of and in substitution for 
£4,198 of each of the deposits bequeathed to me under the said Will. 

In consideration of you complying with the foregoing requests 
and directions, I for myself and my executors, administrators and 
assigns agree to indemnify you from and against all actions, claims, 
costs and proceedings in any way arising out of or in consequence 
of such compliance as aforesaid, and to keep you so indemnified ". 

On the same day (20th December 1948) Horace Southcott as 
governing director purported to hold three directors' meetings. 
Besides himself there were present at the first meeting the holding 
companies' secretary, Mr. Morison, and Mr. Walch, the auditor of 
Southcott Ltd. and the holding companies. 

At this meeting Horace as governing director directed that the 
amount of £4,199 owing to Clifford Southcott's estate be paid to 
the trustee company and that the secretary draw a cheque for 
that amount forthwith. He then directed that 4,199 shares in the 
holding companies first be offered to the trustee company as the 
holder of the life governor's share and that the secretary make the 
offer to them forthwith. That concluded the first meeting. 

A second meeting of directors was held later in the day, the 
same persons being present. The secretary advised that he had 
received a letter from the trustee company exercising its right to 
take up 4,198 shares out of the 4,199 offered and nominating Horace 
Southcott to take up the remaining one share. The secretary also 
reported tha t Horace Southcott had advised by letter that he wished 
to take up the one share offered to him by the trustee company. 
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The governing' director resolved that the shares be allotted pursuant 
to the acceptance referred to in the foregoing and the secretary was 

N o u r l i instructed to lodge a return of allotments with the registrar of 
I j t d . companies within the time allowed. The shares were to be allotted 

as follows : executor of the will of the late Chfford Southcott 
4,198; Horace Southcott 1; total 4,199. That concluded the 

McCann. 
W i l l i a m s A . C . J . ^ Fiiiiagar J. second meeting. 

K i t t o J . A third meeting of directors was then held, the same persons 
being again present. The secretary reported that the return of 
allotments had been prepared and would be lodged with the 
registrar of companies within thirty days. He also reported that 
letters of allotment had been handed to the trustee company and 
to Horace Southcott. The share certificates would be compiled 
and handed to them later on in exchange for the letter of allotment. 
The governing director further resolved to declare a dividend 
amounting to £598, such dividend to be paid wholly and exclusively 
out of the dividends received from Southcott Ltd., this dividend 
being subject to rebate pursuant to s. 107, Income Tax Assessment 
Act. The secretary was instructed to credit the accounts of share-
holders immediately and to advise each one the amount to which 
he was entitled, making arrangements for the payment of the 
dividend at a later date. That concluded the third meeting. 
According to Morison, Birbeck was also present at some stage of 
the meetings, if not all the time. 

The dividend, which was at the rate approximately of 2s. lOd. a 
share on 4,260 shares, was credited as to £589 8s. 4d. to the trustee 
company, as to 2s. lOd. to Horace Southcott, as to £4 4s. 5d. to 
Mrs. McCann's estate and as to £4 4s. 5d. to AUson McCann. 

On the same day each holding company's cheque for £4,199 was 
paid to the trustee company in discharge of the debt due to Clifford 
Southcott's estate and the trustee company gave to each holding 
company its cheque for £4,198 for the shares allotted to it and 
Horace Southcott paid £1 for the share allotted to him. 

On the next day, 21st December 1948, the secretary of the 
holding companies wrote to Mrs. McCann's executor and to Alison 
McCann advising that £4 4s. 5d. had been credited to each of 
them by way of dividend in the books of the holding companies 
but nothing was said as to the total amount of the dividends 
declared or as to the issue of the 4,199 shares. The plaintiff executor 
was under a duty to include the thirty shares allotted to Mrs. 
McCann in each holding company as part of Mrs. McCann's estate 
for the purpose of State succession and Federal estate duty but 
did nothing until April 1949. He then handed the letters from 
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the secretary of the holding companies of 21st December 1948, to H. C. OF A. 
Miss Limi, a partner in his iirm, who was handhng his wife's estate 
and instructed her to make inquiries as to the value of the shares. ^ÎQVRLI 

Correspondence and interviews between Miss Linn and the secretary LTD. 
of the holding companies and between her and Messrs. Crase, the JV^CCANN 

manager of the investment department of the trustee company, —— 
and Birbeck who were handling Chfford's estate followed. I t was ^̂  riiiagaT j.''̂ ' 
not until the end of September 1949, that Miss Linn was informed ^̂ t̂ ô J-
of the issue of the 4,199 shares. She was also informed at about 
the same time that Federal gift duty would have to be paid on the 
shares on a value of £17 l i s . 2d., and that the shares formed part 
of Clifford's notional estate for the purpose of Federal estate duty 
and had been assessed for that purpose a,t the same value as the 
No. 1 share, that is, £26 14s. 5d. a share. Finally, Mrs. McCann's 
estate was assessed upon her shares in the holding companies at 
a value of £26 14s. 5d. a share both for State succession duty and 
Federal estate duty, the total value of the shares being £3,207. 
This value was reached by valuing the two thousand shares held 
by each holding company in Southcott Ltd. at £2 18s. a share, 
adding the cash in hand, and deducting the amount of the debt. 
The balance was divided by sixty-one, the total number of issued 
shares at Clifford's death. I t was thus a purely arithmetical calcu-
lation based on the surplus of assets over liabilities and a real attempt 
to value the shares would, of course, involve far more research 
than this. But the fact that the trustee company to Horace's know-
ledge accepted this value for the purposes of Federal estate duty 
is not without significance in the search for the real purpose which 
caused him to issue the 4,199 shares in the holding companies. In 
issuing the 4,199 shares the articles of association had in all respects 
been complied with. The power to issue these shares resided in 
Horace. The shares had first to be offered to the trustee company 
and it accepted 4,198 of the shares. The trustee company had the 
right to nominate the offeree of any shares it did not accept and 
it exercised this right and nominated Horace as the allottee of the 
remaining share. Horace was the legatee of each No. 1 share, and 
of the debts of £4,199. He was not bound to leave these debts 
outstanding. He was entitled to call for an assignment and sue 
to recover them. If the new shares were duly issued the debts 
would be discharged by setting them off against the liabihty on the 
shares. There was in fact an exchange of cheques. The trustee 
company was applying for the new shares as trustee for Horace 
and upon allotment would hold the shares paid for with his money 
on trust for him. Horace was entitled to have his debt paid. If 
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H. (1 OF A. enforced his rights of action against the holding companies 
they would have either to raise the necessary moneys to discharge 

N g u u i i det)ts or go into liquidation. They had ample unissued nominal 
Ltd. capital to raise the money by issuing further shares and in this way 

the debt could be completely discharged. 
But the powers conferred on shareholders in general meeting 

Funamuf.''̂ ' and on directors by the articles of association of companies can 
K i t t o J . exceeded although there is a literal compliance with their terms. 

These powers must not be used for an ulterior purpose. " The 
term fraud in connection with frauds on a power does not necessarily 
denote any conduct on the part of the appointor amounting to 
fraud in the common law meaning of the term or any conduct which 
could be properly termed dishonest or immoral. It merely means 
that the power has been exercised for a purpose, or with an inten-
tion, beyond the scope of or not justified by the instrument creating 
the power ", per Lord Parker in Vatcher v. PauU (1). " The Court 
will not allow him " (that is the appointor) " to interpret the 
donor's intention in any other sense than the Court itself holds 
to be the true construction of the instrument creating the power ; 
and a literal execution of the power, with a purpose which it does 
not sanction, is regarded as a fraud on the power per Hatherley 
L.C. in TopJiam v. Duke of Portland (2). Voting powers conferred 
on shareholders and powers conferred on directors by the articles 
of association of companies must be used bona fide for the benefit 
of the company as a whole. In Greenhalgh v. Arderne Cinemas 
Ltd. (3), Everslied M.R., in a case relating to a special resolution 
altering the articles of association, said : " In the first place, I 
think it is now plain that ' bona fide for the benefit of the company 
as a whole ' means not two things but one thing. It means that 
the shareholder must proceed upon what, in his honest opinion, 
is for the benefit of the company as a whole. The second thing is 
that the phrase, ' the company as a whole,' does not (at any rate 
in such a case as the present) mean the company as a commercial 
entity, distinct from the corporators : it means the corporators as 
a general body. That is to say, the case may be taken of an individual 
hypothetical member and it may be asked whether what is proposed 
is, in the honest opinion of those who voted in its favour, for that 
person's benefit " (4). There are two fines of cases in which it has 
been held that the courts will interfere to prevent the abuse of 
powers conferred by articles of association. One instance is where 
it is necessary to prevent an abuse by the majority of the powers 

( 1 ) ( 1 9 1 5 ) A . C . 3 7 2 , a t p . 3 7 8 . ( 3 ) ( 1 9 5 1 ) C h . 2 8 0 . 

(2) (1869) 5 Ch. A p p . 40, at p. 59. (4) (1951) Ch.. at p. 291. 
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conferred upon a company in general meeting. Tlie other instance H. C. OF A. 
is Avhere it is necessary to prevent an abuse by the directors of the 
powers conferred on tlaem by the articles. The court is more ready 
to interfere in the second than it is in the first instance. Share-
holders even where they are also directors are not trustees of their 
votes and as individuals in general meetings can usually exercise 
their votes for their own benefit. But there is a limit even m general Puiiagar j, 
meetings to the extent to which the majority may exercise their 
votes for their own benefit. That limit is expressed in the classic 
passage from the judgment of Lindley M.R. in Allen v. Gold Reefs 
of West Africa (1). The power of a three-fourths majority to alter 
the articles of association must, Lord Lindley said, " like all other 
powers, be exercised subject to those general principles of law 
and equity which are applicable to all powers conferred on majorities 
and enabling them to bind minorities. I t must be exercised, not 
only in the manner required by law, but also bona fide for the 
benefit of the company as a whole, and it must not be exceeded " (2). 
The extent of the power of such a majority to alter the articles is 
fully discussed in this Court in Peters' American Delicacy Co. Ltd. 
V, Heath (3). Nor can the majority of shareholders exercise their 
voting power in general meeting so as to commit a fraud on the 
minority. They must not exercise their vote so as to appropriate 
to themselves or some of themselves property, advantages or rights 
which belong to the company. In Cook v. Deehs (4) Lord Buckmaster, 
delivering the judgment of the Privy Council, pointed out that : 
" Such use of voting power has never been sanctioned by the 
Courts, and, indeed, was expressly disapproved in the case of Menier 
V. Hooper's Telegraph Works (5) " (6). The powers entrusted to 
the directors by the articles of association to be exercised on behalf 
of the company are fiduciary powers. In Peters' American Delicacy 
Co. Ltd. V. Heath (7) Latham C.J. pointed out that where the validity 
of acts of directors exercising a fiduciary power is questioned, a 
higher standard would be required than in the case of shareholders 
who did not, in voting at a general meeting, exercise any power of 
a fiduciary nature. In the present case we are concerned with the 
exercise by Horace Southcott of his fiduciary power as a director 
to issue new shares. The boundary between the proper and improper 
use of such a power is discussed in this Court in Mills v. Mills (8). 
The power must be used bona fide for the purpose for which it 

(1) (1900) 1 Ch. 656, at p. 671. 
(2) (1900) 1 Ch., at p. 671. 
(.3) (1939) 61 C.L.R. 457. 
(•4) (1916) 1 A.C. 554. 

(5) (1874) L.R. 9 Ch. 3.50. 
(6) (1916) 1 A.C., at pp. .564-565. 
(7) (19,39) 61 C.L.R. 457, at p. 482. 
(8) (1938) 60 C.L.R. 150. 
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H. C. UK A. coiifemid, that is to say, to raise sufficient capital for the 
benciit of the conipaiiy as a whole. It must not be used under the 

Nt'i' Ri I f'f si'f'li purpose for the real purpose of benefiting some share-
l/ri). holders or their friends at the expense of other shareholders or so 

that some shareholders or their friends will wrest control of the 
company from the other shareholders. In the present case Horace 

r. 
M('( 'ANN. 

^ '̂Fnliaiii'i.'''' Soiithcott was the donee of this fiduciary power. It was still a 
fiduciary power although he could issue the new shares to the 
trustee company, if it agreed to accept them on trust for himself 
to the exclusion of the McCanns. He could take advantage of the 
power to benefit himself if such a benefit was incidental to a bona-
fide exercise of the power but he could not use the power ostensibly 
to benefit the company but really to benefit himself at the expense 
of tfie McCanns. In HirscJie v. Sims (1), Lord Selborne said : " If 
the true effect of the whole evidence is, that the defendants truly 
and reasonably believed at the time that what they did was for the 
interest of the company, they are not chargeable with dolus malus 
or breach of trust merely because in promoting the interest of the 
company they were also promoting their own" (2). In .Mills v. 
Mills (3) the present Chief Justice said : " Directors of a company 
are fiduciary agents, and a power conferred upon them cannot be 
exercised in order to obtain some private advantage or for any 
purpose foreign to the power. It is only one application of the 
general doctrine expressed by Lord Northington in Aleyn v. 
Belchier (4) : ' No point is better established than that, a person 
having a power, must execute it bona fide for the end designed, 
otherwise it is corrupt and void ' " (5). The interests of the McCanns, 
who held sixty of the sixty-one issued shares in each holding 
company, were interests which Horace was bound to take into 
account in deciding whether it would be in the interests of the 
corporators as a whole to fiquidate the debts of £4,199 by the 
issue of new shares at par. It is unfortunate that he died on 8th 
October 1949, before the hearing of the suit, and that his evidence 
was not available, but there is ample evidence, we think, to support 
the inference drawn by both Mayo J. and the Full Supreme Court 
that Horace, on 20th December 1948, was intent only upon advanc-
ing bis own interests and left the interests of the McCanns completely . 
out of account. He was not thinking of what would benefit the 
corporators as a whole. He was thinking only of what would 
benefit himself. 

(J) (1894) A.C. 654. (4) (1758) 1 Eden 132, at p. 138 [28 
(2) (1894) A.C., at pp. 600-601. E.R. 634, at p. 63/]. 
(3) (1938) 60 C.L.R. 150. (5) (1938) 60 C.L.R., at p. 185. 

Kittci .1. 
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Ritto J. 

Mayo J., after valuing the shares in Southcott Ltd. at £2 12s. 6d., 
thought that the allotment of the 4,199 shares was invalid because 
the shares required to raise the new capital should have been issued J^TQ^J^J^J 

at a premium. He said that an issue at par could not be treated LTD. 
as being for the benefit or the intended benefit of any of the holding M C C A N N . 

companies and found that in deciding to issue the shares at par 
• i n , ^ T • - , , n p Williams A.C.J. 

Horace mtended to benefit his own mterests regardless oi the î iiaiagar J. 
consequences to the other shareholders. Mayo J. would have granted 
the plaintiffs some relief had he not thought that this improper 
purpose only made the issue irregular and that this irregularity was 
one that could be cured by the company in general meeting. 
Accordingly, applying the rule in Foss v. Harbottle (1) and Mozley 

v. Alston (2) it was a wrong done to the company and not to the 
individual shareholders and of such a nature that only the company 
and not the individual shareholders could complain and therefore 
only justiciable in a suit in which the company was the plaintiff. 

The Full Court paid a great deal of attention to the fact that the 
new shares were issued before the dividend was declared. They 
thought that this was oppressive to the McCanns for the only way 
they had of paying the gift and death duties amounting in each 
case to £337 was from dividends or by a sale of the shares and this 
would mean that they only received a small fraction of the dividend 
instead of sixty sixty-firsts of it and their shares were greatly 
reduced in value. Ligertwood J. found that the new issue, instead 
of furthering the interests of members as a body, favoured and was 
intended to favour one shareholder, namely, Horace Southcott, 
at the expense of the remaining two. He held that the issue was of 
a fraudulent character in the sense that it was done deliberately 
by Horace in his own interests to the detriment of the McCanns 
and in the circumstances was oppressive towards them. He said : 
" The issue was made in breach of Horace Southcott's fiduciary 
relationship to the holding company and its shareholders considered 
as a whole, and, in my opinion, was beyond his powers as a 
director " (3). 

There is no direct evidence of the purpose which led Horace to 
capitalise the debts of £4,199. I t is a matter of inference from all 
the circumstances. But it is clear that Horace received advice 
on the matter from others, particularly from Birbeck and to a 
lesser degree from Crase and VValch. I t is equally clear from the 
following extracts from the evidence of Morison, the secretary of 

(1) (184.3) 2 Hare 461 [67 E.R. 189]. (3) (1953) S.A.S.R. 2.3.3, at p. 254. 
(2) (1847) I Ph. 790 [41 E.R. 8.3.3]. 
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H. C. OF A. Soutlicott Lt-d. iiiid of the liolding companies, who was in his con-
lidence, that Horace acted on this advice. " Question : Taking 

N̂̂ iĵ jĵ û j, point at the date of ttie death of C. M. Southcott—from then 
LTD. onwards until Horace died—did he to your knowledge obtain advice 

MCC 'LNN various officers of Elder's Trustee Company and from you 

and from Mr. Walch about the four investment companies of C. M. 
Southcott's ? To his Honour : Answer : I was present at the 
time. Question: Those officers of Elder's Trustee Company 
included the General Manager Mr. Wade, Mr. Birbeck and Mr. 
Crase ? Answer : I don't know about Mr. Wade, but Mr. Birbeck 
and Mr. Crase. Question : Before the meeting of 20/12/48 had 
there been discussions at which you were present between Horace 
Southcott, representatives of Elder's Trustee Company, and Mr. 
Walch about taking the course which was taken on the 20/12/48 ? 
Answer : Yes. I was present at them. Question : Did Mr. Horace 
Southcott in carrying out what was done on the 20/12/48 act contrary 
to any views expressed by any of those gentlemen ? Answer : No. 
Question : To your knowledge who of those same gentlemen knew 
what was going on at the meeting of 20/12/48 ? (Minute B o o k -
Ex. E27—Shown to Witness). Answer : There were two or three 
meetings held on that day. According to the Minute Book there 
were present Mr. H. Southcott, the Governing Director and the 
Secretary, Mr. D. C. Morison. That applies to all three of the 
meetings on that day. Mr. Walch of Steele, Calder, Slade & Walch 
was also present at all those meetings throughout all the busmess 
that was done—and at some stage, if not all the time, Mr. Birbeck 
of Elder's Trustee Company was also present. As Secretary I, 
after the first meeting gave a formal notice of the issue of the 
large parcel of shares to Elder's Trustee Company and Elder's 
Trustee Company in turn before the final meeting indicated that 
they would take the whole of those shares. Question : Are you 
able to say whether or not from start to finish Mr. Horace Southcott 
acted in accordance with the advice of Mr. Walch of Messrs. Steele, 
Calder, Slade and Walch ? Answer : Yes. Question : And as 
far as Mr. Birbeck was concerned, are you able to say the same 
thing—that what he did was in accordance with advice of Mr. 
Walch and/or Mr. Birbeck ? Answer : Yes. To his Honour^: 
What he did was in accordance with the advice of both of them ". 

There is no reason to doubt that this advice was honestly given, 
but all these advisers approached the problem from the wrong 
an< l̂e. They all regarded the holding companies as companies 
foimed by Clifford for the purpose of avoiding taxation and for 
his own sole benefit and never regarded the McCanns as having 



V. 
M C C A N N . 

90 C.L.R.] OF AUSTRALIA. 443 

any real beneficial stake in tliem. Consequently they only con-
sidered Horace's interests and what would be for Horace's benefit, 
and never considered whether what was proposed to be done would ISTGURLI 

be fair and reasonable in the interests of the McCanns. Birbeck LTD. 
admitted that he considered that what benefited Horace benefited 
the companies and that he did not consider or discuss with Horace 
the interests of the McCanns at all. He said that he considered Wiiagar' j ." ' 

that in view of the articles of association in regard to the rights 
attached to the life governor's share, " the real value of ordinary 
shareholders' shares was inconsiderable, almost nothing " . 

Question : You considered that the power of the life governor 
and his rights completely obliterated the rights of anybody else ? 
Answer : Well, that close to that that it did not matter. Question : 
Were those matters you have just mentioned discussed with Horace 
Southcott ? Answer : Yes, I can't remember the details—but they 
were discussed fully. I don't know whether the value of the shares 
were discussed at that time. Question : As far as you know the 
discussions that took place—-whether between you and Horace 
Southcott or between you and anybody else—in regard to the 
transactions before 20th December 1948 included no reference 
at all either to the McCanns or their shares ? Answer : That is 
correct. Question : Did you regard the interests of these companies 
—Myall Limited and the others and the interests of Horace South-
cott as identical 1 Answer : Virtually, I did. What benefited the 
companies qua Horace Southcott would benefit Horace Southcott 
and what benefited Horace Southcott qua the companies would 
benefit the companies. Question : And in that situation you did 
not consider the McCanns at all, did you ? Answer : No, I did not " . 

Crase's attitude was to the same effect. " Question : Have you 
made a valuation of the shares in these smaller investment com-
pam'es ? Answer : No. Actually there wasn't a valuation made ; 
it was an arithmetic calculation arrived at from the value of 
Southcott's shares. Question : Have you any opinion as to the real 
value—as a selling proposition of the shares in the investment 
companies ? Answer : Yes, I'm quite sure that in view of the articles 
giving the governing director overwhelming voting rights and the 
power to issue shares all of which might be taken by himself that 
no investor would be interested in the shares at anything in excess 
of par, and I think it would be extremely difficult to find anyone 
to buy them, even at that price. Question : Do I understand that 
your valuation was affected by your acceptance of the position 
that the governing director was entitled to exercise all or any 
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H. C. OF A. yf jiig powers qua, the shares directly for his own personal benefit ? 
Answer : Yes, you might say that. Question : I take it, on the 

JsGVKLi y""^ ^he governing director's powers, he had what 
LTD. might be called a benevolent dominion over the whole of the assets 

MclAifN. company ? Answer : That is so. Question : So, in your 
. ^ view ,̂ his present and latent rights would probably be equated to 

FuiiagVr J.'" ' the surplus assets of the company ? Answer : That is so, particu-
larly when you bear in mind the reasons for which the companies 
were formed. Question : Do you suggest that that adds to the 
hfe governor's powers or qualifies them ? Answer : I always 
understood that they were formed for taxation purposes—I don't 
know whether that would alter their value ; I don't suppose it 
would. Question : If that is the position that seems to reduce 
the value of any of the other shares to practically nil ? Answer : 
That is so. Question : Your opinion in that regard is based mainly 
on what the governing director could do in his own favour ? 
Answer : Yes. Question : And, to take a specific example, including 
the view that he might issue a large number of additional shares 
to himself ? Answer : Yes. Question : But doesn't your view 
depend on whether he has the right to issue them to himself at 
par or some other figure irrespective of whether that action might 
reduce the value of the other shares already issued. Isn't that 
another implication in your view ? Answer ; That's another 
' curly ' one. I think, if I can answer that question in my own 
words—I think that the issue to himself of shares at par would 
reduce the value of the other shares. Is that what you want ? 
Question : A part of it. The other part of it is that your opinion 
of the value of the shares other than the governing director's share 
is based on your view that the governing director might issue shares 
to himself at par and thereby reduce the value of the other shares ? 
Answer : Yes " . 

With such advisers Horace could hardly fail to misconceive the 
nature of his fiduciary duty. It was almost inevitable that he would 
consider that he could do anything for his own benefit that was 
authorized by a literal reading of the articles of association, and 
that he would regard the holding companies as his own property 
and have regard solely to his own interests and disregard those of 
the McCanns. But he was the person entrusted with the power and 
it is immaterial whether he acted on the advice of others or his own 
initiative. If, in fact, he exercised the power for an ulterior purpose 
it would not be in law a bona-fide exercise thereof. It would be 
a fraud on the power for Horace to decide to capitalise the debts 
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of £4.199 not because he truly and reasonably believed it would H. C. OF A. 
be for the benefit of the corporators as a whole that the financial 
position of the holding companies should be stabiUsed, but because AJ-GUT̂ LT 

he desired to have the same control over these companies as a LTD. 
shareholder as Clifford had as the holder of the No. 1 share. I t ^ 

, , MCCANN. 

IS clear that Horace knew that the time within which he could 
convert the debts into shares and obtain complete control of the ^ FiaiTla ĵ."'̂ ' 
companies was short because it would end when the No. 1 shares 
were transferred to him. He had been advised by Birbeck, acting 
on the advice of the trustee company's solicitors, that this was the 
simplest way to obtain such control. The articles of association 
authorized him to issue the shares at par and he could therefore 
convert, the debts into 4,199 new shares. He would thereby become 
the holder of 4,200 shares in an issued capital of 4,260 shares or 
in other w^ords the holder of over ninety-eight per cent of the issued 
capital of the holding companies and, in a practical sense, bene-
ficially entitled to the 2,000 shares in Southcott Ltd. owned by 
each of these companies. Accordingly, by issuing the shares at 
par, Horace would receive the maximum benefits he could obtain 
from converting the debts into shares and would acquire the right 
to receive practically the whole of any dividends that might be 
declared from time to time. The trustee company had no power 
under Clifford Southcott's will to invest the trust funds in shares 
in the holding companies. They could only invest the sums of 
£4,199 which they held on behalf of Horace in these companies 
at his request. Horace was the person solely entitled to decide 
whether to issue fresh capital or not and on what terms and had a 
pre-emptive right to take up the new shares if they were issued. 
He was placed in a position where his interest and duty could easily 
conflict and he should have been most careful to see that his decision 
to issue the new shares was actuated by an intention to benefit 
the corporators as a whole and not to benefit himself alone : 
Hordern v. Hordern (1). 

The onus, of course, hes on the plaintiffs to prove that Horace 
used the power for an ulterior purpose, that is to say to prove, in 
the words of the present Chief Justice in Mills v. Mills (2) : " The 
substantial object the accomplishment of which formed the real 
ground of the board's " (here Horace's) " action " (3). Both Mayo 
J. and the Full Supreme Court drew the inference that Horace 
acted in bad faith. In the circumstances he could hardly hope to 

(1) (1910) A.C. 465, at p. 475. (3) (1938) 60 C.L.R., at ],. 186. 
(2) (1938) 60 C.L.R. 1.50. 
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H. C. OK A. escape this inference when we consider tiis conduct. He kept the 
proceeding's on 20tii December 1948, secret from the McCamis, 
idthough it must be usual for directors at least to inform the 

Ivri). existinji; sluxreholders of a pro])osal to issue fresli capital. It does 
AUc'ann seem likely thiit he ever considered whether it would be to the 

advantage of the corporators to iinance the payment of the debts 
k'iii'iKiif J." " wliolly or partially in some other maimer. Nor is it likely that he 

' ever considered whether it would be fair and reasonable, having 
regard to the interests of the McCanns, to issue the shares at par, 
or whether it woxdd only be fair and reasonable to issue them at 
a premium. None of these matters appears to have been raised or 
discussed at the meetings held on 20th December 1948. The whole 
scheme was cut and dried and the meetings were pure formalities. 
It was cut and dried because its authors all believed, as Birbeck 
said, that the interests of the holding companies and of Horace 
were virtually identical or, as Crase said, that Horace's present and 
latent rights could be equated to the surplus assets of the holding 
companies. The only fair inference from all the circumstances is 
that the meetings were held to carry into effect a scheme designed 
for Horace's sole benefit and adopted by him. 

There is further, though less important, evidence which lends 
support to the inference that Horace was thinking only of himself. 
It would have been advantageous for the holding companies to 
have taken up their proportion of the new issue of 10,000 shares 
by Southcott Ltd. on 19th November 1948. It might have been 
diiiicult for them to provide the purchase money but it was not 
necessarily impossible and the McCanns might at least have been 
consulted. Horace benefited considerably because the new shares 
were worth at least £2 and probably considerably more. Chfford 
had bequeathed all his shares in Southcott Ltd. to Horace so that, 
by refusing to take up the new issue on behalf of the holding 
companies, Horace was able to take them up himself. Another 
straw in the wind is the fact that Horace did not find it necessary 
to convert the debts into shares in the four holding companies he 
had formed himself. If it was necessary to capitalise the debts 
of the holding companies formed by Chfford to stabilize their 
financial position, it would appear to follow that it was equally 
necessary to stabilize the financial position of Horace's companies. 
The fact that Horace capitalised one series of debts and not the 
other assists the inference that his real purpose was to acquire 
control of the former companies and swamp their capital and not 
to stabilize them. 
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He was misled by his advisers into believing he had simply 
to study his own interests. The advice may have been very 
palatable as it appears that at least from May 1948 there had XGUKLI 

been a feud between the McCanns and himself. Be that as it may, LTD. 
hostility between a trustee and his beneficiaries does not lessen MCCANN 

the burden of a trustee's fiduciary obligations. He regarded the 
McCanns' holdings of sixty sixty-firsts of the issued capital as Fiiiugar j."' 
worthless, although they must have increased in value as the 
debts diminished, and at Cliiford's death one-fifth of the debts 
had been discharged, although the shares they held had the same 
rights to participate in dividends or in a winding-up as the No. 1 
shares and the same value had been placed on them as on these 
shares for the purposes of duty. Although Horace had pre-emptive 
rights over the new issue he was bound, in deciding to issue the 
new shares and the terms upon which they were to be issued, to 
take the interests of the McCanns into account and in failing to 
do so he committed a breach of his fiduciary duty to consider the 
interests of the companies as a whole. 

In these circumstances the plaintiifs have a clear right to sue 
in their own names to remedy the breach of trust. They are entitled 
to a declaration that the allotment of the 4,199 shares was invalid 
and should be set aside and to an order for the rectification of the 
register. They have individual statutory rights to have the register 
rectified under s. 124 of the Companies Act 1934-1952 (S.A.) {Grant 
V. John Grant & Sons Pty. Ltd. (1) ). Apart from statute the 
case is one which falls squarely within the words of Lord Davey 
in Burland v. Earle (2), that where the acts complained of are of a 
fraudulent character the minority can sue where the persons against 
whom the relief is sought hold and control the majority of shares 
in the company and will not permit an action to be brought in the 
name of the company. Attempts were made by the trustee company 
after the death of Horace to have the issues confirmed in general 
meeting. The question arose whether there was a quorum present 
but it is unnecessary to decide it. As we have said, a shareholder 
is not a trustee of his vote and can use it to advance his own 
interests at a general meeting. But even in general meeting a 
majority of shareholders cannot exercise their votes for the purpose 
of appropriating to themselves property or advantages which 
belong to the company for that would be for the majority to oppress 
the minority. The right to issue new capital is an advantage which 
belongs to the company. Any attempt by directors or by the 

(1) (19.50) 8 2 C . L . R . 1. (2) ( 1 9 0 2 ) A . C . 8 3 , a t ]). 9.3. 
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H. OK A. company to exorcise this right not for the benefit of the company 
1953. ^viioie but so as to benefit the majority to the detriment of the 

minority could be restrained in a suit brought by the minority Nouki.1 

V. 

iMCC.-vnn. 

Ltd. against the company and the majority: Cook v. Deeks (1). 
For these reasons we must dismiss tiie appeal. 

Appeal dismissed with costs. 

Solicitors for the appellants, Finlayson, Phillips, Astley & 

Hay ward. 

Solicitors for the respondents, Moulden & Sons. 

B. H. 

(1) (1910) 1 A.C. 554. 


