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1. Notices of Motion respectively dated 5 May 2003 and 22 May 2003
dismissed with costs.

2. Application dismissed with costs.
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GUMMOW, HAYNE AND CALLINAN JJ. The argument on this motion for
orders absolute in the first instance was heard pursuant to an order dated
10 February 2003 with the appeal in Glennan v Commissioner of Taxation®.
What follows should be read with the reasons for judgment in that case.

On 27 June 2000, Kirby J dismissed an application for an order nisi for
prohibition and mandamus and the grant of ancillary relief by way of certiorari
and an order for extension of time made by Mr Glennan against the
Commissioner of Taxation ("the Commissioner™) and the judges of the Federal
Court of Australia’>. An application for leave to appeal was discontinued on
9 April 2001. It is apparent from the transcript of the argument before Kirby J
that, contrary to the assertion now made by the applicant, his Honour was not
sitting in "private chambers".

In addition to the orders for prohibition, mandamus and certiorari directed
to the Commissioner and the judges of the Federal Court, a declaration is sought
that the judgment and orders pronounced by Kirby J on 27 June 2000 were null
and void. His Honour has not been joined as a respondent to the application but
the respondents who have been joined were parties to the proceeding before
Kirby J. What is involved in the present application is an attempt, by the use of
the declaratory remedy, to impeach the orders disposing of the earlier application
to a Justice of this Court.

Section 34 of the Judiciary Act 1903 (Cth) (“the Judiciary Act") provides
for the appellate process in respect of decisions by single Justices. That avenue
was pursued but then abandoned by the discontinuance on 9 April 2001 of the
leave application.

Mr Glennan appears to be of the view, asserted at various stages in the
submissions, that there is conferred by the Constitution rights to proceed by
appeal or by further proceeding in the original jurisdiction of this Court and that
the pursuit and abandonment of the appellate avenue leaves the other still
available to him.

In respect of a decision of a Justice of this Court no such duality of rights
exists. The only avenue is that provided by the appeal processes established by
s 73(i) of the Constitution and regulated by s 34 of the Judiciary Act. Thus, it has
been established from the earliest days of the High Court that a Justice of this

1 [2003] HCA 31.

2 Re Carmody; Ex parte Glennan (2000) 74 ALJR 1148; 173 ALR 145.
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Court is not within the scope of the expression "an officer of the
Commonwealth™ for the purposes of s 75(v) of the Constitution. Reference may
be made to Federated Engine Drivers' and Firemen's Association of Australasia
v Colonial Sugar Refining Co Ltd®, R v Murray and Cormie; Ex parte the
Comryonwealth“, Re Brennan; Ex parte Muldowney® and Re Jarman; Ex parte
Cook”.

Kirby J gave detailed reasons for judgment in which he identified what
appeared to be the four essential matters agitated by Mr Glennan's application’.
Given his Honour's conclusions, it was unnecessary for him to deal with the
application for extension of time.

The draft order nisi seeks to re-agitate various grounds involved in those
put to Kirby J and this the Court should not countenance.

There is also an attempt to put forward, as a new ground, the allegation of
"equitable fraud". That ground also was put forward in the appeal in Glennan v
Commissioner of Taxation. It must fail for the reasons given in that judgment.
The same is true respecting the consequences of any failure to issue notices
required by s 78B of the Judiciary Act and the proposition that there was a fatal
failure by the Commissioner in the proceeding in the Administrative Appeals
Tribunal to comply with the requirements of s 37(1) of the Administrative
Appeals Tribunal Act 1975 (Cth), as modified by s 14ZZF of the Taxation
Administration Act 1953 (Cth). Further, there could have been no denial to
Mr Glennan of procedural fairness by failure to disclose to him the Taxation
Determination TD 93/58 where that ruling did no more than restate the
applicable law.

The applicant asserts that the proceeding before Kirby J was disposed of
by procedures which rendered constitutionally infirm the orders made by his
Honour. That submission might properly be made, if at all, in an appeal under
the provisions to which reference has been made. In any event, it lacks
substance. It is said that the procedures by which this Court deals with

3 (1916) 22 CLR 103 at 117.

4 (1916) 22 CLR 437 at 452-453.

5 (1993) 67 ALJR 837; 116 ALR 619.

6 (1997) 188 CLR 595 at 603, 610, 630, 636.

7 (2000) 74 ALJR 1148 at 1151-1152 [14]; 173 ALR 145 at 150-151.
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applications for relief under s 75(v) of the Constitution are dictated by those of
"the Court of King's Bench, sitting at Westminster, as at the proclamation of the
Commonwealth (1901)". No such court existed in 1901, the Judicature
legislation having established the High Court of Justice some 25 years earlier. In
Re Refugee Review Tribunal; Ex parte Aala®, Hayne J emphasised that the
remedies mentioned in s75(v) cannot be co-extensive with their English
progenitors.

The combination of ss 15 and 16 of the Judiciary Act and O 55 of the
High Court Rules provided the foundation for the procedures by which Kirby J
dealt with the application in question.

The motions dated 5 May 2003 and 22 May 2003 should be dismissed
with costs for the reasons given in the judgment on the appeal.

The application should be dismissed with costs.

8  (2000) 204 CLR 82 at 140-141 [162].



	HIGH COURT OF AUSTRALIA


<<

  /ASCII85EncodePages false

  /AllowTransparency false

  /AutoPositionEPSFiles true

  /AutoRotatePages /All

  /Binding /Left

  /CalGrayProfile (Gray Gamma 2.2)

  /CalRGBProfile (sRGB IEC61966-2.1)

  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)

  /sRGBProfile (sRGB IEC61966-2.1)

  /CannotEmbedFontPolicy /Warning

  /CompatibilityLevel 1.5

  /CompressObjects /All

  /CompressPages true

  /ConvertImagesToIndexed true

  /PassThroughJPEGImages true

  /CreateJobTicket false

  /DefaultRenderingIntent /Default

  /DetectBlends true

  /DetectCurves 0.1000

  /ColorConversionStrategy /sRGB

  /DoThumbnails true

  /EmbedAllFonts true

  /EmbedOpenType false

  /ParseICCProfilesInComments true

  /EmbedJobOptions true

  /DSCReportingLevel 0

  /EmitDSCWarnings false

  /EndPage -1

  /ImageMemory 1048576

  /LockDistillerParams false

  /MaxSubsetPct 100

  /Optimize true

  /OPM 1

  /ParseDSCComments true

  /ParseDSCCommentsForDocInfo true

  /PreserveCopyPage true

  /PreserveDICMYKValues true

  /PreserveEPSInfo false

  /PreserveFlatness true

  /PreserveHalftoneInfo false

  /PreserveOPIComments false

  /PreserveOverprintSettings true

  /StartPage 1

  /SubsetFonts true

  /TransferFunctionInfo /Apply

  /UCRandBGInfo /Remove

  /UsePrologue false

  /ColorSettingsFile ()

  /AlwaysEmbed [ true

  ]

  /NeverEmbed [ true

    /Arial-Black

    /Arial-BlackItalic

    /Arial-BoldItalicMT

    /Arial-BoldMT

    /Arial-ItalicMT

    /ArialMT

    /ArialNarrow

    /ArialNarrow-Bold

    /ArialNarrow-BoldItalic

    /ArialNarrow-Italic

    /CenturyGothic

    /CenturyGothic-Bold

    /CenturyGothic-BoldItalic

    /CenturyGothic-Italic

    /CourierNewPS-BoldItalicMT

    /CourierNewPS-BoldMT

    /CourierNewPS-ItalicMT

    /CourierNewPSMT

    /Georgia

    /Georgia-Bold

    /Georgia-BoldItalic

    /Georgia-Italic

    /Impact

    /LucidaConsole

    /Tahoma

    /Tahoma-Bold

    /TimesNewRomanMT-ExtraBold

    /TimesNewRomanPS-BoldItalicMT

    /TimesNewRomanPS-BoldMT

    /TimesNewRomanPS-ItalicMT

    /TimesNewRomanPSMT

    /Trebuchet-BoldItalic

    /TrebuchetMS

    /TrebuchetMS-Bold

    /TrebuchetMS-Italic

    /Verdana

    /Verdana-Bold

    /Verdana-BoldItalic

    /Verdana-Italic

  ]

  /AntiAliasColorImages false

  /CropColorImages true

  /ColorImageMinResolution 150

  /ColorImageMinResolutionPolicy /OK

  /DownsampleColorImages true

  /ColorImageDownsampleType /Bicubic

  /ColorImageResolution 150

  /ColorImageDepth -1

  /ColorImageMinDownsampleDepth 1

  /ColorImageDownsampleThreshold 1.50000

  /EncodeColorImages true

  /ColorImageFilter /DCTEncode

  /AutoFilterColorImages true

  /ColorImageAutoFilterStrategy /JPEG

  /ColorACSImageDict <<

    /QFactor 0.76

    /HSamples [2 1 1 2] /VSamples [2 1 1 2]

  >>

  /ColorImageDict <<

    /QFactor 0.76

    /HSamples [2 1 1 2] /VSamples [2 1 1 2]

  >>

  /JPEG2000ColorACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 15

  >>

  /JPEG2000ColorImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 15

  >>

  /AntiAliasGrayImages false

  /CropGrayImages true

  /GrayImageMinResolution 150

  /GrayImageMinResolutionPolicy /OK

  /DownsampleGrayImages true

  /GrayImageDownsampleType /Bicubic

  /GrayImageResolution 150

  /GrayImageDepth -1

  /GrayImageMinDownsampleDepth 2

  /GrayImageDownsampleThreshold 1.50000

  /EncodeGrayImages true

  /GrayImageFilter /DCTEncode

  /AutoFilterGrayImages true

  /GrayImageAutoFilterStrategy /JPEG

  /GrayACSImageDict <<

    /QFactor 0.76

    /HSamples [2 1 1 2] /VSamples [2 1 1 2]

  >>

  /GrayImageDict <<

    /QFactor 0.76

    /HSamples [2 1 1 2] /VSamples [2 1 1 2]

  >>

  /JPEG2000GrayACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 15

  >>

  /JPEG2000GrayImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 15

  >>

  /AntiAliasMonoImages false

  /CropMonoImages true

  /MonoImageMinResolution 1200

  /MonoImageMinResolutionPolicy /OK

  /DownsampleMonoImages true

  /MonoImageDownsampleType /Bicubic

  /MonoImageResolution 1200

  /MonoImageDepth -1

  /MonoImageDownsampleThreshold 1.50000

  /EncodeMonoImages true

  /MonoImageFilter /CCITTFaxEncode

  /MonoImageDict <<

    /K -1

  >>

  /AllowPSXObjects true

  /CheckCompliance [

    /None

  ]

  /PDFX1aCheck false

  /PDFX3Check false

  /PDFXCompliantPDFOnly false

  /PDFXNoTrimBoxError true

  /PDFXTrimBoxToMediaBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXSetBleedBoxToMediaBox true

  /PDFXBleedBoxToTrimBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXOutputIntentProfile ()

  /PDFXOutputConditionIdentifier ()

  /PDFXOutputCondition ()

  /PDFXRegistryName ()

  /PDFXTrapped /False



  /CreateJDFFile false

  /Description <<





    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e55464e1a65876863768467e5770b548c62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200036002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>

    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc666e901a554652d965874ef6768467e5770b548c52175370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200036002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>

    /CZE <>

    /DAN <>

    /DEU <>

    /ESP <>

    /ETI <>

    /FRA <>







    /HUN <>

    /ITA (Utilizzare queste impostazioni per creare documenti Adobe PDF adatti per visualizzare e stampare documenti aziendali in modo affidabile. I documenti PDF creati possono essere aperti con Acrobat e Adobe Reader 6.0 e versioni successive.)

    /JPN <>

    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020be44c988b2c8c2a40020bb38c11cb97c0020c548c815c801c73cb85c0020bcf4ace00020c778c1c4d558b2940020b3700020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200036002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>

    /LTH <>

    /LVI <>

    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken waarmee zakelijke documenten betrouwbaar kunnen worden weergegeven en afgedrukt. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 6.0 en hoger.)

    /NOR <>

    /POL <>

    /PTB <>





    /SKY <>



    /SUO <>

    /SVE <>

    /TUR <>



    /ENU (Use these settings to create Adobe PDF documents suitable for reliable viewing and printing of business documents.  Created PDF documents can be opened with Acrobat and Adobe Reader 6.0 and later.)

  >>

>> setdistillerparams

<<

  /HWResolution [400 400]

  /PageSize [612.000 792.000]

>> setpagedevice



