HIGH COURT OF AUSTRALIA

FRENCH CJ,
GUMMOW, HAYNE, HEYDON, CRENNAN, KIEFEL AND BELL JJ

PAUL NICHOLAS PLAINTIFF
AND
THE COMMONWEALTH OF AUSTRALIA & ANOR DEFENDANTS

Nicholas v The Commonwealth [2011] HCA 29

10 August 2011
S183/2010
ORDER
1. Order that the question stated in the special case be answered as follows:
Question: Is item 5 of Schedule 1 to the Military Justice (Interim

Measures) Act (No 2) 2009 (Cth) a valid law of the
Commonwealth Parliament?

Answer: Yes.

2. The plaintiff pay the defendants' costs.

Representation
B Levet with A B Petrie for the plaintiff (instructed by Kinghan & Associates)

S J Gageler SC, Solicitor-General of the Commonwealth with S J Free for the
first defendant (instructed by Australian Government Solicitor)

Submitting appearance for the second defendant

Notice: This copy of the Court's Reasons for Judgment is subject to
formal revision prior to publication in the Commonwealth Law Reports.
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FRENCH CJ, GUMMOW, HAYNE, CRENNAN, KIEFEL AND BELL JJ.
From 1 January 2004 until 25 August 2008, the plaintiff was a commissioned
officer in the Australian Army, holding the rank of Captain. Between 18 and
25 August 2008 he was tried by the Australian Military Court (“the AMC") on
11 charges under the Defence Force Discipline Act 1982 (Cth) (“the Discipline
Act"). On 25 August 2008, he was convicted of four of those offences, two of
obtaining a financial advantage contrary to s 135.2(1) of the Criminal Code (Cth)
(as applied by s 61(3) of the Discipline Act), one of engaging in conduct tending
and intended to pervert the course of justice and one of attempting to pervert the
course of justice. He was sentenced to be reduced in rank to Lieutenant with
seniority in that rank dating from 1 January 2006, to dismissal from the defence
force effective on 19 September 2008 and to a severe reprimand. Orders were
made that he pay certain amounts as reparation to the Commonwealth.

On 26 August 2009, after the orders made by the AMC had taken effect,
this Court declared* that the provisions of Div 3 of Pt VIl of the Discipline Act,
which established the AMC, were invalid. In response to this decision, the
Parliament enacted the Military Justice (Interim Measures) Act (No 2) 2009 (Cth)
("the Interim Measures No 2 Act"), the provisions of Pt 2 of Sched 1 to which
Act apply with respect to certain punishments imposed by the AMC (including
those imposed on the plaintiff).

By an action brought in the original jurisdiction of this Court the plaintiff
alleged that those provisions of the Interim Measures No 2 Act which "purport to
give effect to punishments ... and orders made by the [AMC] are invalid". He
sought a declaration that the relevant provisions of the Interim Measures No 2
Act are invalid, together with declarations that the convictions recorded by the
AMC against him are invalid, that the punishments imposed on him are invalid
and that his dismissal from the defence force was invalid and of no effect.

His central allegation was that the Interim Measures No 2 Act is a bill of
pains and penalties and thus invalid as being contrary to Chlll of the
Constitution.

The second defendant, the Chief of the Defence Force, filed a submitting
appearance. The plaintiff and the Commonwealth joined in stating a special case
in which the following question was stated for the opinion of the Full Court:

1 Lane v Morrison (2009) 239 CLR 230; [2009] HCA 29.



French CJ
Gummow J
Hayne J
Crennan J
Kiefel J
Bell J

"Is item 5 of Schedule 1 to the [Interim Measures No 2 Act] a valid law of
the Commonwealth Parliament?"

The special case was heard at the same time as the special case stated in Haskins
v The Commonwealth?,

The impugned provisions and the arguments advanced in support of the
submission that the impugned provisions constituted a bill of pains and penalties
are sufficiently recorded in the reasons given in Haskins. For the reasons given
in Haskins, the question stated in the special case in this matter should be
answered "Yes". The impugned provisions of the Interim Measures No 2 Act do
not have the prohibited features of a bill of pains and penalties. The impugned
provisions are not invalid as contrary to Ch Ill. The plaintiff must pay the costs
of the special case.

2 [2011] HCA 28.



Heydon J
3.

HEYDON J. The plaintiff, Paul Nicholas, seeks certain declarations against the
first defendant, the Commonwealth of Australia, and the second defendant, the
Chief of the Defence Force. The declarations include declarations that
convictions recorded by the Australian Military Court against him, punishments
imposed by the Australian Military Court on him, and his dismissal from the
Australian Defence Force were invalid. He was convicted on two charges
relating to the obtaining of financial advantage, and two charges relating to
perverting the course of justice. Taken as a whole, the sentences were a
reduction in rank, orders to pay reparation, a severe reprimand, and dismissal
from the Defence Force.

The circumstances relating to the plaintiff's claim are largely the same as
those relating to the plaintiff in Haskins v The Commonwealth?®, save that the
plaintiff in that case lost his liberty for a time, and the plaintiff in this case has
been dismissed. The Australian Military Court's convictions, punishments and
orders would have been invalid but for the Military Justice (Interim Measures)
Act (No 2) 2009 (Cth).

However, for the reasons given in relation to the plaintiff in Haskins v The
Commonwealth?, item 5 of Sched 1 to that Act is invalid. The question in the
Special Case should be so answered. Some additional arguments were advanced
for that outcome, but they need not be considered. The declarations which the
plaintiff seeks should be made. The first defendant must pay the plaintiff's costs.

3 [2011] HCA 28.

4 [2011] HCA 28 at [95]-[113].



	HIGH COURT OF AUSTRALIA


<<

  /ASCII85EncodePages false

  /AllowTransparency false

  /AutoPositionEPSFiles true

  /AutoRotatePages /All

  /Binding /Left

  /CalGrayProfile (Gray Gamma 2.2)

  /CalRGBProfile (sRGB IEC61966-2.1)

  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)

  /sRGBProfile (sRGB IEC61966-2.1)

  /CannotEmbedFontPolicy /Warning

  /CompatibilityLevel 1.5

  /CompressObjects /All

  /CompressPages true

  /ConvertImagesToIndexed true

  /PassThroughJPEGImages true

  /CreateJobTicket false

  /DefaultRenderingIntent /Default

  /DetectBlends true

  /DetectCurves 0.1000

  /ColorConversionStrategy /sRGB

  /DoThumbnails true

  /EmbedAllFonts true

  /EmbedOpenType false

  /ParseICCProfilesInComments true

  /EmbedJobOptions true

  /DSCReportingLevel 0

  /EmitDSCWarnings false

  /EndPage -1

  /ImageMemory 1048576

  /LockDistillerParams false

  /MaxSubsetPct 100

  /Optimize true

  /OPM 1

  /ParseDSCComments true

  /ParseDSCCommentsForDocInfo true

  /PreserveCopyPage true

  /PreserveDICMYKValues true

  /PreserveEPSInfo false

  /PreserveFlatness true

  /PreserveHalftoneInfo false

  /PreserveOPIComments false

  /PreserveOverprintSettings true

  /StartPage 1

  /SubsetFonts true

  /TransferFunctionInfo /Apply

  /UCRandBGInfo /Remove

  /UsePrologue false

  /ColorSettingsFile ()

  /AlwaysEmbed [ true

  ]

  /NeverEmbed [ true

    /Arial-Black

    /Arial-BlackItalic

    /Arial-BoldItalicMT

    /Arial-BoldMT

    /Arial-ItalicMT

    /ArialMT

    /ArialNarrow

    /ArialNarrow-Bold

    /ArialNarrow-BoldItalic

    /ArialNarrow-Italic

    /CenturyGothic

    /CenturyGothic-Bold

    /CenturyGothic-BoldItalic

    /CenturyGothic-Italic

    /CourierNewPS-BoldItalicMT

    /CourierNewPS-BoldMT

    /CourierNewPS-ItalicMT

    /CourierNewPSMT

    /Georgia

    /Georgia-Bold

    /Georgia-BoldItalic

    /Georgia-Italic

    /Impact

    /LucidaConsole

    /Tahoma

    /Tahoma-Bold

    /TimesNewRomanMT-ExtraBold

    /TimesNewRomanPS-BoldItalicMT

    /TimesNewRomanPS-BoldMT

    /TimesNewRomanPS-ItalicMT

    /TimesNewRomanPSMT

    /Trebuchet-BoldItalic

    /TrebuchetMS

    /TrebuchetMS-Bold

    /TrebuchetMS-Italic

    /Verdana

    /Verdana-Bold

    /Verdana-BoldItalic

    /Verdana-Italic

  ]

  /AntiAliasColorImages false

  /CropColorImages true

  /ColorImageMinResolution 150

  /ColorImageMinResolutionPolicy /OK

  /DownsampleColorImages true

  /ColorImageDownsampleType /Bicubic

  /ColorImageResolution 150

  /ColorImageDepth -1

  /ColorImageMinDownsampleDepth 1

  /ColorImageDownsampleThreshold 1.50000

  /EncodeColorImages true

  /ColorImageFilter /DCTEncode

  /AutoFilterColorImages true

  /ColorImageAutoFilterStrategy /JPEG

  /ColorACSImageDict <<

    /QFactor 0.76

    /HSamples [2 1 1 2] /VSamples [2 1 1 2]

  >>

  /ColorImageDict <<

    /QFactor 0.76

    /HSamples [2 1 1 2] /VSamples [2 1 1 2]

  >>

  /JPEG2000ColorACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 15

  >>

  /JPEG2000ColorImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 15

  >>

  /AntiAliasGrayImages false

  /CropGrayImages true

  /GrayImageMinResolution 150

  /GrayImageMinResolutionPolicy /OK

  /DownsampleGrayImages true

  /GrayImageDownsampleType /Bicubic

  /GrayImageResolution 150

  /GrayImageDepth -1

  /GrayImageMinDownsampleDepth 2

  /GrayImageDownsampleThreshold 1.50000

  /EncodeGrayImages true

  /GrayImageFilter /DCTEncode

  /AutoFilterGrayImages true

  /GrayImageAutoFilterStrategy /JPEG

  /GrayACSImageDict <<

    /QFactor 0.76

    /HSamples [2 1 1 2] /VSamples [2 1 1 2]

  >>

  /GrayImageDict <<

    /QFactor 0.76

    /HSamples [2 1 1 2] /VSamples [2 1 1 2]

  >>

  /JPEG2000GrayACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 15

  >>

  /JPEG2000GrayImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 15

  >>

  /AntiAliasMonoImages false

  /CropMonoImages true

  /MonoImageMinResolution 1200

  /MonoImageMinResolutionPolicy /OK

  /DownsampleMonoImages true

  /MonoImageDownsampleType /Bicubic

  /MonoImageResolution 1200

  /MonoImageDepth -1

  /MonoImageDownsampleThreshold 1.50000

  /EncodeMonoImages true

  /MonoImageFilter /CCITTFaxEncode

  /MonoImageDict <<

    /K -1

  >>

  /AllowPSXObjects true

  /CheckCompliance [

    /None

  ]

  /PDFX1aCheck false

  /PDFX3Check false

  /PDFXCompliantPDFOnly false

  /PDFXNoTrimBoxError true

  /PDFXTrimBoxToMediaBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXSetBleedBoxToMediaBox true

  /PDFXBleedBoxToTrimBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXOutputIntentProfile ()

  /PDFXOutputConditionIdentifier ()

  /PDFXOutputCondition ()

  /PDFXRegistryName ()

  /PDFXTrapped /False



  /CreateJDFFile false

  /Description <<





    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e55464e1a65876863768467e5770b548c62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200036002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>

    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc666e901a554652d965874ef6768467e5770b548c52175370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200036002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>

    /CZE <>

    /DAN <>

    /DEU <>

    /ESP <>

    /ETI <>

    /FRA <>







    /HUN <>

    /ITA (Utilizzare queste impostazioni per creare documenti Adobe PDF adatti per visualizzare e stampare documenti aziendali in modo affidabile. I documenti PDF creati possono essere aperti con Acrobat e Adobe Reader 6.0 e versioni successive.)

    /JPN <>

    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020be44c988b2c8c2a40020bb38c11cb97c0020c548c815c801c73cb85c0020bcf4ace00020c778c1c4d558b2940020b3700020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200036002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>

    /LTH <>

    /LVI <>

    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken waarmee zakelijke documenten betrouwbaar kunnen worden weergegeven en afgedrukt. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 6.0 en hoger.)

    /NOR <>

    /POL <>

    /PTB <>





    /SKY <>



    /SUO <>

    /SVE <>

    /TUR <>



    /ENU (Use these settings to create Adobe PDF documents suitable for reliable viewing and printing of business documents.  Created PDF documents can be opened with Acrobat and Adobe Reader 6.0 and later.)

  >>

>> setdistillerparams

<<

  /HWResolution [400 400]

  /PageSize [612.000 792.000]

>> setpagedevice



