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FRENCH CJ, GUMMOW, HAYNE AND CRENNAN JJ. Order 3 of the order
of the Court made on 7 September 2012 provided that in the absence of
agreement any question of the costs of the appeal be dealt with on the papers as
indicated in the reasons for judgment.

Written submissions have been received and the matter has been
considered on the papers. The appellant seeks orders against both the
respondents and the intervener ("the Minister"). The proposed orders would
require the respondents pay 85 per cent of the appellant's costs and the Minister
to bear the balance. But in accordance with established practice in this Court
respecting interveners, no order should be made against the Minister. If no such
order be made, the appellant seeks an order for all of its costs against the
respondents.

The respondents accept that the provision with respect to certain costs
which is made by s 570 of the Fair Work Act 2009 (Cth) does not apply to the
appeal to this Court. The respondents, however, submit that the Court should
exercise its power with respect to those costs by making no order as to costs.
They point to the absence in the Draft Notice of Appeal and the Notice of Appeal
of any order seeking costs and to the late emergence of the point shortly before
delivery of judgment on 7 September 2012.

However, those circumstances are insufficient to displace the prima facie
entitlement of the successful appellant to the costs order it seeks against the
respondents.

An order should be made that the respondents pay the costs of the
appellant.
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HEYDON J. The appellant seeks certain costs orders in relation to the appeal
only (not the application for special leave to appeal). One order is that the
respondents pay 85 per cent of its costs. The other order is that an intervener,
whose legal representatives variously described him as the Minister for Tertiary
Education, Skills, Jobs and Workplace Relations, and the Minister for
Employment and Workplace Relations, pay 15 per cent of its costs.
Alternatively, if no costs order is made against the Minister, the appellant seeks
an order that the respondents pay 100 per cent of its costs.

The appellant's desire for favourable costs orders was belatedly expressed.
The appellant did not raise it before or at the hearing on 29 March 2012. Its
claim for costs was first raised in letters to the solicitor for the first respondent
and the solicitor for the Minister on 17 July 2012. Its claim was pressed in three
further letters sent before judgment was delivered on 7 September 2012. The
solicitor for the Minister sent courteous acknowledgments of them and dealt with
their contents. The respondents did not. On 7 September 2012, this Court
ordered the parties to file written submissions about costs. Since then the parties
have pursued the question in written submissions. The solicitor for the Minister
has indicated his position by correspondence both before and after
7 September 2012.

The respondents relied on the appellant's failure to indicate that it was
seeking costs when it filed the special leave application. In particular, they relied
on the appellant's positive assertion when seeking special leave that it sought no
order as to costs. They submitted that the "appellant should not be permitted to
resile from its position." Otherwise, they said, "appellants would be encouraged
to waive any right to costs when seeking special leave to appeal and then make
an application for costs at the time of judgment.” The respondents also suggested
that the appellant's conduct was not "a mere oversight" but "a deliberate forensic
choice".

The respondents pointed to no evidence supporting that allegation. At the
start of the oral argument a member of the Court pointed out one relevant
circumstance undermining it. The appeal did not arise under the Fair Work Act
2009 (Cth), but under s 73 of the Constitution, consequent upon a grant of special
leave under the Judiciary Act 1903 (Cth). It may be inferred from that and other
circumstances that the appellant acted as it did because its legal advisers had in
good faith initially formed the erroneous view that s 570 of the Fair Work Act
applied, but later abandoned it. The respondents now concede that s 570 does
not apply. The respondents did not identify any prejudice occasioned to them
from the appellant's change in position. The respondents have not suggested that
their conduct in vigorously opposing the appeal would have been different in any
way had they been told earlier that they might have to pay the costs if they lost.
The respondents’ suggestion that the appellant's stance on costs was a forensic
device to obtain special leave is baseless. The premise of that suggestion — that a
device of that kind could ever increase the chance that special leave would be
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granted against a body like the second respondent — is equally baseless. The
second respondent is the Australian Education Union, which, it may be inferred,
stands behind the first respondent, one of its officials. It is not a penniless natural
person who will have only one curial encounter in his or her lifetime. The
respondents’ position is typical of the mindless and rancorous technicality which
characterises litigation about industrial law. It is entirely without merit. That is
particularly so in view of the extraordinary weakness of the respondents'
substantive case on the appeal.

To the extent that the Minister shared the respondents’ approach in relying
on the appellant's failure to seek a costs order in its Notice of Appeal, those
comments, with respect, apply equally to him. The Minister, however, went
beyond the respondents’ approach. In addition, he relied on (a) the proposition
that his intervention did not increase the appellant's costs to any material extent
and (b) the proposition that there are no "special circumstances" justifying a costs
order against him.

Proposition (a) is not correct. The 15 per cent figure proposed by the
appellant is a reasonable estimate of the impact which the Minister's intervention
had on the costs the appellant incurred. The Minister's written submissions were
lengthy. His oral submissions consumed a not insignificant amount of time.

As to proposition (b), the circumstances were exceptional. That is
because the Minister's stance before and during the oral hearing was not that of
an intervener, but that of a partisan. For example, some of the Minister's oral
submissions were directed to factual material. This is hardly the province of an
intervener. The respondents were represented by able and experienced counsel
who could and did put their clients' case as forcefully as possible. The arguments
for the Minister did not go beyond the respondents’' case. They were works of
supererogation. Would-be interveners who wish to behave like parties should
not intervene, or should seek to be joined as parties if they satisfy the rules for
joinder of parties, or should suffer the same fate as the losing parties in respect of
costs if they back the losing party's cause.

However, though the Minister has indicated his general position in
correspondence, the Court's orders on 7 September 2012 did not permit the
Minister to file written submissions regarding costs. Though the Minister has
requested the opportunity to file written submissions, it has not been afforded.
For that reason, it would be unjust to order that the Minister pay the appellant's
costs. But it would also be unjust to order that the respondents pay only
85 per cent of those costs. The consequence which flows from the conclusion
that the Minister is not to pay any part of the appellant's costs is not that the
appellant should bear the burden of the Minister's intervention, but that the
respondents should do so. It was, after all, the respondents who took the forensic
initiative by seeking to overturn, and overturning, an impeccable judgment by the
trial judge, which it took an appeal in this Court to restore.
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The ordinary practice of this Court when intervention takes place is not to
order that the loser pay the winner's costs less those attributable to the
intervention, but to order that the loser pay the whole of the winner's costs.

The respondents should pay 100 per cent of the appellant's costs of the
appeal.






	HIGH COURT OF AUSTRALIA
	FRENCH CJ,
	GUMMOW, HAYNE, HEYDON AND CRENNAN JJ
	THE BOARD OF BENDIGO REGIONAL
	INSTITUTE OF TECHNICAL AND
	FURTHER EDUCATION APPELLANT
	AND
	GREGORY PAUL BARCLAY & ANOR RESPONDENTS
	Board of Bendigo Regional Institute of Technical and Further Education v Barclay [No 2]
	[2012] HCA 42
	3 October 2012
	M128/2011
	ORDER
	The respondents pay the costs of the appellant.
	On appeal from the Federal Court of Australia
	Representation
	J L Bourke SC with P M O'Grady for the appellant (instructed by Lander & Rogers Lawyers)
	R C Kenzie QC with M A Irving for the first and second respondents (instructed by Holding Redlich)
	T M Howe QC with S P Donaghue SC and L E Young intervening on behalf of the Minister for Tertiary Education, Skills, Jobs and Workplace Relations (instructed by Australian Government Solicitor)
	Notice:  This copy of the Court's Reasons for Judgment is subject to formal revision prior to publication in the Commonwealth Law Reports.
	CATCHWORDS 
	Board of Bendigo Regional Institute of Technical and Further Education v Barclay [No 2]
	Procedure – Costs.
	1 FRENCH CJ, GUMMOW, HAYNE AND CRENNAN JJ.   Order 3 of the order of the Court made on 7 September 2012 provided that in the absence of agreement any question of the costs of the appeal be dealt with on the papers as indicated in the reasons for judgment.
	2 Written submissions have been received and the matter has been considered on the papers.  The appellant seeks orders against both the respondents and the intervener ("the Minister").  The proposed orders would require the respondents pay 85 per cent of the appellant's costs and the Minister to bear the balance.  But in accordance with established practice in this Court respecting interveners, no order should be made against the Minister.  If no such order be made, the appellant seeks an order for all of its costs against the respondents.
	3 The respondents accept that the provision with respect to certain costs which is made by s 570 of the Fair Work Act 2009 (Cth) does not apply to the appeal to this Court.  The respondents, however, submit that the Court should exercise its power with respect to those costs by making no order as to costs.  They point to the absence in the Draft Notice of Appeal and the Notice of Appeal of any order seeking costs and to the late emergence of the point shortly before delivery of judgment on 7 September 2012.
	4 However, those circumstances are insufficient to displace the prima facie entitlement of the successful appellant to the costs order it seeks against the respondents.
	5 An order should be made that the respondents pay the costs of the appellant.
	6 HEYDON J.   The appellant seeks certain costs orders in relation to the appeal only (not the application for special leave to appeal).  One order is that the respondents pay 85 per cent of its costs.  The other order is that an intervener, whose legal representatives variously described him as the Minister for Tertiary Education, Skills, Jobs and Workplace Relations, and the Minister for Employment and Workplace Relations, pay 15 per cent of its costs.  Alternatively, if no costs order is made against the Minister, the appellant seeks an order that the respondents pay 100 per cent of its costs. 
	7 The appellant's desire for favourable costs orders was belatedly expressed.  The appellant did not raise it before or at the hearing on 29 March 2012.  Its claim for costs was first raised in letters to the solicitor for the first respondent and the solicitor for the Minister on 17 July 2012.  Its claim was pressed in three further letters sent before judgment was delivered on 7 September 2012.  The solicitor for the Minister sent courteous acknowledgments of them and dealt with their contents.  The respondents did not.  On 7 September 2012, this Court ordered the parties to file written submissions about costs.  Since then the parties have pursued the question in written submissions.  The solicitor for the Minister has indicated his position by correspondence both before and after 7 September 2012.  
	8 The respondents relied on the appellant's failure to indicate that it was seeking costs when it filed the special leave application.  In particular, they relied on the appellant's positive assertion when seeking special leave that it sought no order as to costs.  They submitted that the "appellant should not be permitted to resile from its position."  Otherwise, they said, "appellants would be encouraged to waive any right to costs when seeking special leave to appeal and then make an application for costs at the time of judgment."  The respondents also suggested that the appellant's conduct was not "a mere oversight" but "a deliberate forensic choice".   
	9 The respondents pointed to no evidence supporting that allegation.  At the start of the oral argument a member of the Court pointed out one relevant circumstance undermining it.  The appeal did not arise under the Fair Work Act 2009 (Cth), but under s 73 of the Constitution, consequent upon a grant of special leave under the Judiciary Act 1903 (Cth).  It may be inferred from that and other circumstances that the appellant acted as it did because its legal advisers had in good faith initially formed the erroneous view that s 570 of the Fair Work Act applied, but later abandoned it.  The respondents now concede that s 570 does not apply.  The respondents did not identify any prejudice occasioned to them from the appellant's change in position.  The respondents have not suggested that their conduct in vigorously opposing the appeal would have been different in any way had they been told earlier that they might have to pay the costs if they lost.  The respondents' suggestion that the appellant's stance on costs was a forensic device to obtain special leave is baseless.  The premise of that suggestion – that a device of that kind could ever increase the chance that special leave would be granted against a body like the second respondent – is equally baseless.  The second respondent is the Australian Education Union, which, it may be inferred, stands behind the first respondent, one of its officials.  It is not a penniless natural person who will have only one curial encounter in his or her lifetime.  The respondents' position is typical of the mindless and rancorous technicality which characterises litigation about industrial law.  It is entirely without merit.  That is particularly so in view of the extraordinary weakness of the respondents' substantive case on the appeal.
	10 To the extent that the Minister shared the respondents' approach in relying on the appellant's failure to seek a costs order in its Notice of Appeal, those comments, with respect, apply equally to him.  The Minister, however, went beyond the respondents' approach.  In addition, he relied on (a) the proposition that his intervention did not increase the appellant's costs to any material extent and (b) the proposition that there are no "special circumstances" justifying a costs order against him.  
	11 Proposition (a) is not correct.  The 15 per cent figure proposed by the appellant is a reasonable estimate of the impact which the Minister's intervention had on the costs the appellant incurred.  The Minister's written submissions were lengthy.  His oral submissions consumed a not insignificant amount of time.  
	12 As to proposition (b), the circumstances were exceptional.  That is because the Minister's stance before and during the oral hearing was not that of an intervener, but that of a partisan.  For example, some of the Minister's oral submissions were directed to factual material.  This is hardly the province of an intervener.  The respondents were represented by able and experienced counsel who could and did put their clients' case as forcefully as possible.  The arguments for the Minister did not go beyond the respondents' case.  They were works of supererogation.  Would-be interveners who wish to behave like parties should not intervene, or should seek to be joined as parties if they satisfy the rules for joinder of parties, or should suffer the same fate as the losing parties in respect of costs if they back the losing party's cause.  
	13 However, though the Minister has indicated his general position in correspondence, the Court's orders on 7 September 2012 did not permit the Minister to file written submissions regarding costs.  Though the Minister has requested the opportunity to file written submissions, it has not been afforded.  For that reason, it would be unjust to order that the Minister pay the appellant's costs.  But it would also be unjust to order that the respondents pay only 85 per cent of those costs.  The consequence which flows from the conclusion that the Minister is not to pay any part of the appellant's costs is not that the appellant should bear the burden of the Minister's intervention, but that the respondents should do so.  It was, after all, the respondents who took the forensic initiative by seeking to overturn, and overturning, an impeccable judgment by the trial judge, which it took an appeal in this Court to restore.  
	14 The ordinary practice of this Court when intervention takes place is not to order that the loser pay the winner's costs less those attributable to the intervention, but to order that the loser pay the whole of the winner's costs.  
	15 The respondents should pay 100 per cent of the appellant's costs of the appeal.


<<

  /ASCII85EncodePages false

  /AllowTransparency false

  /AutoPositionEPSFiles true

  /AutoRotatePages /All

  /Binding /Left

  /CalGrayProfile (Gray Gamma 2.2)

  /CalRGBProfile (sRGB IEC61966-2.1)

  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)

  /sRGBProfile (sRGB IEC61966-2.1)

  /CannotEmbedFontPolicy /Warning

  /CompatibilityLevel 1.5

  /CompressObjects /All

  /CompressPages true

  /ConvertImagesToIndexed true

  /PassThroughJPEGImages true

  /CreateJobTicket false

  /DefaultRenderingIntent /Default

  /DetectBlends true

  /DetectCurves 0.1000

  /ColorConversionStrategy /sRGB

  /DoThumbnails true

  /EmbedAllFonts true

  /EmbedOpenType false

  /ParseICCProfilesInComments true

  /EmbedJobOptions true

  /DSCReportingLevel 0

  /EmitDSCWarnings false

  /EndPage -1

  /ImageMemory 1048576

  /LockDistillerParams false

  /MaxSubsetPct 100

  /Optimize true

  /OPM 1

  /ParseDSCComments true

  /ParseDSCCommentsForDocInfo true

  /PreserveCopyPage true

  /PreserveDICMYKValues true

  /PreserveEPSInfo false

  /PreserveFlatness true

  /PreserveHalftoneInfo false

  /PreserveOPIComments false

  /PreserveOverprintSettings true

  /StartPage 1

  /SubsetFonts true

  /TransferFunctionInfo /Apply

  /UCRandBGInfo /Remove

  /UsePrologue false

  /ColorSettingsFile ()

  /AlwaysEmbed [ true

  ]

  /NeverEmbed [ true

    /Arial-Black

    /Arial-BlackItalic

    /Arial-BoldItalicMT

    /Arial-BoldMT

    /Arial-ItalicMT

    /ArialMT

    /ArialNarrow

    /ArialNarrow-Bold

    /ArialNarrow-BoldItalic

    /ArialNarrow-Italic

    /CenturyGothic

    /CenturyGothic-Bold

    /CenturyGothic-BoldItalic

    /CenturyGothic-Italic

    /CourierNewPS-BoldItalicMT

    /CourierNewPS-BoldMT

    /CourierNewPS-ItalicMT

    /CourierNewPSMT

    /Georgia

    /Georgia-Bold

    /Georgia-BoldItalic

    /Georgia-Italic

    /Impact

    /LucidaConsole

    /Tahoma

    /Tahoma-Bold

    /TimesNewRomanMT-ExtraBold

    /TimesNewRomanPS-BoldItalicMT

    /TimesNewRomanPS-BoldMT

    /TimesNewRomanPS-ItalicMT

    /TimesNewRomanPSMT

    /Trebuchet-BoldItalic

    /TrebuchetMS

    /TrebuchetMS-Bold

    /TrebuchetMS-Italic

    /Verdana

    /Verdana-Bold

    /Verdana-BoldItalic

    /Verdana-Italic

  ]

  /AntiAliasColorImages false

  /CropColorImages true

  /ColorImageMinResolution 150

  /ColorImageMinResolutionPolicy /OK

  /DownsampleColorImages true

  /ColorImageDownsampleType /Bicubic

  /ColorImageResolution 150

  /ColorImageDepth -1

  /ColorImageMinDownsampleDepth 1

  /ColorImageDownsampleThreshold 1.50000

  /EncodeColorImages true

  /ColorImageFilter /DCTEncode

  /AutoFilterColorImages true

  /ColorImageAutoFilterStrategy /JPEG

  /ColorACSImageDict <<

    /QFactor 0.76

    /HSamples [2 1 1 2] /VSamples [2 1 1 2]

  >>

  /ColorImageDict <<

    /QFactor 0.76

    /HSamples [2 1 1 2] /VSamples [2 1 1 2]

  >>

  /JPEG2000ColorACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 15

  >>

  /JPEG2000ColorImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 15

  >>

  /AntiAliasGrayImages false

  /CropGrayImages true

  /GrayImageMinResolution 150

  /GrayImageMinResolutionPolicy /OK

  /DownsampleGrayImages true

  /GrayImageDownsampleType /Bicubic

  /GrayImageResolution 150

  /GrayImageDepth -1

  /GrayImageMinDownsampleDepth 2

  /GrayImageDownsampleThreshold 1.50000

  /EncodeGrayImages true

  /GrayImageFilter /DCTEncode

  /AutoFilterGrayImages true

  /GrayImageAutoFilterStrategy /JPEG

  /GrayACSImageDict <<

    /QFactor 0.76

    /HSamples [2 1 1 2] /VSamples [2 1 1 2]

  >>

  /GrayImageDict <<

    /QFactor 0.76

    /HSamples [2 1 1 2] /VSamples [2 1 1 2]

  >>

  /JPEG2000GrayACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 15

  >>

  /JPEG2000GrayImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 15

  >>

  /AntiAliasMonoImages false

  /CropMonoImages true

  /MonoImageMinResolution 1200

  /MonoImageMinResolutionPolicy /OK

  /DownsampleMonoImages true

  /MonoImageDownsampleType /Bicubic

  /MonoImageResolution 1200

  /MonoImageDepth -1

  /MonoImageDownsampleThreshold 1.50000

  /EncodeMonoImages true

  /MonoImageFilter /CCITTFaxEncode

  /MonoImageDict <<

    /K -1

  >>

  /AllowPSXObjects true

  /CheckCompliance [

    /None

  ]

  /PDFX1aCheck false

  /PDFX3Check false

  /PDFXCompliantPDFOnly false

  /PDFXNoTrimBoxError true

  /PDFXTrimBoxToMediaBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXSetBleedBoxToMediaBox true

  /PDFXBleedBoxToTrimBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXOutputIntentProfile ()

  /PDFXOutputConditionIdentifier ()

  /PDFXOutputCondition ()

  /PDFXRegistryName ()

  /PDFXTrapped /False



  /CreateJDFFile false

  /Description <<





    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e55464e1a65876863768467e5770b548c62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200036002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>

    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc666e901a554652d965874ef6768467e5770b548c52175370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200036002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>

    /CZE <>

    /DAN <>

    /DEU <>

    /ESP <>

    /ETI <>

    /FRA <>







    /HUN <>

    /ITA (Utilizzare queste impostazioni per creare documenti Adobe PDF adatti per visualizzare e stampare documenti aziendali in modo affidabile. I documenti PDF creati possono essere aperti con Acrobat e Adobe Reader 6.0 e versioni successive.)

    /JPN <>

    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020be44c988b2c8c2a40020bb38c11cb97c0020c548c815c801c73cb85c0020bcf4ace00020c778c1c4d558b2940020b3700020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200036002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>

    /LTH <>

    /LVI <>

    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken waarmee zakelijke documenten betrouwbaar kunnen worden weergegeven en afgedrukt. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 6.0 en hoger.)

    /NOR <>

    /POL <>

    /PTB <>





    /SKY <>



    /SUO <>

    /SVE <>

    /TUR <>



    /ENU (Use these settings to create Adobe PDF documents suitable for reliable viewing and printing of business documents.  Created PDF documents can be opened with Acrobat and Adobe Reader 6.0 and later.)

  >>

>> setdistillerparams

<<

  /HWResolution [400 400]

  /PageSize [612.000 792.000]

>> setpagedevice



