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FRENCH CJ, KIEFEL, BELL, GAGELER AND KEANE JJ. The question in
this appeal is whether a surety who pays a creditor a disproportionate amount of
a guaranteed debt is entitled to recover contribution from a co-surety when the
creditor has given that co-surety a covenant not to sue for payment of the
guaranteed debt.

The Court of Appeal of the Supreme Court of New South Wales answered
this question in the affirmative, holding that the creditor's covenant not to sue the
co-surety did not release the co-surety from liability under the guarantee. As a
result, all co-sureties continued to share coordinate liabilities under the guarantee,
so that the sureties who paid more than their proportionate share of the
guaranteed debt were entitled to recover contribution from their co-surety’.

As will appear from the reasons which follow, the Court of Appeal was
correct. In addition, the Court of Appeal's conclusion is supported by a broader
equitable view of the rights of co-sureties between each other.

Background

The first appellant ("Ms Lavin") and the first respondent (“Ms Toppi™)
were directors of, and equal shareholders in, a company, Luxe Studios Pty Ltd
("Luxe"). In 2005, Luxe purchased a property in Liverpool Street, Sydney ("the
Liverpool Street property") for the purpose of conducting a photographic studio
business. The purchase was funded by a loan of $4.29 million from the National
Australia Bank ("the Bank"). Further loans were made by the Bank in 2007 and
2008. In October 2008, the various loans were consolidated into one loan to
Luxe in the amount of $7,768,000 ("the loan™).

The loan was guaranteed jointly and severally by Ms Lavin, the second
appellant (a company associated with Ms Lavin), Ms Toppi, the second
respondent (Ms Toppi's husband), and Luxe Productions Pty Ltd (a company
jointly owned and controlled by Ms Lavin and Ms Toppi) ("the guarantors").

The provisions of the guarantee were addressed to the guarantors.
Clause 6.2 provided relevantly:

"You guarantee that the customer [ie Luxe] will pay NAB all the amounts
which the customer owes NAB at any time. If the customer does not pay

1 Lavin v Toppi (2014) 308 ALR 598 at 611-612 [74]-[76].
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an amount when due, you agree to pay that amount to NAB when NAB
demands it." (emphasis in original)

Clause 14 of the guarantee was relevantly as follows:

"What will NOT end your liability

14.2  Your obligations under this Guarantee are not affected by anything
that might otherwise affect them under the law relating to sureties,
including:

(a)

(©)

any change in the legal capacity, rights or obligations of the
customer, a co-guarantor, any other person or you; or

the fact that, in relation to any amounts which the customer
owes NAB or any security (whether given by the customer,
you or a co-guarantor), guarantee or indemnity for them,

NAB:

(i)

(i)

(iii)

obtains a judgement against the customer, a
co-guarantor or any other person; or

gives up, releases, varies or exchanges, or fails to
obtain, perfect, register or realise, or deals in any
other way with the security, guarantee or indemnity;
or

grants time or any other concession to, or compounds
or compromises with, or does or omits to do anything
which affects the obligations of, the customer, a
co-guarantor or any other person to NAB or to you; or

the fact that any amounts which the customer owes NAB
may not be recoverable from the customer, a co-guarantor or
any other person for any reason”. (emphasis in original)
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Clause 16 of the guarantee provided, relevantly:
"You give up certain rights

16.1 You waive any rights which you have as surety at any time which
may be inconsistent with the provisions of this Guarantee or which
would restrict NAB's rights or remedies under it." (emphasis in
original)

Clause 20 of the guarantee provided:
"Your liability is separate to all other security NAB holds
20.  Despite any rule of law or equity to the contrary:

(@) this Guarantee is additional to every other security,
guarantee, indemnity, right and remedy NAB holds
(including from you) now or later; and

(b)  this Guarantee and NAB's rights and remedies under it and
any other security, guarantee, indemnity, right, remedy or
instrument which NAB has at any time continue to exist
separately and do not merge with or affect each other."
(emphasis in original)

On 11 November 2009, Luxe went into receivership. On 3 March 2010,
the Bank made demands upon each of the guarantors for payment of the balance
of the loan. When those demands were not met, the Bank commenced
proceedings against all of the guarantors to enforce the guarantee.

On 11 May 2010, the Liverpool Street property was sold. The proceeds of
sale were paid to the Bank, but Luxe remained indebted to the Bank for over
$4 million.

On 21 July 2010, the appellants — but not the respondents — filed a
cross-claim against the Bank seeking a declaration that the guarantee was
unenforceable because it had been procured in circumstances that were
unconscionable within the meaning of the Trade Practices Act 1974 (Cth) or
unjust within the meaning of the Contracts Review Act 1980 (NSW).

On 8 September 2010, the appellants and the Bank entered into a deed of
release and settlement in relation to the proceedings between them (“the deed").
By cl 3 of the deed, Ms Lavin agreed to pay the Bank $1.35 million in respect of
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the guaranteed debt and approximately $1.73 million in respect of other personal
loans (“'the settlement sum™).

By cl 8(a) of the deed, the appellants agreed to release the Bank from all
claims in respect of the guarantee; and, by cl 8(b) of the deed, the Bank
covenanted not to sue the appellants in respect of the guarantee, provided
Ms Lavin paid the settlement sum.

Clause 8(b) of the deed provided for the filing of two consent judgments
upon the settlement sum being paid: one judgment dismissing the Bank's claim
against the appellants, the other dismissing the appellants' cross-claim against the
Bank.

Clause 8(c) of the deed provided, relevantly:

"Noting [scil, Nothing] in this deed, compromises, prejudices or affects
NAB's rights against Neil Cunningham [the second respondent], Paola
Toppi, Luxe Productions Pty Ltd ... and/or Luxe ... whatsoever, including
without limitation in respect of the Guarantee™.

The settlement sum was eventually paid to the Bank and the proceedings
between the Bank and the appellants were dismissed by consent.

In early 2011, Ms Toppi and her husband sold their home and used the
proceeds of sale to pay the balance of the guaranteed debt, which was then
approximately $2.9 million. Upon payment of that amount, the guarantors'
obligations to the Bank under the guarantee were discharged.

The proceedings

The respondents® commenced proceedings in the Equity Division of the
Supreme Court of New South Wales claiming, inter alia, contribution from the
appellants in the amount of $773,661.04, being an amount equal to half the
difference between the respective amounts paid by the appellants and the
respondents in discharging the guarantee.

2 Itis not apparent that the third respondent paid anything towards the discharge of
the guarantee. The basis of its claim to contribution is thus unclear. Further
references to "the respondents” should be treated as references to the first and
second respondents only.
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The appellants resisted the respondents’ claim on the basis that the
appellants and the respondents were not under “co-ordinate liabilities",
ie liabilities "of the same nature and to the same extent"*, because, by reason of
the Bank's covenant not to sue, the respondents’ liability under the guarantee

remained enforceable while the appellants' liability was not.

Decision of the primary judge

The primary judge (ReinJ) considered® himself bound to reject the
appellants' submission by reason of the decision of the Court of Appeal of the
Supreme Court of New South Wales in Carr v Thomas®, which held’ that a
creditor's covenant not to sue a particular co-surety had no effect on the rights of
contribution of the co-sureties among themselves. His Honour observed® that,
apart from being authority binding upon him, Carr v Thomas had the
"considerable attraction ... of precluding one surety, with the assistance of the
creditor, from being able to saddle other sureties with a disproportionate amount
of liability."

His Honour ordered the appellants to pay contribution for the amount
claimed (minus a small deduction on account of interest, which is no longer of
any moment)®.

3 Albion Insurance Co Ltd v Government Insurance Office (NSW) (1969) 121 CLR
342 at 350; [1969] HCA 55.

4  Burke v LFOT Pty Ltd (2002) 209 CLR 282 at 293 [15], 299 [38]; [2002] HCA 17.
See also Friend v Brooker (2009) 239 CLR 129; [2009] HCA 21; HIH Claims
Support Ltd v Insurance Australia Ltd (2011) 244 CLR 72; [2011] HCA 31.

5 Toppiv Lavin [2013] NSWSC 1361 at [17].
6 [2009] NSWCA 208.

7 Carr v Thomas [2009] NSWCA 208 at [38].
8 Toppi v Lavin [2013] NSWSC 1361 at [17].

9  Toppiv Lavin [2013] NSWSC 1361 at [50].
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Decision of the Court of Appeal

In the Court of Appeal, the appellants argued that Carr v Thomas was
unsupported by authority and clearly wrong in principle. Leeming JA (with
whom Macfarlan and Emmett JJA agreed) rejected that argument.

Leeming JA concluded™® that, while the precise question decided by Carr
v Thomas had not arisen in any earlier case, the decision in that case was correct
as a matter of principle. His Honour said**:

"In point of principle, a covenant not to sue (in the usual form)
does not alter an existing liability. Giving such a covenant means merely
that the covenantor is in breach if it does sue."

Leeming JA proceeded on the basis that the Bank's covenant not to sue
was premised on the continuing liability of the covenantees. Because the
covenant did not extinguish the appellants' liability under the guarantee, it
followed that the appellants and the respondents continued to share liabilities of
the same nature and extent so as to entitle the respondents to recover contribution
from the appellants.

Leeming JA also rejected the appellants' contention that they received no
benefit from the respondents' discharge of the balance of their liability to the
Bank. His Honour held*? that, since the appellants remained liable under the
guarantee notwithstanding the Bank's covenant not to sue, the appellants
benefitted from the respondents’ payment of $2.9 million. In this regard, his
Honour said;

"Prior to the payment, [the appellants were] liable to pay [their] share of
the guaranteed debt, albeit that the bank had promised not to enforce it.
After the payment, there was no guaranteed debt left to pay."

10 Lavin v Toppi (2014) 308 ALR 598 at 614 [90].
11 Lavin v Toppi (2014) 308 ALR 598 at 611 [73].
12 Lavinv Toppi (2014) 308 ALR 598 at 612 [76].

13 Lavin v Toppi (2014) 308 ALR 598 at 612 [76].
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The appeal to this Court

On 12 September 2014, French CJ and Gageler J granted the appellants
special leave to appeal to this Court.

In this Court, the appellants submitted that the Court of Appeal erred in
holding that the respondents and appellants shared coordinate liabilities of the
same nature and extent at the time the respondents paid the guaranteed debt. The
appellants argued that their liability was "qualitatively different"** from the
respondents’ liability in that the respondents' liability was enforceable by the
Bank while the appellants' liability was not.

The appellants also argued that the Court of Appeal erred in holding that
the appellants benefitted from the respondents' discharge of the guarantee. It was
said that the discharge of the guarantee conferred no real or practical benefit on
the appellants because, by the time the respondents discharged the guarantee, no
liability under the guarantee could be enforced against the appellants. This lack
of practical benefit was said to be fatal to the respondents' claim because the
purpose of the doctrine of contribution is the prevention of unjust enrichment by
one co-surety at the expense of another.

The appellants' argument seized upon the timing of the covenant not to
sue. It was said that the respondents' right to contribution depended on the
respondents and appellants sharing coordinate liabilities at the date of the
respondents' payment of the balance of the guaranteed debt. It was said that only
at that time could a right to seek contribution accrue to the respondents; yet at
that time the appellants and respondents no longer shared coordinate liabilities
because the appellants could no longer be sued by the Bank.

There are two answers to the appellants' argument. The first is that given
by the Court of Appeal, ie that the Bank's covenant not to sue the appellants did
not extinguish, but indeed assumed, the appellants' ongoing liability for the
guaranteed debt. Accordingly, the appellants and respondents shared coordinate
liabilities to the Bank under the guarantee both before and after the covenant not
to sue. The second answer is that the respondents’ right to contribution from the
appellants was cognisable in equity even before the respondents made their
disproportionate payment to the Bank and could not be defeated by the separate

14 HIH Claims Support Ltd v Insurance Australia Ltd (2011) 244 CLR 72 at 92 [55].
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agreement of the Bank and the appellants. Before elaborating upon these points,
the juridical foundation of the right to contribution should be noted.

Foundation of the right to contribution

The rationale of the right to contribution, both at law and in equity, was
described by Kitto J in Albion Insurance Co Ltd v Government Insurance Office
(NSW)™ "as one of natural justice" which ensures "that persons who are under
co-ordinate liabilities to make good the one loss (eg sureties liable to make good
a failure to pay the one debt) must share the burden pro rata."*® In cases of
suretyship, the concern is to ensure that the common burden of suretyship is
borne equally as between co-sureties, so that the exercise by a creditor of its
contractual right under its guarantee to recover the guaranteed debt in full from
one of several co-sureties does not leave that surety to bear a disproportionate
share of the burden of suretyship.

The appellants and respondents each agreed to pay the full amount of the
guaranteed debt. Each of them became liable to pay that debt upon demand by
the Bank under cl 6.2 of the guarantee.

In Mahoney v McManus®’, Gibbs CJ (with whom Murphy and Aickin JJ
agreed) said that:

"the doctrine of contribution is based on the principle of natural justice
that if several persons have a common obligation they should as between
themselves contribute proportionately in satisfaction of that obligation.
The operation of such a principle should not be defeated by too technical
an approach".

The appellants' argument is both novel and unduly technical. Only upon
such an approach could there be any question at all as to the existence of the
common obligation necessary to found the respondents' right to contribution.

15 (1969) 121 CLR 342 at 349-350.

16 See also HIH Claims Support Ltd v Insurance Australia Ltd (2011) 244 CLR 72 at
87 [36].

17 (1981) 180 CLR 370 at 378; [1981] HCA 54



36

37

38

French CJ

Kiefel J
Bell J
Gageler J
Keane J

Coordinate liabilities

From the moment of Luxe's default, or at the very latest from the Bank's
demand on the guarantors, each of the guarantors was under a common
obligation to pay to the Bank the whole of the guaranteed debt. As persons
jointly or severally liable in respect of the same debt, each of them was bound,
among themselves, to contribute equally to the discharge of that liability’®. At
that time, each of them shared "a common interest, and a common bur[d]en"*® in
respect of the guaranteed debt.

Leeming JA was correct to hold that the Bank's covenant not to sue the
appellants did not discharge their liability under the guarantee. The significance,
in the law of suretyship, of a covenant not to sue is that the covenant does not
operate as a discharge of the guaranteed liability. The utility of the device of the
covenant not to sue is that it does not discharge the liability of the covenantee
under the guarantee, and so avoids the discharge of the liability of one surety
operating to release all co-sureties?®. That utility is not negated by the ability of
the creditor and co-sureties to contract for the preservation of liability in the
event of discharge, as the appellants argue was achieved by cl 14.2 of the
guarantee. The covenant not to sue removes the need for the creditor to rely on
such contractual preservation of liability. It should be noted here that counsel for
the appellants disavowed any suggestion that the Bank's covenant not to sue
effected a discharge of the appellants' liability under the guarantee.

The appellants' counsel insisted that the covenant not to sue effected a
qualitative alteration in the appellants' liability under the guarantee which was
such as to preclude a claim for contribution by a co-surety. That contention has
no support in authority. Counsel for the appellants emphasised passages in the
authorities to the effect that "[t]he nature or quality of the obligations is
critical"®, but none of these passages support the proposition that a covenant

18 Burke v LFOT Pty Ltd (2002) 209 CLR 282 at 292-293 [14]-[16].

19 Dering v Earl of Winchelsea (1787) 1 Cox Eq Cas 318 at 322 [29 ER 1184 at
1186].

20 Bateson v Gosling (1871) LR 7 CP 9; Murray-Oates v Jjadd Pty Ltd (1999) 76
SASR 38 at 53 [83].

21 HIH Claims Support Ltd v Insurance Australia Ltd (2011) 244 CLR 72 at 87-88
[37]. See also Albion Insurance Co Ltd v Government Insurance Office (NSW)
(1969) 121 CLR 342 at 345-346; Government Insurance Office of New South

(Footnote continues on next page)
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between a creditor and a co-surety affects the co-surety's continuing liability to a
claim for contribution from another co-surety. The appellants have pointed to no
decided case or dicta which support the notion that a right to contribution can be
defeated by an agreement between a creditor and a co-surety that the creditor will
not pursue legal action against the co-surety.

That the Bank was barred from enforcing the appellants' liability by action
did not extinguish the appellants' liability to the Bank and did not alter the
appellants' obligations vis-a-vis the respondents. As Glanville Williams said®*:

"The right of contribution among co-debtors is independent of any
present right of the principal creditor. Thus the right of contribution exists
although the right of the principal [creditor] has become statute-barred®,
or (it is submitted) merged by judgment against one debtor".

While the Bank's covenant not to sue meant that the liability of the
appellants was not enforceable by legal proceedings, it remained enforceable by
other means such as reliance on rights of recoupment under other securities (if
any) between the Bank and the appellants. Because the appellants were, and
remained, liable under the guarantee, the appellants and respondents shared
coordinate liabilities, which entitled the respondents to recover contribution.

Another novel aspect of the appellants' argument was their insistence that
the existence of coordinate liabilities, and the gaining of a benefit by the payment
of the co-surety claiming contribution, are necessarily separate and distinct
elements of a right of action for contribution. Once again, the appellants have
pointed to no decided case or dicta supporting that contention. Once it is
understood that the concern of the doctrine is to ensure that the burden of a
common liability is borne equally, it can be seen that the existence of coordinate
liabilities and benefit from payment are not separate and distinct elements of the
right. When a common liability is discharged by a surety, the discharge of the
liability inevitably benefits a co-surety in that, without a right of contribution in

Wales v Crowley [1975] 2 NSWLR 78 at 83; BP Petroleum Development Ltd v
Esso Petroleum Co Ltd 1987 SLT 345 at 348.

22 Glanville Williams, Joint Obligations, (1949), §85.

23 Wolmershausen v Gullick [1893] 2 Ch 514; Gardner v Brooke [1897] 2 IR 6.
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the surety, the co-surety who pays less than his or her fair share is unjustly
enriched. As was said by McHugh J in Burke v LFOT Pty Ltd**:

"An order of contribution prevents the injustice that would otherwise flow
to the plaintiff by the defendant being enriched at the plaintiff's expense in
circumstances where they have a common obligation to meet the liability
which the plaintiff has met or will have to meet®."

Finally under this heading, as a practical matter, the suggestion that the
appellants received no benefit from the respondents' discharge of the balance of
the debt sits ill with cl 8(c) of the deed. The terms of this provision suggest that
the prospect of the recovery of full payment from the respondents had a positive
effect upon the Bank's willingness to give the appellants the benefit of the
covenant not to sue.

Contribution in equity

Counsel for the respondents submitted that this case does not call for an
exploration of the outer limits of the availability of contribution between
co-sureties, but is a clear case for contribution. That submission is correct, and
that may explain why, as Leeming JA noted®, in no case prior to Carr v Thomas
has the precise question presented by this case arisen for decision. However that
may be, the irresistible strength of the respondents’ case is readily apparent when
the question is viewed through the lens of equity.

In Craythorne v Swinburne, it was made clear that once a creditor calls
upon co-sureties to pay the guaranteed debt, the right of a co-surety to
contribution cannot be defeated by the acts of the creditor. In that case,
Lord Eldon LC said?":

"Upon the relation of principal and surety some things are very
clear. It has been long settled, that, if there are co-sureties by the same

24 (2002) 209 CLR 282 at 299 [38].

25 Bonner v Tottenham and Edmonton Permanent Investment Building Society [1899]
1 QB 161 at 174; Mahoney v McManus (1981) 180 CLR 370 at 388.

26 Lavin v Toppi (2014) 308 ALR 598 at 608 [55].

27 (1807) 14 Ves Jun 160 at 164-165 [33 ER 482 at 483-484].
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instrument, and the creditor calls upon either of them to pay the principal
debt, or any part of it, that surety has a right in this Court, either upon a
principle of equity, or upon contract, to call upon his co-surety for
contribution ...

[W]hether [co-sureties] are bound by several instruments, or not, whether
the fact is or is not known, whether the number is more or less, the
principle of Equity operates in both cases; upon the maxim, that equality
Is Equity: the creditor, who can call upon all, shall not be at liberty to fix
one with payment of the whole debt; and upon the principle, requiring him
to do justice, if he will not, the Court will do it for him." (emphasis added)

More recently, in Friend v Brooker?®, French CJ, Gummow, Hayne and
said:

"With a claim to contribution, as is the position generally with the
intervention of equity to apply its doctrines or to afford its remedies, the
plaintiff must show the presence of 'an equity' founding the case for that
intervention®®.  The 'natural justice' in the provision of a remedy for
contribution is the concern that the common exposure of the obligors (or
'debtors’) to the obligee (or 'creditor’) and the equality of burden should
not be disturbed or be defeated by the accident or chance that the creditor
has selected or may select one or some rather than all for recovery™®.
Were equity not to intervene, then it would remain within the power of the
creditor so to act as to cause one debtor to be relieved of a responsibility
shared with another®. Equity follows the law in the sense that it does not
seek to direct the manner of exercise of the rights of the creditor, but
equity does make an adjustment between the debtors. Thus equity does

28 (2009) 239 CLR 129 at 148 [38]-[39].

29 See The Commonwealth v Verwayen (1990) 170 CLR 394 at 434-435; [1990] HCA

39

; Australian Broadcasting Corporation v Lenah Game Meats Pty Ltd (2001) 208

CLR 199 at 216 [8], 233 [64], 259 [138]; [2001] HCA 63.

30 To

mbs v Roch (1846) 2 Coll 490 at 499 [63 ER 828 at 832]; Duncan, Fox & Co v

North and South Wales Bank (1880) 6 App Cas 1 at 12-14; Mahoney v McManus
(1981) 180 CLR 370 at 387-388; Scholefield Goodman and Sons Ltd v Zyngier
[1986] AC 562 at 570-571.

31 Story, Commentaries on Equity Jurisprudence, 3rd Eng ed (1920), §493.
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not interfere with the action of the creditor but seeks to ensure the sharing
of the burden between those subjected to it*.

The equity to seek contribution arises because the exercise of the
rights of the obligee or creditor ought not to disadvantage some of those
bearing a common burden; the equity does not arise merely because all the
obligors derive a benefit from a payment by one or more of them®. As
explained in United States authority*, contribution is an attempt by equity
to distribute equally, among those having a common obligation, the
burden of performing it, so that without that common obligation there can
be no claim for contribution.”

At the heart of the appellants' argument is an invitation to accept that it is
in "the power of the creditor to select his own victim; and, upon motives of mere
caprice or favouritism, to make a common burden a most gross personal
oppression."* That invitation cannot be accepted. In the present case, the Bank's
covenant not to sue the appellants is the very kind of preferential treatment of a
co-surety by a creditor that the “principle of Equity" referred to by
Lord Eldon LC serves to prevent.

The appellants' argument, in focusing upon the timing of the respondents'
payment of the guaranteed debt after the giving of the covenant not to sue, was
premised on the notion that the respondents' right to contribution arose only upon
payment by the respondents of more than their fair share of the guaranteed debt.
This premise reflects the approach of the common law to the pleading and proof
of the elements of a cause of action for the payment of money; but it does not
reflect the approach of equity®. In particular, it takes an unduly narrow view of
the extent to which a court of equity will recognise, protect and enforce the
equity to seek contribution.

32 Pomeroy's Equity Jurisprudence, 5th ed (1941), vol 2, 88406, 411.
33 Mahoney v McManus (1981) 180 CLR 370 at 387.

34 Nova Information Systems Inc v Greenwich Insurance Co 365 F 3d 996 at 1006
(2004); Corpus Juris Secundum (2007 ed), vol 18, "Contribution™, 85.

35 Story, Commentaries on Equity Jurisprudence, 3rd Eng ed (1920), §493.

36 Jenyns v Public Curator (Q) (1953) 90 CLR 113 at 118-119; [1953] HCA 2.
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It may be accepted that, in an action at common law, payment of a
disproportionate amount is an essential element of the payer's cause of action
against a co-surety for payment of money by way of contribution; but equity
recognises and protects the co-surety's equity to contribution in a more flexible
and comprehensive way.

In McLean v Discount and Finance Ltd®’, Starke J said:

"At common law, no doubt, a surety could not maintain an action for
contribution or money paid until he had actually paid more than his just
proportion of the principal debt. But the authorities support the view that
In equity the right to contribution can be declared before actual payment is
made or loss sustained provided that such payment or loss is imminent®."

In Friend v Brooker®, French CJ, Gummow, Hayne and Bell JJ said:

"In McLean v Discount and Finance Ltd*® Starke J explained that at
common law an action for contribution cannot be maintained in advance
of actual payment of more than the just proportion of the principal
obligation; on the other hand, equity acts quia timet where the
apprehended over-payment appears sufficiently imminent."

In the present case, the commencement of proceedings by the Bank
removed any question as to whether enforcement of the respondents' liability to
the Bank was imminent.

While in an action at common law payment by the surety is an essential
element of the right of action for payment of money, in equity the issue is
whether, and the extent to which, an equity to contribution is enforceable. The
extent of any equitable right or entitlement has been said to be commensurate
with the orders which a court of equity may make to protect or enforce the right

37 (1939) 64 CLR 312 at 341; [1939] HCA 38.
38 Wolmershausen v Gullick [1893] 2 Ch 514.
39 (2009) 239 CLR 129 at 152 [52].

40 (1939) 64 CLR 312 at 341.
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or entitlement*. It may be accepted that the respondents would not have been
entitled to an order for payment of contribution from the appellants until they had
paid more than their fair share of the guaranteed debt. But from the time the
appellants and respondents were called upon under the guarantee, the
respondents' equity to recover contribution was sufficiently cognisable that it
could not be defeated by the very kind of dealing between creditor and co-surety
that the equitable principle seeks to prevent.

Prior to the Bank's covenant not to sue and the payment of the guaranteed
debt, the respondents’ equity was sufficiently cognisable in a court of equity to
support a declaration that the appellants were obliged to make contribution to the
discharge of the guaranteed debt. In this regard, the plurality in Friend v
Brooker** said:

"[Iln Woolmington v Bronze Lamp Restaurant Pty Ltd*}, Needham J,
whose opinion in such matters deserves great weight, said that as the
authorities then stood, none had gone to the length of deciding that the
plaintiff surety could maintain an equity suit for contribution without
either having paid at least the amount due by the plaintiff under the
guarantee or being under a liability by judgment to pay the full amount.
However, Needham J was prepared to go so far as to make a declaration
and order for contribution in favour of a surety who satisfied the court that
he was willing able and prepared to pay at least his share of the principal
debt*. In the case before him, this was not so and relief was refused."

No doubt any declaration of the respondents' right to actual payment by
the appellants would have been conditioned upon the respondents themselves
meeting their obligations under the guarantee or proving their readiness,

41 Tailby v Official Receiver (1888) 13 App Cas 523 at 546-549; Haque v Haque
[No 2] (1965) 114 CLR 98 at 124-125; [1965] HCA 38; Brown v Heffer (1967) 116
CLR 344 at 349; [1967] HCA 40; Chang v Registrar of Titles (1976) 137 CLR 177
at 181-182, 184-185, 189-190; [1976] HCA 1, Legione v Hateley (1983) 152 CLR
406 at 446-447; [1983] HCA 11; KLDE Pty Ltd v Commissioner of Stamp Duties
(Q) (1984) 155 CLR 288 at 296-297, 304-305; [1984] HCA 63.

42 (2009) 239 CLR 129 at 153 [57].
43 [1984] 2 NSWLR 242 at 245.

44 [1984] 2 NSWLR 242 at 245.
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16.
willingness and ability to do so. But to say this is merely to recognise that a
plaintiff must do equity when seeking equity®. It is not to suggest that a
plaintiff's equity may be defeated by dealings between creditor and co-surety.
Conclusion

The appeal should be dismissed with costs.

45 Lodge v National Union Investment Co Ltd [1907] 1 Ch 300 at 312; Langman v
Handover (1929) 43 CLR 334 at 343, 345-346, 351-352, 357; [1929] HCA 42.






