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M168/2017, M174/2017, M175/2017 & M176/2017  

 

ORDER 

 

1.  Appeals allowed. 

 

2.  Set aside orders 2 and 3 of the orders of the Court of Appeal of the 

Supreme Court of Victoria made on 25 May 2017 and, in their place, 

order that the appeal to that Court be dismissed. 

 

3.  Subject to orders 4 and 5, the reasons for judgment of the Court be 

made available from the High Court Registry only in their redacted 

form and by request, subject to payment of the prescribed fee. 

 

4. The full, unredacted reasons for judgment of the Court be provided 

to the parties and their legal representatives. 

 

5.  Pursuant to s 77RE(1) of the Judiciary Act 1903 (Cth), it being 

necessary to prevent prejudice to the proper administration of justice 

under s 77RF(1)(a) of the Judiciary Act, there be no disclosure other 

than disclosure in accordance with order 4, whether by publication 

or otherwise, of the full, unredacted reasons for judgment of the 

Court until 10:00am on Wednesday, 14 November 2018 or further 

order. 

 

6.  There be liberty to apply within 5 days for orders to continue the 

suppression or non-publication of any of the redacted sections of the 

unredacted reasons for judgment of the Court. 
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1 KIEFEL CJ, BELL AND NETTLE JJ.   These are appeals from a decision of the 
Court of Appeal of the Supreme Court of Victoria (Maxwell P, Redlich and 
Beach JJA)1 allowing appeals from orders of the primary judge permanently 
staying prosecutions of the appellants for offences contrary to the Criminal Code 
(Cth) and, in some cases, contrary to s 83(1)(a) of the Crimes Act 1958 (Vic).  
The appellants were compulsorily examined by the Australian Crime 
Commission ("the ACC")2 in 2010 prior to being charged with those offences.  
The principal issue in each appeal is whether the ACC acted so much in 
disregard of the requirements of Div 2 of Pt II of the Australian Crime 
Commission Act 2002 (Cth) ("the ACC Act") as it then stood, and therefore in 
unlawful violation of each appellant's common law right to silence, that the 
prosecutions should be stayed. 

Relevant statutory provisions 

2  The ACC is established by s 7 of the ACC Act.  Section 7A(c) provided at 
the time of the examinations that the functions of the ACC included 
investigating, when authorised by the Board of the ACC, matters relating to 
federally relevant criminal activity. 

3  The Board was constituted by s 7B of the ACC Act and comprised the 
Commissioner of the Australian Federal Police, the Commissioner or head of the 
police force of each State and Territory, the Secretary of the Attorney-General's 
Department, the Chief Executive Officer of Customs, the Chairperson of the 
Australian Securities and Investments Commission, the Director-General of 
Security, the Chief Executive Officer of the ACC ("the CEO") and the 
Commissioner of Taxation.  The Commissioner of the Australian Federal Police 
was the Chair of the Board. 

4  Section 7C(3) provided that the Board may determine in writing that an 
investigation into matters relating to federally relevant criminal activity is a 
special investigation.  Before doing so, however, the Board must consider 
whether ordinary police methods of investigation into the matters are likely to be 
effective. 

5  Section 7C(4) provided that a determination that an investigation is a 
special investigation must describe the general nature of the circumstances or 

                                                                                                                                     
1  Director of Public Prosecutions (Cth) v Galloway [2017] VSCA 120. 

2  The ACC is also known as the Australian Criminal Intelligence Commission:  

Australian Crime Commission Act 2002 (Cth), s 7(1A); Australian Crime 

Commission Regulations 2002 (Cth), reg 3A. 
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allegations constituting the federally relevant criminal activity, state that the 
relevant crime or crimes is or are an offence or offences against a law of the 
Commonwealth, a State or a Territory, and set out the purpose of the 
investigation. 

6  Section 46A(2A) provided that as soon as practicable after the Board 
authorises in writing the ACC to investigate matters relating to federally relevant 
criminal activity, the CEO must determine in writing the head of the 
investigation. 

7  Section 46B provided for the appointment by the Governor-General of a 
person who has been enrolled as a legal practitioner for at least five years as an 
examiner.  

8  Division 2 of Pt II of the ACC Act provided for the conduct of 
examinations by the ACC.  Section 24A provided that an examiner may conduct 
an examination "for the purposes of a special ACC operation/investigation".  A 
special ACC investigation was defined in s 4(1) as an investigation into matters 
relating to federally relevant criminal activity that the ACC is conducting and 
that the Board has determined to be a special investigation. 

9  Section 28(1) provided that an examiner may summon a person to appear 
before an examiner at an examination to give evidence and produce documents or 
other things as are referred to in the summons, but s 28(1A) provided that before 
issuing a summons the examiner must be satisfied that it is reasonable in all the 
circumstances to do so and also record in writing the reasons for the issue of the 
summons either before or at the same time as the issue of the summons.  

10  Section 28(5) provided so far as is relevant that an examiner may at an 
examination take evidence on oath or affirmation and for that purpose require a 
person appearing at the examination to give evidence to take an oath or 
affirmation. 

11  Section 28(7) provided so far as is relevant that the powers conferred by 
s 28 are not exercisable except for the purposes of a special ACC investigation. 

12  Section 30(2)(b) provided that a person appearing as a witness at an 
examination before an examiner shall not refuse or fail to answer a question that 
the examiner requires the person to answer.  Section 30(6) provided that a person 
who fails to answer is guilty of an indictable offence punishable by up to five 
years' imprisonment.  

13  Section 30(4) and (5) provided so far as is relevant that if before 
answering a question a person claims that the answer might tend to incriminate 
the person or make the person liable to a penalty the answer is not admissible in 
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evidence against the person in a criminal proceeding or a proceeding for the 
imposition of a penalty other than confiscation proceedings or a proceeding in 
respect of the falsity of the answer. 

14  Section 25A(3) provided that an examination before an examiner must be 
held in private and the examiner may give directions as to the persons who may 
be present during the examination or part of the examination.  

15  Section 25A(6) provided so far as is relevant that at an examination a 
witness may, so far as the examiner thinks appropriate, be examined or cross-
examined on any matter that the examiner considers relevant to the special ACC 
investigation by counsel assisting the examiner, any person authorised by the 
examiner to appear at the examination or any legal representative of the person at 
the examination. 

16  Section 25A(7) provided that if a person other than a member of the staff 
of the ACC is present at an examination while another person ("the witness") is 
giving evidence, the examiner must inform the witness that the person is present 
and give the witness an opportunity to comment on the presence of the person.  
Section 25A(8) provided that a person does not cease to be entitled to be present 
at an examination or part of an examination if the examiner fails to comply with 
s 25A(7). 

17  Section 25A(9) provided so far as is relevant that an examiner may direct 
that any evidence given before the examiner must not be published or must not 
be published except in such manner and to such persons as the examiner 
specifies, and further provided that the examiner must give such a direction if the 
failure to do so might prejudice the fair trial of a person who has been or may be 
charged with an offence. 

The facts 

18  The primary judge found that, for every special investigation authorised 
by the Board, the CEO nominated a head of investigation under s 46A(2A) of the 
ACC Act, and that the position was referred to within the ACC as the Head of 
Determination ("the HOD").  While the determination for an investigation 
remained on foot, the HOD identified projects that he or she considered could 
appropriately be pursued under the determination.  For each such project, the 
HOD prepared an application to the relevant internal management committee, 
seeking approval for the work to be undertaken.  To begin with, the relevant 
internal management committee was called the Governance Operations 
Committee ("the GOC").  Later, the GOC was replaced by the Organised Crime 
Management Committee ("the OCMC").  Those committees were set up to assist 
the CEO in his or her responsibility to manage, co-ordinate and control ACC 
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investigations.  Each committee was chaired by an Executive Director and 
consisted of all HODs, State and National Managers, and other senior members 
of staff of the ACC and met, on average, two to four times per month, to consider 
project applications, reports and other operational matters. 

19  Applications for project approval set out the significance of the proposed 
work, its alignment with determination objectives, the resources required, the 
expected outcomes, and any legal advice as to the legality of the proposed 
activity.  The GOC/OCMC determined whether the project should be undertaken.  
If a project were approved by the GOC/OCMC, resources were applied, which 
may have included analysts, investigators, lawyers and examiners who would 
identify how best to achieve the project aims.  In the case of special ACC 
investigations, that may have involved conducting compulsory examinations.  If 
a potential witness for examination was identified, an application would be made 
to an examiner. 

20  On 25 June 2008, the Board made the Australian Crime Commission 
Special Investigation Authorisation and Determination (Financial Crimes) 2008 
("the Financial Crimes Determination") under s 7C authorising the ACC to 
investigate "the matter mentioned in Schedule 1 relating to federally relevant 
criminal activity until 30 June 2009".  The following appeared in Sched 1 cl 1 
under the heading "Investigation":  

"An investigation to determine whether, in accordance with the allegations 
mentioned in clauses 3 and 4 and in the circumstances mentioned in 
clause 2, federally relevant criminal activity:  

(a) was committed before the commencement of this Instrument; or 

(b) was in the process of being committed on the commencement of 
this Instrument; or  

(c) may in future be committed." 

21  Clause 2 of Sched 1 identified the circumstances which were said to 
comprise the federally relevant criminal activity as follows:  

"The general nature of the circumstances constituting federally relevant 
criminal activity that may have been, may be being, or may in future be, 
committed are those implied from information available to Australian law 
enforcement agencies indicating:  

(a) reports made by cash dealers under the Financial Transaction 
Reports Act 1988 or by reporting entities under the Anti-Money 
Laundering and Counter-Terrorism Financing Act 2006 may be 
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linked to persons or entities suspected of involvement in relevant 
criminal activity, or of their nature indicate suspicious activities 
pointing to likely involvement of entities involved in relevant 
criminal activity;  

(b) the failure of persons suspected of involvement in relevant criminal 
activity to lodge income tax returns over a number of years;  

(c) the acquisition of assets totally disproportionate to declared income 
or non-declaration of income by persons suspected of involvement 
in relevant criminal activity;  

(d) that business structures and financial arrangements of organised 
crime entities are becoming increasingly complex and are making 
use of professional facilitators, intermediaries and financial 
services providers in Australia and overseas;  

(e) that criminal enterprise structures are increasing their global 
networking and employ the inter-mingling of legitimate funds and 
proceeds of crime and are participating in otherwise legitimate 
commercial enterprises;  

(f) effective targeting of the business structures of organised crime 
entities requires a multi-agency intelligence driven approach at a 
national level with access to coercive powers." 

22  As to the allegations said to constitute the federally relevant criminal 
activity, cl 3 of Sched 1 stated that: 

"The general nature of the allegations that federally relevant criminal 
activity may have been, may be being, or may in future be, committed, is 
that from 1 January 1995 certain persons in concert with one another or 
with other persons, may be engaged in one or more of the following 
activities:  

(a) money laundering within the meaning of the Proceeds of Crime Act 
1987;  

(b) dealing with money or other property contrary to sections 400.3, 
400.4, 400.5, 400.6(1), 400.6(2) or 400.7(1) of the Criminal Code; 

..." 

23  That was followed by a list extending over three A4 pages of more than 70 
different offences against Commonwealth and State laws ranging from money 
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laundering through to offences of general dishonesty, customs offences, currency 
offences and violence related offences, as well as "such other incidental offences 
the head of this ACC special investigation suspects may be directly or indirectly 
connected with, or may be a part of, a course of activity involving" the 
commission of any of some 58 of the offences specifically identified plus "other 
unlawful activities that are related to or connected with [those] activities and that 
involve relevant offences against a law of a State [defined to include the 
Australian Capital Territory and the Northern Territory] that have a federal 
aspect". 

24  Clause 6 of the Financial Crimes Determination provided under the 
heading "Determination" that:  

"Pursuant to paragraph 7C(1)(d) and subsection 7C(3) of the [ACC] Act, 
the Board:  

(a) has considered whether ordinary police methods of investigation 
into the matter mentioned in Schedule 1 relating to federally 
relevant criminal activity are likely to be effective; and  

(b) determines that the investigation mentioned in Schedule 1 is a 
special investigation."  

25  Clause 9 of the Financial Crimes Determination identified the purpose of 
the investigation as follows: 

"The purpose of the investigation is:  

(a) to collect and analyse criminal information and intelligence relating 
to the federally relevant criminal activities, to disseminate that 
information and intelligence in accordance with the [ACC] Act and 
to report to the Board; and  

(b) to identify and apprehend persons involved in the federally relevant 
criminal activities, to collect evidence about those activities and to 
reduce the incidence and effect of those activities; and  

(c) to make appropriate recommendations to the Board about reform 
of:  

(i) the law relating to relevant offences; and  

(ii) relevant administrative practices; and  
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(iii) the administration of the courts in relation to trials of 
relevant offences." 

26  The GOC subsequently approved a project to deal with matters arising 
under the Financial Crimes Determination.   

27  In December 2008, the ACC received information from an "unregistered 
human source" concerning allegations that XYZ Limited3 was involved in 
criminal activity.  That criminal activity was not one of the offences set out in 
Sched 1 cl 3 of the Financial Crimes Determination.  In March and April 2009, 
the ACC conducted an initial assessment of those allegations.   

28  Based on that assessment, the Operations Manager of the Financial 
Crimes Program within the ACC produced an undated investigation proposal in 
which it was suggested that a GOC application be made for an operation to 
investigate the claims relating to XYZ Limited.  The Operations Manager noted, 
however, that: 

"It is not the intention of the team to complete a complex full scale 
investigation at this stage, but rather to determine the validity of the 
claims made by the source and to identify opportunities for intelligence 
and evidence collection.  There is also a significant foreign component of 
a full scale investigation which would require the cooperation of the 
Australian Federal Police and various overseas partner agencies." 

29  As the primary judge determined, the Operations Manager was not 
recommending a joint investigation involving the Australian Federal Police ("the 
AFP") but rather advising against a full scale investigation at that time because it 
would require bringing in the AFP and overseas agencies.  The Operations 
Manager recommended instead that the next step should be to conduct 
preliminary discussions with a number of cooperative witnesses identified in the 
initial assessment by way of either examinations or "general discussion" with 
witnesses who were not implicated in the allegations of corruption.  
Significantly, the Operations Manager advised against the examination of 
employees who were likely to be implicated in the allegations. 

30  Further, as the primary judge also found, there was no evidence that the 
Operations Manager's recommendation was adopted.  The ACC did not appoint a 
head of investigation or assign any of its staff to investigate the allegations 
involving XYZ Limited.  Instead, on 22 April 2009, the ACC referred the 
allegations to the AFP and offered to allow the AFP to utilise the ACC's coercive 

                                                                                                                                     
3  A pseudonym. 
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powers.  Thereafter, as the primary judge found, the ACC did not undertake any 
investigation of XYZ Limited of its own.  It acted at all times "as a facility for 
the AFP to cross-examine under oath whoever the AFP wished, for the AFP's 
own purposes"4.  

31  In late May 2009, the AFP formally commenced an investigation entitled 
"Operation Thuja"5 and a lead investigator was appointed.  Initially, Operation 
Thuja was a broad-ranging investigation which concerned the culture within 
XYZ Limited and focussed on the company's activities. 

32  On 9 June 2009, a meeting was held between members of the AFP and 
ACC to discuss a "proposed" joint investigation into XYZ Limited and to 
"discuss future cooperation" between the AFP and the ACC.  The ACC advised 
the AFP that it had a number of sources who could provide the AFP with further 
information regarding the allegations against XYZ Limited and reiterated its 
offer to make its coercive powers available to the AFP to pursue "agreed lines of 
enquiry".  But as will become apparent, there never was any joint investigation. 

33  On 10 June 2009, the Board of the ACC resolved to extend the Financial 
Crimes Determination for a further 12 months6, noting "the review of activity 
conducted" under the 2008 Determination and reaffirming "the view of the Board 
that the requirements of s 7C(3) … continue to be met".  Pointedly, as the 
primary judge found, there was no amendment of the Financial Crimes 
Determination to include within its coverage the criminal activity alleged to have 
been engaged in by XYZ Limited. 

34  By July 2009, AFP officers had met with representatives of XYZ Limited 
on a number of occasions, and XYZ Limited had voluntarily provided the AFP 
with substantial documents and hard-drive material to assist with the AFP's 
investigation.  The AFP had also approached the ACC to assist the AFP by 
providing the ACC's compulsive powers under the Financial Crimes 
Determination.  It was proposed that ACC coercive hearings be used in 
circumstances where the AFP perceived that current XYZ Limited senior 
executives had knowledge of corrupt practices.  

                                                                                                                                     
4  [2016] VSC 334R at [395]. 

5  A pseudonym. 

6  Australian Crime Commission Special Investigation Authorisation and 

Determination (Financial Crimes) Amendment No 1 of 2009. 
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35  By October 2009, the ACC had confirmed to the AFP that it was prepared 
to assist by holding examinations.  On 6 November 2009, a meeting was held at 
the ACC's Melbourne office, attended by the lead investigator of Operation 
Thuja and ACC staff, during which a tentative timetable was set for the 
examination of XYZ Limited employees and managers who the AFP believed 
had knowledge of the conduct forming the basis of the allegations.  The suspect 
was proclaimed to be XYZ Limited and all employees were to be viewed as 
witnesses, not suspects.  Shortly after that meeting, Officer Schwartz7 became the 
lead investigator of Operation Thuja.  On the same day, the Commissioner of the 
AFP (who was also the Chair of the Board of the ACC) gave Operation Thuja his 
approval to use the ACC's coercive examination powers. 

36  In January 2010, the former lead investigator of Operation Thuja 
expressed concerns that the Financial Crimes Determination8 did not cover the 
AFP's investigation of XYZ Limited's alleged criminal activity.  He was 
overridden by Schwartz, however, and, by February 2010, the investigation had 
been extended to another company, QRS Limited9, as well as XYZ Limited. 

37  In February 2010, Schwartz confirmed in an internal AFP minute: 

"The AFP has engaged the [ACC] in relation to Operation [Thuja] in order 
to extract information and evidence from witnesses and suspects by means 
of the ACC's coercive powers to conduct examinations.  The hearings will 
be conducted pursuant to the ACC's Financial Crimes/Money Laundering 
Determination." 

38  On 12 March 2010, it was determined that no joint agency agreement 
between the AFP and the ACC was required because the examinations to be 
conducted by the ACC could take place under an existing memorandum of 
understanding and practical guidelines. 

39  Schwartz stated that as far as the AFP was concerned, the ACC was not 
even a partner in the AFP's investigation.  He described the extent of the ACC's 
role as being a "facility used by the AFP for compulsory examinations of 

                                                                                                                                     
7  A pseudonym. 

8  The primary judge referred to "the money laundering determination", but this 

appears to be a typographical error as that determination was not made until 9 June 

2010:  [2016] VSC 334R at [373]. 

9  A pseudonym. 
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suspects".  He described ACC examinations as "available to the police in all our 
investigations" and as "a common tool that is traditionally used by police"10. 

40  In April 2010, two of the appellants, Galloway and Hodges, were 
examined by the ACC, purportedly pursuant to the Financial Crimes 
Determination.  

41  On 9 June 2010, the Board of the ACC resolved to make a new 
determination, entitled the Australian Crime Commission Special Investigation 
Authorisation and Determination (Money Laundering) 2010 ("the Money 
Laundering Determination"), for which the Statement in Support stated as 
follows:  

"PURPOSE OF THIS STATEMENT 

1. This statement supports a request from the [ACC] for the Board of 
the [ACC] to –  

(a) authorise the ACC under paragraph 7C(1)(c) and 
subsection 7A(c) of the [ACC Act] to conduct an 
investigation into federally relevant criminal activity, 
namely Money Laundering activity in Australia, and  

(b) determine under paragraph 7C(1)(d) and subsection 7C(3) of 
the Act that the investigation is a special investigation.  

2. The special investigation will be known as the Money Laundering 
Special Investigation (ML SI). 

… 

Does Money Laundering constitute federally relevant criminal 
activity?  

34. As noted above, the scope of money laundering activity is 
consistent with the definition under Section 4 of the [ACC Act].  
The activity involves, or is of the same general nature as:  tax 
evasion, fraud, theft, company violations; cyber crime and other 
serious offences within the meaning of the Proceeds of Crime Act 
2002.  

                                                                                                                                     
10  [2016] VSC 334R at [388]. 



 Kiefel CJ 

 Bell J 

 Nettle J 

 

11. 

 

Whether Ordinary Police Methods Of Investigation are Likely To Be 
Effective  

35. Over the past few years, including through accessing data from 
private sector institutions, the ACC has continued to improve its 
understanding of trends in major financial crime.  These 
public/private sector partnerships are critical to build knowledge 
and understanding where criminal networks merge illicit and 
mainstream activities.  

36. On their own, however, such information flows, or in combination 
with conventional intelligence gathering efforts, may be unable to 
uncover, and unravel, the most sophisticated and highest threat 
financial crimes.  

37. By their nature, the principals involved in major revenue and other 
fraud and money laundering offences use complex structures to 
distance themselves from actions that may be incriminating.  
Sometimes professional facilitators with specialised expertise assist 
in concealing criminal proceeds with legitimate investments and 
transactions.  In many cases such strategies may involve offshore 
arrangements.  Multiple, 'shell' and 'phoenix' corporate structures 
may be employed.  In these circumstances, without inside 
knowledge, access to develop intelligence and evidence on the key 
protagonists is likely to be limited.  

38. The use of ACC coercive powers, integrated with appropriate use 
of covert investigative techniques, has and is expected to continue 
to provide key capabilities to overcome these challenges by: 

 providing unique and directly actionable intelligence and 
evidence, and 

 providing additional focus to enable more effective 
utilisation of information already held by law enforcement 
and regulatory agencies, including the ACC."  (footnote 
omitted) 

42  As in the Financial Crimes Determination, the subject-matter of the 
investigation was defined in cl 1 of Sched 1 as follows: 

"An investigation to determine whether, in accordance with the allegations 
mentioned in clause 3 and in the circumstances mentioned in clause 2, 
federally relevant criminal activity:  
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(a) was committed before the commencement of this Instrument; or  

(b) was in the process of being committed on the commencement of 
this Instrument; or  

(c) may in future be committed."  

43  Clause 2 of Sched 1 set out the circumstances constituting federally 
relevant criminal activity.  The introductory paragraph and sub-paragraphs (a) to 
(d) of cl 2 were identical to the introductory paragraph and corresponding sub-
paragraphs in Sched 1 cl 2 of the Financial Crimes Determination11.  Clause 2 of 
Sched 1 of the Money Laundering Determination went on to say: 

"(e) that criminal enterprise structures are storing significant quantities 
of cash proceeds from illicit activities, increasing their global 
networking and employ the inter-mingling of legitimate funds and 
proceeds of crime, participating in otherwise legitimate commercial 
enterprises, and some Australian-based criminal groups are using 
specialised overseas-based transnational criminal networks to 
launder significant quantities of illicit funds;  

(f) banks, equity market and non bank financial institutions are a 
favoured means of laundering illicit funds nationally and 
internationally;  

(g) effective targeting of the business structures of organised crime 
entities requires a multi-agency intelligence driven approach at a 
national level with access to coercive powers." 

44  Clause 3 of Sched 1 provided that the general nature of the allegations 
which constituted federally relevant criminal activity was that "from 
1 January 1995 certain persons in concert with one another or with other persons, 
may be engaged in one or more of" a range of Commonwealth and State offences 
which were similar, but not identical, to those identified in the Financial Crimes 
Determination.  Once again, however, the Money Laundering Determination did 
not include in the list of relevant criminal activity the activity allegedly engaged 
in by XYZ Limited; and, as the primary judge observed, that was because it was 
not the type of criminal activity that seemed to be at the forefront of the ACC's 
concerns. 

                                                                                                                                     
11  Above at [21]. 
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45  On 9 September 2010, the OCMC approved a project to deal with matters 
arising under the Money Laundering Determination.  The HOD stated that it was 
a narrow project set up to address the remaining issues in relation to 
XYZ Limited that had not been finalised in the project established under the 
Financial Crimes Determination.  The HOD said that the purpose of the project 
was to provide Operation Thuja with the examination powers that the ACC 
possessed, "to the extent that an examiner was prepared to approve them". 

46  In November 2010, the appellants Strickland and Tucker were examined 
by the ACC, purportedly pursuant to the Money Laundering Determination. 

47  Hodges, Strickland and Galloway were arrested and first charged with 
Commonwealth offences on 1 July 2011.  Tucker was first charged on 
13 March 2013. 

The appellants' examinations 

48  Prior to their examinations, each appellant had been asked to participate in 
a cautioned record of interview by the AFP.  Each had declined that request. 

49  Mr Sage was an examiner appointed under s 46B of the ACC Act and 
acted as the examiner for each appellant's examination.  The primary judge found 
that by the time of the examinations of each of the appellants, Sage was aware 
that they were regarded by the AFP as suspects and as persons who "may be 
charged" for the purposes of s 25A(9) of the ACC Act. 

50  During the examinations, several AFP officers involved in Operation 
Thuja watched the examinations from a nearby room.  Their presence was not 
disclosed to any of the appellants.  There were six AFP officers in attendance at 
Galloway's examination; seven at Hodges'; nine at Strickland's; and six at 
Tucker's. 

51  Following each examination, Sage made non-publication directions under 
s 25A(9) that permitted dissemination of examination material to the AFP and 
the Commonwealth Director of Public Prosecutions ("the CDPP").  The ACC 
provided audio recordings of the examinations of the appellants to both the AFP 
and the CDPP.  In April 2012, some 10 months after Hodges, Strickland and 
Galloway were charged, the AFP provided electronic copies of their examination 
transcripts to the CDPP. 
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The primary judge's reasoning 

52  The primary judge found12 that, at relevant times, the ACC was 
conducting a special ACC investigation constituted, sequentially, of the Financial 
Crimes Determination and the Money Laundering Determination.  In the primary 
judge's view13, it was sufficient to reach that conclusion that the determinations 
had been made or, as her Honour accepted, were "in place" or were "operative".  
The primary judge also appears to have accepted14 that the examinations were 
conducted for the purpose of the special investigation, or at least appears to have 
concluded that she ought not to infer that the examinations were conducted for a 
purpose that could not be reconciled with the proper exercise of the examination 
power. 

53  The primary judge found15 that, although Sage was the examiner, and, 
therefore, the statutory office holder with legal responsibility for deciding 
whether the appellants were to be examined and the matters upon which they 
should be examined, Sage did not in fact make any of those decisions.  The entire 
examination process was driven by the AFP for the purposes of Operation Thuja.  
Schwartz decided that the appellants should be examined and Schwartz 
determined the matters upon which they should be interrogated.  Sage did not 
exercise any independent judgment in relation to the matter:  he merely "rubber 
stamped" the AFP's requests as to who would be examined, which members of 
the AFP would be in attendance during each examination, and the persons to 
whom the examination product would be disseminated.  

54  The primary judge found16 that Schwartz had decided that, if the 
appellants would not voluntarily answer the AFP's questions, he would force 
them to answer questions by taking advantage of the ACC's coercive powers.  
Schwartz considered that forcing the appellants to answer the AFP's questions 
would yield the prosecution a forensic advantage of locking each appellant into a 
version of events, on oath, from which the appellant could not credibly depart at 
trial, and a further tactical advantage that, once the appellant had been examined, 
the answers given on oath could be used to persuade or induce the appellant to 

                                                                                                                                     
12  [2016] VSC 334R at [343]-[348], [840]. 

13  [2016] VSC 334R at [343], [347]. 

14  [2016] VSC 334R at [404], [428], [841]. 

15  [2016] VSC 334R at [390], [395], [448], [509], [537], [845], [849]-[850]. 

16  [2016] VSC 334R at [449]. 
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make a statement in admissible form17.  In an internal AFP minute dated 20 
January 2011, Schwartz recorded those views thus18:  

"The hearings did not substantially add to our current intelligence 
holdings but did lock certain witnesses into a version of events which may 
prove valuable in court.  The transcripts of the hearings will be 
disseminated to CDPP so that they may be used in future indemnity or 
coerced statement assessments." 

55  The primary judge also found19 that, in relation to at least two of the 
appellants, Strickland and Tucker, the AFP's purpose of so forcing the appellants 
to answer AFP questions was to "trigger them" into making admissions on oath 
and that Sage knew that that was the AFP's objective in relation to those 
appellants.  

56  By contrast, the primary judge does not appear to have reached a firm 
conclusion as to Sage's purposes other than that it was not demonstrated that they 
were improper purposes.  Having observed20 that an improper purpose is not 
lightly to be inferred, her Honour stated21 in substance that, while Sage was 
aware of the AFP's various purposes, it did not follow that the AFP's purposes 
were Sage's purposes.  Her Honour did not state that she found that Sage's 
purposes were different from Schwartz's purposes but it appears implicit in what 
her Honour did state that she was not persuaded that they were the same.  If so, 
that suggests that the path of her Honour's reasoning regarding Sage's purposes 
was that, whether or not Schwartz's purposes were improper, it was not 
demonstrated that Sage's purposes were the same as Schwartz's purposes, and, 
therefore, it was not demonstrated that Sage's purposes were improper. 

57  The primary judge was clear, however, that Sage had entirely abrogated 
his statutory responsibilities at every level of the examination process.  Her 
Honour found that Sage had been well aware that the appellants had been 
regarded as suspects by the AFP at the time of their examinations and that they 

                                                                                                                                     
17  [2016] VSC 334R at [407]-[411]. 

18  [2016] VSC 334R at [408]. 

19  [2016] VSC 334R at [426]. 

20  [2016] VSC 334R at [404], citing Industrial Equity Ltd v Deputy Commissioner of 

Taxation (1990) 170 CLR 649 at 672 per Gaudron J; [1990] HCA 46. 

21  [2016] VSC 334R at [428], [847]. 
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had declined to participate in cautioned interviews.  Accordingly, her Honour 
found22 that had Sage turned his mind to the requirements of s 25A(9), it should 
have been abundantly clear that the appellants were persons who "may be 
charged" and, therefore, persons entitled to the benefit of the protective 
provisions in s 25A.  Instead of making appropriate orders, Sage made 
non-publication orders which would have the effect of completely undermining 
the appellants' rights to a fair trial23.  Her Honour added24 that while Sage's 
failure to tell the appellants that AFP officers were watching their examinations 
was not unlawful, his decision deprived the appellants of the opportunity to 
object or submit that their fair trial rights might be compromised.  

58  Further, although the primary judge stated that she was unable to conclude 
that Sage acted in deliberate disregard of his statutory obligations, her Honour 
held25 that it was apparent that he had been "reckless" as to the discharge of his 
various obligations to an unacceptable degree, and that, if he had exercised his 
powers independently and with appropriate diligence, those responsible for 
investigating the alleged offences and preparing the prosecution brief would 
never have received the information which they received. 

59  In fact, as the primary judge found, information obtained from the 
examinations was used to compile the prosecution brief and to obtain evidence 
against the appellants in circumstances where the AFP had no entitlement to 
obtain such information and would not have been able to do so if Sage had not 
exercised his powers inappropriately.  The prosecution had therefore gained an 
unfair forensic advantage as a result of the prosecution brief having been 
prepared, at least in part, using information from the examinations.  Moreover, as 
her Honour found26, numerous investigators who were privy to the examinations 
would continue to be involved in giving evidence, liaising with witnesses, and 
suggesting avenues of examination and tactical decisions to be made at trial.  

60  In the result, the primary judge found27 in relation to Strickland, Hodges 
and Tucker that the practical effect of each of their examinations had been to 
                                                                                                                                     
22  [2016] VSC 334R at [851]-[853]. 

23  [2016] VSC 334R at [709], [864], [868]. 

24  [2016] VSC 334R at [860]-[863]. 

25  [2016] VSC 334R at [853], [862], [868], [881]. 

26  [2016] VSC 334R at [814], [816]-[817], [871]-[873], [876]. 

27  [2016] VSC 334R at [766], [870]. 
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constrain their legitimate forensic choices in the conduct of their trials because of 
the answers they were compelled to give during those examinations.  By contrast, 
in relation to Galloway, who, subsequent to his examination, participated in an 
interview with the AFP and voluntarily disclosed matters previously disclosed at 
his examination and then relied on that and his ACC examination during 
committal proceedings, the primary judge could not see what remaining forensic 
disadvantage could be said to result from his compulsory examination28.  But as 
her Honour later acknowledged29, all of the appellants, including possibly 
Galloway, had been deprived of a forensic choice to test before a jury the basis 
upon which the documents in the prosecution brief were selected. 

61  It followed, in her Honour's view, that it was practically impossible to 
"unscramble the egg" so as to remove the forensic advantage which the 
prosecution had improperly obtained, or to ameliorate the forensic disadvantage 
suffered by at least three of the appellants, with the possible exception being 
Galloway.  Short of creating a new investigative team and conducting a new 
investigation, it would be impossible to ensure sufficient quarantining of the 
investigative officers and the prosecutorial team to mitigate the permeation of 
examination material from the prosecutions30. 

62  The primary judge noticed31 the principal authorities in which it has been 
held that a permanent stay of prosecution is only ever to be granted in rare and 
exceptional circumstances32.  But her Honour considered33 this case to be 
different from previous cases in which a stay of prosecution has been refused 
despite illegality or impropriety in the conduct of an ACC examination or the use 
of examination material.  Unlike any of those previous cases, this case involved 
the deliberate, coercive questioning of suspects for the very reason that they had 
exercised their right to decline a cautioned police interview, and thereby for the 

                                                                                                                                     
28  [2016] VSC 334R at [760]-[763], [765]. 

29  [2016] VSC 334R at [818]-[819], [870]. 

30  [2016] VSC 334R at [877]-[879]. 

31  [2016] VSC 334R at [49]-[50]. 

32  See Jago v District Court (NSW) (1989) 168 CLR 23 at 31, 34 per Mason CJ, 60 

per Deane J, 76 per Gaudron J; [1989] HCA 46.  See also R v Glennon (1992) 173 

CLR 592 at 605 per Mason CJ and Toohey J; [1992] HCA 16; Dupas v The Queen 

(2010) 241 CLR 237 at 250 [33]-[35]; [2010] HCA 20. 

33  [2016] VSC 334R at [880]. 
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very purpose of achieving a forensic disadvantage for the appellants and a 
forensic advantage for the prosecution in foreseen future criminal prosecutions.  

63  On that basis, the primary judge concluded34 that the prosecutions should 
be permanently stayed not only because of the forensic disadvantage to which the 
appellants have been subjected as a result of the unlawful dissemination of the 
examination product but also in order to protect public confidence in the 
administration of justice.  

The Court of Appeal's reasoning 

64  By contrast to the primary judge, the Court of Appeal found35 that there 
was never an ACC investigation at any stage of the process and that the results of 
the examination or examination product were never intended to be used by the 
ACC for any ACC investigative purpose.  The conduct of each examination was 
merely a step in the AFP investigation with the result that the product was only 
ever to be used by the AFP.  It followed, their Honours held, that the appellants' 
examinations were not conducted "for the purposes of a special ACC 
investigation" but for an extraneous, improper purpose of assisting an AFP 
examination.  Consequently, the decisions to conduct the examinations and the 
decisions to permit disclosure of material from the examinations to the AFP and 
the CDPP were unlawful36. 

65  Despite so concluding, however, the Court of Appeal considered that the 
primary judge had erred in holding that the prosecution was unfairly advantaged 
by the examinations.  The Court of Appeal reasoned37 that the appellants had 
failed to identify any evidence which was to be relied on by the prosecution 
which, but for the examinations, would not have been obtained by the 
prosecution.  Alternatively, their Honours said that, even if investigators derived 
some assistance from the examinations in "guiding" and "refining" subsequent 
documentary searches, the case against the appellants rested almost entirely on 
documents and had not been materially affected by the results of the 
examinations.  Nor had the appellants sought to establish that information 

                                                                                                                                     
34  [2016] VSC 334R at [883]. 

35  Director of Public Prosecutions (Cth) v Galloway [2017] VSCA 120 at [187]-

[189], [209]. 

36  Director of Public Prosecutions (Cth) v Galloway [2017] VSCA 120 at [212]. 

37  Director of Public Prosecutions (Cth) v Galloway [2017] VSCA 120 at [258]-

[266]. 
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obtained during the examinations assisted the prosecution.  To the contrary, each 
appellant's case before the primary judge had been that the prosecution's case 
against him was so much developed by the time of his examination that the 
information extracted in the course of examinations accorded with the 
prosecution case theory.  And, their Honours said38, if a claim of specific forensic 
advantage were to be pursued, it was incumbent on each appellant as a matter of 
fairness to put to each prosecution witness the advantages which it was said the 
witness obtained from the examination or examination product and enable the 
CDPP to call evidence in rebuttal.  Subject to one insignificant exception, 
nothing of that kind had been undertaken. 

66  The Court of Appeal further rejected39 the appellants' contentions, which 
relied upon the observations of Hayne and Bell JJ in X7 v Australian Crime 
Commission ("X7 (No 1)")40, that, even where answers given at a compulsory 
examination are kept secret, they are productive of forensic disadvantage in the 
sense that an examinee can no longer decide the course to be adopted at trial 
according only to the strength of the prosecution's case as revealed by the 
material provided by the prosecution before trial or the strength of the evidence 
led by the prosecution at trial.  The Court of Appeal considered41 that, in view of 
concessions made by counsel for the appellants, the position that obtained 
accorded with the observations of Gageler and Keane JJ in Lee v New South 
Wales Crime Commission ("Lee (No 1)")42 that they were unable to regard as the 
deprivation of a legitimate forensic choice a practical constraint on the capacity 
of an examinee's legal representatives at trial to lead evidence, cross-examine or 

                                                                                                                                     
38  Director of Public Prosecutions (Cth) v Galloway [2017] VSCA 120 at [270]-

[271]. 

39  Director of Public Prosecutions (Cth) v Galloway [2017] VSCA 120 at [285]-

[289]. 

40  (2013) 248 CLR 92 at 142-143 [124] (Kiefel J agreeing at 152 [157]); [2013] HCA 

29. 

41  Director of Public Prosecutions (Cth) v Galloway [2017] VSCA 120 at [297]-

[299]. 

42  (2013) 251 CLR 196 at 316 [323]; [2013] HCA 39.  The Court of Appeal also 

referred to X7 v The Queen (2014) 292 FLR 57 at 78 [108]-[109] per Bathurst CJ 

(Beazley P, Hidden J, Fullerton J and R A Hulme J agreeing at 79 [114], [116]-

[118]) and Zhao v Commissioner of the Australian Federal Police (2014) 43 VR 

187 at 204 [48]. 
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make submissions inconsistent with evidence given by the examinee at a 
compulsory examination. 

67  Alternatively, the Court of Appeal held43, if particular lines of 
cross-examination of AFP officers might be impeded, for example, because an 
investigator needed to explain that he or she had not conducted a line of enquiry 
or search because of what was said in the compulsory examination, the 
disadvantage to the appellants thereby created could be sufficiently ameliorated 
by trial directions that the investigator refrain from explaining his or her actions 
by reference to what the investigator had learned or believed that he or she had 
learned from the compulsory examinations.  

68  Finally, the Court of Appeal rejected44 the primary judge's conclusion that, 
because of Sage's "reckless" disregard of his statutory responsibilities, it was 
necessary to stay the prosecutions to protect confidence in the administration of 
justice.  Their Honours reasoned that, given that the primary judge had not found 
that Sage had adverted to the possibility that his actions with respect to s 25A(9) 
were unlawful, it was not open for her Honour to conclude that Sage had acted 
recklessly, and further, that anything short of reckless disregard of 
responsibilities would not suffice to bring the case within the exceptional 
category of cases in which, absent unfairness, a stay is necessary to preserve 
public confidence in the administration of justice.  Their Honours found it 
unnecessary to deal separately with the primary judge's conclusion that Sage had 
also been reckless with respect to his obligations under s 25A(7), as they 
regarded that conduct as involving no unlawfulness. 

69  Accordingly, the Court of Appeal held45 that because they rejected the 
"twin bases" on which the primary judge had ordered a stay, being the primary 
judge's findings as to recklessness and incurable forensic disadvantage, the 
appeal should be allowed and the stay applications refused.  Their Honours added 
that, although not mandatory, a change in prosecutorial team and the ability of 
the trial judge to make directions enjoining the investigators from disclosing the 
contents of the ACC examinations to the prosecutor, or the CDPP from leading 
evidence, or prohibiting certain matters from being referred to in 
cross-examination, would ensure that the appellants receive a fair trial. 

                                                                                                                                     
43  Director of Public Prosecutions (Cth) v Galloway [2017] VSCA 120 at [301]. 

44  Director of Public Prosecutions (Cth) v Galloway [2017] VSCA 120 at [108]-

[109], [116]-[117], [312]. 

45  Director of Public Prosecutions (Cth) v Galloway [2017] VSCA 120 at [314]-
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Absence of special ACC investigation 

70  The Court of Appeal were correct to hold that there was no special ACC 
investigation into the matters the subject of the AFP investigation or otherwise 
relevant to the examination of the appellants.  As the primary judge found, there 
was no evidence that the proposal of the ACC Operations Manager to conduct 
preliminary discussions with witnesses ever proceeded.  No investigation head 
was ever appointed, and no ACC staff were ever assigned to investigate the 
allegations involving XYZ Limited.  The ACC referred the allegations to the 
AFP on 22 April 2009 and thereafter did not undertake any investigation of 
XYZ Limited.  The ACC acted at all times simply as a facility for the AFP to 
cross-examine the appellants under oath for the AFP's own purposes. 

71  The determinations were incapable in and of themselves of constituting a 
special ACC investigation.  At most, they amounted to authorisations for the 
conduct, in future, of investigations yet to be identified or undertaken and a 
stipulation that, if in future any such investigation were conducted, it would be a 
special ACC investigation.  The question of whether such an investigation was 
conducted was a question of fact and the availability of the examination power 
depended on the existence of an investigation in fact46.  As the Court of Appeal 
observed47, there are at least four considerations which conduce to that 
conclusion.  First, as is apparent from s 24A of the ACC Act, the power to 
conduct an examination is an ancillary power available to be used "for the 
purposes of a special ACC operation/investigation".  As was held in GG v 
Australian Crime Commission48, that implies that it is a power which is available 
for the purposes of a particular investigation.  Otherwise, an ACC examiner 
required to make a determination whether to invoke the power could not sensibly 
decide whether the proposed examination would be "for the purposes of" that 
investigation.  Secondly, in order to construe s 24A as authorising the invocation 
of the examination power in the absence of an extant special ACC investigation, 
it would be necessary to strain the meaning of the words "for the purposes of a 
special ACC operation/investigation" to include the meaning "for the purposes of 
examining persons in relation to matters which are not the subject of an ACC 

                                                                                                                                     
46  Whether the determinations would have been effective to render any such 

investigation a special ACC investigation is a question of law which, for present 

purposes, need not be decided. 

47  Director of Public Prosecutions (Cth) v Galloway [2017] VSCA 120 at [174]-

[179]. 

48  (2010) 182 FCR 513 at 522 [31] per Jessup and Tracey JJ (Downes J agreeing at 

515 [3]). 
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investigation".  Thirdly, inasmuch as s 25A(6) provided for the presence of 
"counsel assisting the examiner … in relation to the matter to which the ACC 
operation/investigation relates" and authorised counsel assisting to ask questions 
on any matter judged by the examiner to be "relevant to the ACC 
operation/investigation", the provision implicitly assumes the existence of a 
separate ACC investigation and thus a "matter" to which that specific 
investigation relates and hence to which the questions may be relevant.  Fourthly, 
to hold otherwise would be to read "for the purposes of a special ACC 
operation/investigation" as meaning for the purpose of any line of enquiry, 
howsoever suggested, and of whatever significance or insignificance, as to a 
matter which perchance satisfies the description of one of the kinds of federally 
relevant criminal activity delineated in a determination.  Given the nature of the 
examination power, and its effect upon the liberty of the subject, that is not a 
construction which presents as at all probable49.  

72  Contrary to submissions which were advanced before this Court by the 
Solicitor-General of the Commonwealth on behalf of the ACC (which was an 
intervener before the primary judge and the Court of Appeal and thus a 
respondent before this Court50), it does not detract from that conclusion that the 
primary purpose of the ACC may be to obtain evidence that can be used to 
prosecute persons who have committed serious offences.  Whatever the ambit of 
the ACC's powers, they are constrained by the ACC Act to be exercised only in 
the circumstances and only for the purposes for which the Act provides.   

73  Contrary also to the Solicitor-General's submissions, it is not the case that 
the legislative antecedents of the ACC Act imply that the Act should be 
construed as authorising the ACC generally to lend its compulsory interrogation 
powers to the AFP whenever the AFP has under investigation a federally relevant 
criminal offence that is listed in a determination.  The compulsory powers 
conferred on ACC examiners by Div 2 of Pt II of the ACC Act are by design, in 
terms and in effect available for use only for the purposes of a specific ACC 
investigation which the Board has determined, after consideration of whether 
ordinary police powers in relation to the matters the subject of investigation are 
likely to be effective, will be a special ACC investigation51.  They are not 

                                                                                                                                     
49  See Smith v Corrective Services Commission (NSW) (1980) 147 CLR 134 at 139; 

[1980] HCA 49. 

50  High Court Rules 2004 (Cth), r 41.01.1; Thomas v The Queen [2008] HCATrans 

258 at 709-790. 

51  See generally Australia, Senate, Australian Crime Commission Establishment Bill 

2002, Revised Explanatory Memorandum at 1-2, 6, 9-10, 17-18; Australia, House 
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available to be let out to the AFP whenever an AFP suspect declines to be 
interviewed, for the purpose of compelling the suspect to make admissions in 
relation to the offence of which he or she is suspected. 

74  It follows, as the Court of Appeal held, that, since the examinations of the 
appellants were not held for the purposes of a special ACC investigation, there 
being no ACC investigation on foot, but rather for an extraneous, unlawful 
purpose of assisting the AFP to compel the appellants to give answers to 
questions about offences of which they were suspected and had declined to be 
interviewed, the examinations were unlawful.  

Forensic advantage and disadvantage 

75  The Court of Appeal were not correct, however, in rejecting the primary 
judge's conclusion that the prosecution derived a forensic advantage from the 
examinations.  If nothing else, the prosecution derived the forensic advantage, 
which the examinations were expressly calculated to achieve, of compelling the 
appellants to answer questions that they had lawfully declined to answer and 
thereby locking the appellants into a version of events from which they could not 
credibly depart at trial.  For the same reason, the primary judge was right to hold 
that, with the exception perhaps of Galloway, the appellants suffered a forensic 
disadvantage as the result of the examinations.  They suffered the forensic 
disadvantage of being locked into a version of events from which they could not 
credibly depart at trial. 

76  As Hayne and Bell JJ observed52 in X7 (No 1) in relation to an unlawful 
compulsory examination conducted post charge, even if the answers given at a 
compulsory examination are kept secret, and so cannot be used directly or 
indirectly by those responsible for investigating and prosecuting the matters 
charged, the requirement to give answers after being charged fundamentally 
alters the accusatorial judicial process that begins with the laying of a charge and 
culminates in the accusatorial and adversarial trial in the courtroom.  The 
examinee can no longer decide the course which he or she should adopt at trial 
according only to the strength of the prosecution's case as revealed by the 
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X7 (No 1) (2013) 248 CLR 92 at 149-150 [144]-[147] per Hayne and Bell JJ 

(Kiefel J agreeing at 152 [157]). 

52  (2013) 248 CLR 92 at 142-143 [124] (Kiefel J agreeing at 152 [157]).  This 
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material provided by the prosecution before trial or to the strength of the 
evidence led by the prosecution at trial: 

"The accused person would have to decide the course to be followed in 
light of that material and in light of any self-incriminatory answers which 
he or she had been compelled to give at an examination conducted after 
the charge was laid.  That is, the accused person would have to decide 
what plea to enter, what evidence to challenge and what evidence to give 
or lead at trial according to what answers he or she had given at the 
examination.  The accused person is thus prejudiced in his or her defence 
of the charge that has been laid by being required to answer questions 
about the subject matter of the pending charge." 

77  Similar considerations apply where, as here, a person is unlawfully 
subjected to a pre-charge compulsory examination conducted for the extraneous, 
unlawful purpose of assisting the AFP to compel the person to give answers to 
questions about offences of which he or she is suspected and in respect of which 
he or she has declined to be interviewed.  Even if the answers given at such a 
compulsory examination are kept secret, the unlawful requirement to give 
answers in respect of an offence of which a person is suspected, or in relation to 
which he or she is a person of interest, fundamentally alters the accusatorial 
process for the investigation, prosecution and trial of that offence by unlawfully 
compelling the person to provide the prosecution with information. 

78  Such a person can no longer decide the course which he or she should 
adopt at any subsequent trial according only to the strength of the prosecution 
case as revealed by the material provided by the prosecution before trial or to the 
strength of the evidence led by the prosecution at trial.  Such a person must 
decide what plea to enter, what evidence to challenge and what evidence to give 
or lead at trial according to the answers which he or she has been unlawfully 
compelled to give at the examination.  And as will be explained in greater detail 
later in these reasons, such a person is thus denied the protection of the common 
law right to refuse to answer any question except under legal compulsion and the 
very protection which the Parliament, through the ACC Act, has ordained that he 
or she should have. 

79  Moreover, such concerns are not to be sloughed off as captious or overly 
punctilious as, in effect, counsel for the CDPP submitted they should be.  They 
go to the heart of the accusatorial nature of the criminal justice system.  Nor need 
the court be informed or persuaded of specific respects in which the person's 
defence will or may be compromised in order to conclude that the forensic 
disadvantage resulting from the subjection of a person to an unlawful compulsory 
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examination in relation to a matter in respect of which he or she is subsequently 
charged is significant53.  For assuming for the sake of argument that the person 
has given at least one answer in the course of the examination which can 
arguably be construed as an admission of guilt or otherwise against interest – and 
in these cases, the primary judge found that to be so at least in the case of 
Hodges, Tucker and Strickland54 – it must follow that the person has thereby 
been limited in the conduct of his or her defence in a manner to which he or she 
should not lawfully have been subjected.  

80  In the particular circumstances of these cases, it is also no answer to the 
forensic disadvantage thus created to say that it may be overcome by the 
appointment of prosecutors who know nothing of the examinations.  As the 
primary judge stated55, compared to previous cases in which the effects of 
unlawful examination and dissemination of examination product have been 
considered, these cases involve an extraordinarily wide-ranging, undocumented 
dissemination of examination product to AFP officers involved in the 
investigation process, including to those who would be required to give evidence 
at trial.  The lack of clear records of dissemination56 makes it extremely difficult 
to assess how and by whom the examination product has been used to build the 
prosecution case or how it might inform prosecution witnesses' responses to 
questions asked in cross-examination at trial. 

81  Furthermore, despite such admissions as the appellants might appear to 
have made in the course of their examinations, they remain lawfully entitled to 
put the Crown to proof and so, without advancing any form of positive defence, 
to throw as much doubt as is honestly possible upon the quality of the Crown 
case.   

82  The primary judge explained that the prosecution case against each 
appellant is a circumstantial one that is dependent upon the inferences to be 
drawn from documents selected for inclusion in the prosecution brief.  Her 
Honour pointed out that in ordinary circumstances the appellants might have 
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challenged the inference of guilt by raising as reasonable possibilities that the 
documents adduced by the prosecution are a biased or an incomplete selection.  
Her Honour found that the selection of those documents had been influenced by 
the investigators' knowledge of the answers given by the appellants during their 
unlawful examinations.  Apart from the forensic advantage this conferred on the 
prosecution, her Honour observed that it is a circumstance that deprives the 
appellants of the ability to test the basis of the selection or to raise the reasonable 
possibility that the selection does not reveal the true facts. 

83  The Court of Appeal suggested that any forensic disadvantage of this kind 
could be overcome by an instruction to the witness that the witness not explain 
his or her actions by reference to what he or she learned, or believed he or she 
had learned, from the examinations.  The suggestion that witnesses could be 
directed to avoid reference to the examinations, while truthfully answering 
questions concerning the basis for the selection of documents, has an air of 
unreality to it in light of the primary judge's finding of the extent of the use made 
by the AFP of the unlawfully obtained information to guide the selection of the 
materials included in the prosecution brief. 

84  Nor is it an answer to the forensic disadvantage identified to say, as the 
Court of Appeal considered it to be, that it was incumbent on the appellants to 
demonstrate the respects in which the prosecution had been thereby advantaged.  
After all, how were the appellants practically to go about that?  Where, as here, 
there were some tens of millions of relevant documents57 and no documentary 
record of the distribution of examination product within the AFP and the Office 
of the CDPP and the manner in which it was used to inform prosecutorial 
decisions58, it would surely have been extremely difficult.  And it would have 
been potentially dangerous for the appellants to make a serious attempt at 
discrediting the perfunctory denials of use which appeared in several prosecution 
witnesses' affidavits59, as it would have risked exacerbating the prejudice to the 
appellants by potentially exposing perceived weaknesses in the prosecution case 
and possible paths of available defences.  

85  In the result, all that can be said with any degree of confidence, as the 
primary judge in effect found, is that given the number of AFP officers who 
attended the examinations and that the examination product was disseminated far 
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and wide within the AFP and the Office of the CDPP, it is practically impossible 
to try the appellants (with the possible exception of Galloway) without subjecting 
them to the forensic disadvantages which have been referred to.  Regardless, 
therefore, of the extent to which the examination product was or was not of 
assistance to the prosecution in constructing the Crown case, the only sure way 
of wholly eradicating the effects of the unlawful examinations and the unlawful 
dissemination of the examination product would be to begin the investigation 
again, with different investigators, without access to the fact or results of the 
previous examinations.  Short of that, the prejudice to a fair trial is at least to a 
significant extent incurable. 

Bringing the administration of justice into disrepute  

86  So to conclude is not necessarily to say that the forensic prejudice suffered 
by any of the appellants as a result of his unlawful compulsory examination 
would of itself constitute a sufficient basis to stay his prosecution.  But the 
primary judge was correct to hold that, when such forensic disadvantage is taken 
in conjunction with Sage's unlawful, reckless disregard of his statutory 
responsibilities, the continued prosecution of the appellants would bring the 
administration of justice into disrepute.  

87  As was earlier noticed, the Court of Appeal were critical of the primary 
judge's conclusion that Sage had been reckless in making non-publication 
directions under s 25A(9) permitting dissemination of examination product to the 
AFP and the CDPP.  Their Honours regarded that conclusion as inconsistent with 
the primary judge's earlier finding of fact that she was not satisfied that Sage 
positively turned his mind to the possibility that the extent of distribution of the 
examination product was unlawful.  But there was no error in that aspect of her 
Honour's reasoning.  Granted, the mental element of recklessness in the criminal 
law is ordinarily conceived of as entailing at least some actual awareness on the 
part of the offender of the possibility of a proposed course of action having an 
unlawful consequence and the determination of the offender to proceed along 
that course regardless60.  And here, the primary judge did not find that Sage 
turned his mind to the possibility that the dissemination to the AFP and the 
CDPP of the product of the appellants' examinations would be unlawful but 
rather that he entirely failed to consider what the ACC Act required of him.  But 
the primary judge was not wrong to characterise that abrogation of statutory 
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responsibility as reckless.  Plainly, her Honour used the term in the sense of 
heedlessness of or indifference towards the requirements of the ACC Act, and, 
semasiologically, that was an entirely apt description of Sage's lack of care in the 
discharge of the functions legislatively entrusted to him in his capacity as 
examiner. 

88  The same observations can be made in respect of the primary judge's 
finding that Sage was reckless in respect of his statutory responsibilities under 
s 25A(7) by permitting AFP officers to watch the appellants' examinations 
without the appellants' knowledge.  And while her Honour made no express 
finding of recklessness as to Sage's decisions to examine the appellants and issue 
summonses therefor, the speed with which Sage considered the supporting 
documents for each summons suggested that very little deliberation could have 
attended those decisions, as the primary judge observed61.  The AFP, not Sage, 
chose the witnesses to be examined, and Sage did not query the AFP's choices62.  
The picture that is painted is one in which Sage invoked his compulsive powers 
in aid of an AFP investigation in wholesale disregard of the requirements of the 
ACC Act.  Sage's examinations of the appellants thus defied the conditions which 
the Parliament had laid down in the ACC Act as essential to be met before an 
examiner may begin to trench upon a subject's common law right to silence.  
Sage further acted in violation of his statutory responsibilities by subjecting the 
appellants, as suspects, to deliberate, coercive questioning for the very reason 
that they had exercised their common law right to silence.  As Sage knew, the 
AFP wanted the appellants examined because they were suspects who may be 
charged but who refused to answer questions.  Sage had no reasons for 
examining the appellants other than the AFP's reasons.  His "reasons" for issuing 
summonses to the appellants simply parroted the information which the AFP 
provided63. 

89  To procure a compulsory examination of persons in those circumstances 
also contravened the AFP Examinations Guide, a document recording the AFP's 
understanding of the ACC's practice in relation to compulsory examinations.  
While not legally binding on the ACC, the following matters from the Guide 
reflected the ACC's practice at the relevant time64: 

                                                                                                                                     
61  [2016] VSC 334R at [448], [501], [509]. 

62  [2016] VSC 334R at [390], [448], [509]. 

63  [2016] VSC 334R at [502]. 

64  [2016] VSC 334R at [436]-[437]. 



 Kiefel CJ 

 Bell J 

 Nettle J 

 

29. 

 

"- the ACC will not examine a witness directly about their own 
criminal offending.  The exception to this is where the person has 
pleaded guilty and is not yet sentenced, or is currently serving a 
sentence. 

- if a person is to be charged with a criminal offence, or there is 
considered to be sufficient evidence to ground the laying of a 
criminal charge (prima facie), the ACC is unlikely to examine that 
witness.  In all such cases the ACC and the relevant Examiner 
should be advised ASAP to discuss available options."  (emphasis 
omitted) 

To repeat, Sage was aware that the appellants were regarded by the AFP as 
suspects, and therefore as persons who may be charged, and that they had refused 
to answer questions.  In plain contravention of ACC practice not to examine 
witnesses likely to be charged, Sage compelled them to answer questions relating 
to the very matters in respect of which he knew that they may be charged.   

90  Arguably, that would not have been unlawful, albeit contrary to ACC 
practice, if there had been a special ACC investigation on foot and if the 
appellants had been examined for the purposes of the special investigation65.  But 
since there was no special ACC investigation and the purpose of the 
examinations was not for the purposes of a special ACC investigation, rather to 
assist the AFP to compel the appellants to give answers to questions about 
offences of which they were suspected and in relation to which they had 
exercised their common law right to silence, the whole exercise was profoundly 
unlawful. 

91  Further, in commendably clear explication of the obligations imposed on 
an examiner under s 25A(3) of the ACC Act, at relevant times the ACC Policy 
and Standard Operating Procedures document entitled "Examinations – Use of 
Coercive Powers" ("the Operating Procedures Document") provided that66: 

"Where it is anticipated that the witness will be asked questions which 
relate to the offences with which the witness has been charged or in 
respect of which the witness will be charged the following procedure 
should be followed: 
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• An Examiner will not approve any person being present during an 
examination where that person is involved in the investigation or 
prosecution of the witness. 

• When making a decision as to who may be permitted access to the 
evidence of the witness, the Examiner could be expected to 
preclude from having access to the evidence of the witness all 
persons who are involved in the investigation or prosecution of the 
witness. 

• When making a decision as to who may be permitted access to the 
evidence of the witness, the Examiner may consider a submission 
that all evidence that relates to the charges that the witness faces, or 
is going to face, be excised from the transcript of the examination.  
The Examiner may then preclude from having access to the excised 
evidence of the witness all persons who are involved in the 
investigation or prosecution. 

Counsel Assisting may also make an application to an Examiner that the 
evidence of the witness not be published to a prosecuting authority.  
Careful consideration of submissions regarding non-publication directions 
should be given to ensure that the full effect of the Act can be reached, for 
example, for use in confiscation proceedings but not otherwise. 

The above procedure strikes a balance between the need for ongoing 
investigations, particularly where there exists opportunity to secure 
valuable intelligence outcomes, and the obligation to avoid interfering 
with the course of justice." 

92  Although expressed with respect to persons who have been charged or 
will be charged, the document can also be taken as raising matters relevant to an 
examiner's obligations with respect to witnesses who "may be charged". 

93  Contrary to the Operating Procedures Document, and in clear breach of 
the responsibilities reposed in Sage by s 25A(3) of the ACC Act (to make 
appropriate directions as to who should be present at the appellants' 
examinations), Sage, at the request of the AFP, allowed at least six AFP 
investigating officers to be present at each appellant's examination.  And in clear 
contravention of s 25A(7), Sage allowed the AFP officers present at each 
examination to be hidden from view and unannounced, with the effect if not 
intention of denying the appellants their statutory rights under s 25A(7)(b) to 
object to the presence of the police officers.  Given that there was no special 
ACC investigation, any suggestion that Sage considered the AFP officers to be 
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members of staff of the ACC and thus entitled to be present without 
announcement is untenable67. 

94  Finally, if Sage had at all turned his mind to his obligations under 
s 25A(9), it would have been abundantly clear to him that each of the appellants 
was entitled to the benefit of the protections afforded by s 25A(9), and thus that 
Sage was bound by that provision to make such directions concerning the 
publication of the evidence given in the examinations as would ensure so far as 
practicable that the appellants' chances of fair trials would not be prejudiced.  Far 
from doing so, in eminent contravention of s 25A(9) and again in contrast to the 
Operating Procedures Document, Sage allowed the product of the examinations 
to be distributed to all AFP officers involved in the AFP investigation and the 
CDPP without any restriction.  In the result, as the primary judge concluded, 
instead of making non-publication orders to prevent prejudice to the fair trials of 
the appellants, Sage made non-publication orders that served to undermine their 
fair trials.  As her Honour further observed68:  

"The fact that [Sage] could offer little explanation for why he allowed 
wholesale dissemination to all AFP investigators, other than that someone 
(presumably counsel assisting) must have asked him to, is an unacceptable 
explanation from an independent statutory office holder entrusted with 
extraordinary powers such as Sage had."  

95  In this Court, the Solicitor-General of the Commonwealth argued to the 
contrary that such reasoning was influenced by an understanding of authorities 
concerning the accusatorial system of justice which was rejected by this Court in 
R v Independent Broad-Based Anti-Corruption Commissioner ("IBAC")69.  But 
that submission misconceives the effect of IBAC.  In substance, IBAC held that, 
where compulsory powers were exercised lawfully in accordance with the statute 
under which they were conferred for the purpose for which they were conferred, 
the examiner was not prevented by the fundamental principle (scil that it is for 
the prosecution to prove the guilt of an accused person) or the companion rule 
(scil that an accused person cannot be required to testify to the commission of a 
charged offence) from compelling persons suspected of offences who had not 
been charged to answer questions concerning the offences of which they were 
suspected.  That was so, however, because the companion rule is a principle 
which governs the conduct of curial criminal proceedings and is thus not engaged 
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until and unless an accused is charged70.  Nothing said in IBAC runs counter to 
the learning explicated by the majority of this Court in X7 (No 1)71 that the 
process for the investigation, prosecution and trial of an indictable 
Commonwealth offence is entirely accusatorial or, consequently, counter to the 
precept that, subject to statute, an accused is not to be called upon to answer an 
allegation of wrongdoing until presented with particulars of the evidence on 
which it is proposed to rely in proof of a charge and then only to enter a plea of 
guilty or not guilty when and if charged.  As was made plain by the majority in 
X7 (No 1), those fundaments of the criminal justice system comprise the common 
law "right to silence", which includes the substantive right of any person to 
refuse to answer any question except under legal compulsion and the privilege of 
any person to refuse to answer any question72, and which, subject to statute, 
applies at all stages of the process to all persons suspected of an offence whether 
charged or not yet charged as well as at trial73.  

96  In IBAC, the common law right to silence was beside the point because it 
was lawfully overridden by the examiner's exercise of compulsive powers, under 
statute, for the purpose for which the statute provided, and otherwise in 
accordance with the statute.  Here, the common law right to silence is very much 
to the point because Sage did not exercise his compulsive powers under the ACC 
Act lawfully for the purpose for which the ACC Act provided but for the 
extraneous unlawful purpose of assisting the AFP to compel the appellants to 
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give answers to questions about offences of which they were suspected and in 
relation to which they had exercised their common law right to silence. 

97  It is true that, in previous decisions regarding unlawful ACC 
examinations, the only circumstances in which it has been held necessary 
permanently to stay a prosecution to prevent the administration of justice falling 
into disrepute have been where there has been deliberately unlawful conduct on 
the part of investigative or prosecutorial authorities or at least advertent reckless 
disregard of lawful requirements.  In argument before this Court, the CDPP 
relied on the reasoning of Bathurst CJ in X7 v The Queen ("X7 (No 2)")74 as 
representative of that course of authority.  In that case it was held that, in 
circumstances where there is nothing to suggest that an unlawful examination has 
been conducted otherwise than in the bona fide belief that it is authorised by the 
ACC Act, and there is no incurable prejudice to a fair trial, a prosecution should 
not be stayed.  It followed, in the CDPP's submission, that there is no basis here 
for a permanent stay of prosecution.  

98  The circumstances here, however, are very different from those in 
X7 (No 2) and in previous authorities to which Bathurst CJ referred75.  Here, as 
has been explained, with the possible exception of Galloway, there is an 
indeterminate element of incurable prejudice as a consequence of the ACC's 
widespread, uncontrolled dissemination of the examination product to and within 
the AFP and the Office of the CDPP.  More fundamentally and more 
significantly, far from there being no suggestion that the ACC acted otherwise 
than in the bona fide belief that what was done was lawful, in each of these cases 
the ACC through Sage acted in disregard of the stringent statutory requirements 
mandated by the Parliament for the protection of the liberty of the subject and to 
prevent prejudice to the subject's fair trial.   

99  Further, although in previous cases regarding unlawful examination and 
dissemination of examination product the courts' concerns regarding the 
administration of justice falling into disrepute have focussed on deliberate or 
advertent reckless disregard of legal requirements, nothing in previous authority 
suggests or should be taken to imply that abjectly insouciant, wide-ranging 
disregard of the requirements of the ACC Act of the kind that occurred in the 
present cases may not also bring the administration of justice into disrepute.  As 
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the majority of this Court stated in Moti v The Queen76, decided cases should not 
be read as attempting to chart the boundaries of abuse of process.  Nor should 
they be read as attempting to define exhaustively the circumstances that warrant 
exercise of the power to stay criminal proceedings or as providing some 
"exhaustive dictionary of words" by one or more of which executive action must 
be capable of description before proceedings may be stayed.  As Kirby J aptly 
summarised the position in Truong v The Queen77: 

"relief is not confined to cases of deliberate and knowing misconduct, 
although that may be sufficient to enliven the jurisdiction.  It extends to 
serious cases where, whatever the initial motivation or purpose of the 
offending party, and whether deliberate, reckless or seriously negligent, 
the result is one which the courts, exercising the judicial power, cannot 
tolerate or be part of." 

100  No doubt, society and therefore the law ordinarily looks more askance on 
instances of deliberate or advertent reckless disregard of a duty or obligation than 
upon the accidents of incompetence.  As a rule, the former are conceived of as 
entailing greater moral culpability and for that reason their condonation is 
conceived of as more likely to bring the administration of justice into disrepute.  
But ultimately it is a question of degree which substantially depends upon the 
nature of the duty or obligation.  If a duty or obligation is of no more than 
peripheral significance, condonation of its breach, even of an intentional breach, 
may appear justified in the interests of relatively more pressing considerations of 
justice.  The power to stay proceedings is not available to cure venial 
irregularities78.  But if, as here, the duty or obligation is of a kind that goes to the 
very root of the administration of justice79, condonation of its breach will bring 
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the administration of justice into disrepute regardless of the culprit's mentality.  
Ultimately, these appeals turn on that distinction. 

101  As was remarked80 by Hayne and Bell JJ in X7 (No 1), the common law 
right to silence is a fundament of the criminal justice system that applies at all 
stages of the process to all persons suspected of an offence, whether charged or 
not yet charged, and also at trial.  But it is not constitutionally entrenched81.  
Those who framed the Constitution conceived of parliamentary supremacy and 
the rule of law as administered through the courts as better protecting traditional 
freedoms than a bill of rights limiting legislative power82.  Hence, the right to 
silence may be restricted by statute.  Inasmuch, however, as any restriction of the 
right to silence is pro tanto a denial of liberty, the rule of law, and in particular 
the principle of legality, mandates that any statutory provision that purports to 
restrict the common law right to silence must be perspicuously expressed and 
strictly construed83.  Accordingly, a statute such as the ACC Act may confer 
power on an identified recipient to compel a person to answer questions for a 
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specific, identified purpose and, if the exercise of the power is undertaken strictly 
in accordance with the statute, it is lawful for the recipient to require the person 
to answer questions despite that doing so may infringe upon the person's right to 
silence.  By contrast, invocation of the power for a purpose other than the 
specific, identified purpose, or that otherwise does not accord strictly with the 
statute, flouts the will of the Parliament as expressed through the statute and as 
such is an unlawful infraction of the common law right to silence that cuts deep 
against the grain of the accusatorial nature of the criminal justice system.  It 
follows that, whether such an unlawful infraction of the will of the Parliament 
and the right to silence is intentional, or the result of advertent recklessness, or, 
as here, the consequence of grossly negligent abrogation of statutory 
responsibilities, its condonation is apt to bring the administration of justice into 
disrepute. 

102  Admittedly, as has been recognised in cases such as X7 (No 2)84, an 
infraction is less likely to bring the administration of justice into disrepute where 
it is the result of an honest and reasonable mistake.  But the unlawful exercise of 
compulsive powers in these cases was carried out in blatant disregard of the 
protections conferred by the ACC Act.  The departures from those requirements 
infected the exercise of compulsive power with illegality at every stage of the 
process.  

103  The CDPP argued against that conclusion that, if the ACC had chosen to 
do so, there would have been nothing to prevent the ACC resolving to conduct its 
own investigation into the matters the subject of the AFP investigation and 
examining the appellants as part of that investigation; and, if the ACC had 
adopted that course, the result would have been the same.  That being so, in the 
CDPP's submission, it cannot be that the fact that the examination was conducted 
for the purposes of the AFP investigation rather than for the purposes of a special 
ACC investigation is sufficient to warrant the extraordinary remedy of staying 
the appellants' prosecutions.   

104  That contention assumes too much.  Arguably, the ACC might have 
determined to conduct its own investigation into the matters the subject of the 
AFP investigation and conceivably to interrogate the appellants concerning the 
matters of which they were suspected.  But there is little reason to suppose that 
the Board of the ACC would have been disposed to make it a special ACC 
investigation.  As has been observed, neither of the determinations extended to 
the Commonwealth offences of which the appellants were suspected and with 
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which they were charged, and in light of the AFP's evidence that the AFP had all 
but completed its investigation by the time of the appellants' examinations, and 
gained virtually nothing of forensic significance from the examinations, except of 
course the forensic advantage of locking the appellants into a version of events 
from which it would be difficult for them credibly to depart at trial, it appears 
inherently improbable that the Board would have considered that ordinary police 
methods were unlikely to be effective or, therefore, considered it appropriate to 
unleash the extraordinary compulsive powers which a special ACC investigation 
would have entailed.  

105  Furthermore, in the apparently unlikely event that the Board had 
determined to authorise the ACC to conduct an investigation into the matters the 
subject of the AFP investigation, and that it be a special ACC investigation, Sage 
would have been constrained to proceed strictly in accordance with the 
provisions of Div 2 of Pt II of the ACC Act, including in particular s 25A(3), (5), 
(7), (8) and (9), to ensure so far as possible that neither the examinations nor any 
dissemination of information thereby obtained could prejudice the appellants' fair 
trial. 

106  Certainly, as this Court has stated repeatedly85, a permanent stay of a 
criminal prosecution is an extraordinary step which will very rarely be justified.  
There is a powerful social imperative for those who are charged with criminal 
offences to be brought to trial and, for that reason, it has been said that a 
permanent stay of prosecution should only ever be granted where there is such a 
fundamental defect in the process leading to trial that nothing by way of 
reconstitution of the prosecutorial team or trial directions or other such 
arrangements can sufficiently relieve against the consequences of the defect as to 
afford those charged with a fair trial.  But, as this Court has also stated86, there is, 
too, a fundamental social concern to ensure that the end of a criminal prosecution 
does not justify the adoption of any and every means for securing a conviction 
and, therefore, a recognition that in rare and exceptional cases where a defect in 
process is so profound as to offend the integrity and functions of the court as 

                                                                                                                                     
85  See above n 32. 
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such, it is necessary that proceedings be stayed in order to prevent the 
administration of justice falling into disrepute. 

107  To condone such grossly negligent disregard of statutory protections and 
fundamental rights as occurred in these cases would be to encourage further 
negligent infractions of the strict statutory requirements of Div 2 of Pt II of the 
ACC Act and thus of the common law right to silence.  In effect, it would be to 
imply that, short of intentional or advertent reckless disregard of the ACC Act, 
ACC officers might proceed however negligently in violation of the Act and the 
protections which it expressly affords to examinees, and therefore however much 
in violation of a suspect's common law right to silence, confident in the 
knowledge that this Court would wave through the results on condition only that 
there be a change of prosecutorial team and such trial directions as it might be 
hoped would ameliorate the prejudice thereby caused to the persons whose 
statutory and common law rights have thus been abused.  To allow the 
prosecutions of the appellants to proceed in these cases would so much bring the 
administration of justice into disrepute that the prosecutions should be stayed. 

The ACC's standing in these appeals 

108  It remains to mention a matter concerning the ACC's standing in these 
appeals.  Before the primary judge, the ACC sought and was granted leave to 
intervene, that leave being limited to making submissions on issues affecting the 
ACC and taking objection to evidence on grounds of legal professional privilege 
and public interest immunity.  At that stage, the appellants did not object to the 
intervention.  On appeal to the Court of Appeal, the ACC again sought leave to 
intervene and, at that point, the appellants objected.  The Court of Appeal, 
however, granted leave to intervene, albeit without giving reasons for that 
decision, and without explicit restriction of the scope of intervention.  As the 
appellants were bound to do by r 41.01.1 of the High Court Rules 2004 (Cth), the 
appellants joined the ACC as a respondent to the appellants' applications for 
special leave to appeal, and so, upon the grant of special leave to appeal, the 
ACC became a respondent to these appeals.  Subsequently, the ACC filed a 
notice of contention.  Nevertheless, during the course of argument, the appellants 
objected to the ACC making submissions concerning the effect of the ACC Act 
or the lawfulness of the ACC's actions in subjecting the appellants to 
examination, for the reason, among others, that they were not submissions in 
which the CDPP joined or which the CDPP adopted.  The objection should be 
allowed. 

109  As the appellants submitted, where an accused is put on trial for a criminal 
offence, the issues are joined between the Crown and the accused and it is for the 
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Crown and no one else to represent the community87.  Here, the Crown appears 
by the CDPP and so it is for the CDPP and for no one else to represent the 
community.  Occasionally, circumstances arise in which it is appropriate in a 
civil appeal for this Court to hear an intervener but only if a substantial affection 
of the intervener's legal interests is demonstrable (as where the intervener is a 
party to a pending proceeding) or likely88.  Very occasionally, the Court may hear 
an intervener on a criminal appeal.  Thus far, however, the Court has only ever 
been disposed to do so in circumstances where the Crown embraces or supports 
the intervener's contentions89 or the intervener's contentions directly support 
those of the Crown90.  Where, as here, the Crown and the intervener are not as 
one in relation to the issues which the intervener seeks to agitate, the intervener 
should ordinarily not be heard.  It would be unfairly prejudicial to the putative 
offender in that it would require him or her in effect to meet two different cases.   

110  Moreover, the difficulty thus created is not alleviated by the device 
adopted by the CDPP in these appeals of announcing that she neither supported 
nor opposed the ACC's contentions.  A subject's liability to conviction or 
punishment should not be allowed to turn on a basis for which the Crown does 
not contend or otherwise than upon the issues joined between the Crown and the 
subject.  To hold otherwise would be contrary to a fundamental tenet of the 
criminal justice system.  

111  When the appellants raised objection during the oral hearing to the ACC 
being heard as to the effect of the ACC Act and the lawfulness of the ACC's 
actions in subjecting the appellants to examination, we announced that we would 
defer ruling on the objection until after hearing the ACC's submissions.  Having 
now decided that the ACC's submissions should be rejected for the reasons 
earlier given, it is evident that, if they were taken into account, they would not 
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lead to the appeals being decided on a basis other than the issues joined between 
the Crown and the appellants.  Even so, the objection should be upheld.  

Conclusion 

112  It follows that the appeals should be allowed.  Orders 2 and 3 of the Court 
of Appeal should be set aside and in their place it should be ordered that the 
appeal to the Court of Appeal be dismissed. 
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113 GAGELER J.   The power of a superior court to stay its own proceedings as an 
abuse of process is a power to protect the integrity of its own processes.  The 
power is in that limited respect and to that limited extent a power to "safeguard 
the administration of justice"91.  Within that basal proposition, in my opinion, lies 
the reason why these appeals should be dismissed. 

114  The administration of justice that has been brought into disrepute by the 
unlawful conduct of officers of the Australian Crime Commission ("the ACC") 
and of the Australian Federal Police ("the AFP") which founded the underlying 
applications for permanent stays of criminal proceedings against each appellant is 
the administration of justice by law enforcement agencies having responsibility 
for discharging the executive function of investigating criminal conduct.  It is not 
the administration of justice by a court. 

115  The prior unlawful conduct of the ACC and the AFP does not bring into 
disrepute the administration of justice by the court that is seized of jurisdiction in 
the criminal proceedings subsequently commenced and maintained against each 
appellant by the Commonwealth Director of Public Prosecutions ("the CDPP").  
To the extent that the prior unlawful conduct of the ACC and the AFP has the 
potential to impact adversely on the conduct of those criminal proceedings, there 
is no reason now to conclude that substantial unfairness in the conduct of those 
proceedings is incapable of being averted through the adoption by the trial judge 
of measures less drastic than ordering a permanent stay.  A permanent stay has 
not been shown now to be necessary and, for that reason, a permanent stay is at 
this stage inappropriate. 

The appellants and the appeals 

116  By orders of the Supreme Court of Victoria, unchallenged in the appeals 
and made for reasons not revealed in the appellate record, the appellant in each 
appeal has been assigned a pseudonym.  The appellants are referred to as 
Mr Strickland, Mr Galloway, Mr Hodges and Mr Tucker.  The company for 
which all of them once worked has been assigned the pseudonym XYZ Ltd. 

117  Each appellant stands indicted before the Supreme Court of Victoria on 
charges of having conspired with a wholly owned subsidiary of XYZ Ltd and 
with others to provide a benefit, not legitimately due, to a person with the 
intention of influencing a foreign public official in order to obtain or retain 
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business contrary to provisions of the Criminal Code (Cth)92.  Mr Strickland, 
Mr Galloway and Mr Hodges are also charged with dishonestly falsifying a 
document made for an accounting purpose contrary to a provision of the Crimes 
Act 1958 (Vic)93. 

118  On the pre-trial applications made by the appellants, which gave rise to an 
interlocutory hearing over some 57 days, the proceedings on each indictment 
were permanently stayed as an abuse of process by orders of the primary judge, 
Hollingworth J94.  The primary judge's conclusions that the proceedings should 
be stayed as an abuse of process were reached on the basis of extensive findings 
of fact.  The core facts can be summarised as follows. 

119  In the course of an investigation by officers of the AFP and after 
exercising his right to decline a cautioned interview with officers of the AFP, 
each appellant was subjected to a compulsory examination purportedly 
conducted under the Australian Crime Commission Act 2002 (Cth) ("the ACC 
Act")95.  Each compulsory examination was conducted for the "purpose of 
achieving forensic disadvantage to [the appellant], and advantage to the 
prosecution, in foreseen future legal proceedings"96.  To a varying degree in 
relation to each appellant, each compulsory examination achieved the result of 
occasioning forensic disadvantage to the appellant in the proceedings which were 
subsequently commenced by the filing of the indictments by the CDPP97. 

120  The main forensic disadvantage to each appellant which the primary judge 
found that the examination had the purpose of achieving lay in the appellant 
being "locked in" to a version of events on oath from which the appellant could 
not credibly depart at trial98.  The additional forensic advantage to the 
prosecution which the primary judge found that the examination had the purpose 
of achieving lay in information obtained through the examination being available 
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to be used to assist AFP officers to assemble the prosecution brief to be provided 
to the CDPP99.  To the extent the information was so used, its use carried the 
additional practical consequence of occasioning forensic disadvantage to each 
appellant by limiting the appellant's ability to cross-examine the AFP officers 
who assembled the prosecution brief with a view to casting doubt on the 
prosecution case100. 

121  The primary judge held that the summoning and examination of each 
appellant by the ACC examiner, Mr Sage, was not unlawful and was not done for 
an improper purpose101.  However, her Honour found that Mr Sage had 
"automatically approve[d]" the AFP's requests for the examinations without 
considering the appropriateness of the requests102, that he allowed investigating 
AFP officers secretly to observe the examinations from a nearby room without 
considering the potential impact on the right of each appellant to a fair trial103, 
and that he made non-publication directions permitting dissemination of 
examination material to the AFP and to the CDPP without considering whether 
such dissemination might prejudice the right of each appellant to a fair trial104.  In 
taking those actions, the primary judge found that Mr Sage failed to exercise his 
examination powers independently and diligently and that he "completely 
disregarded" his statutory obligations to ensure that the examinations were 
conducted in such a way as to prevent the possibility of forensic prejudice to 
each appellant105. 

122  Based on those findings, the primary judge was "satisfied that a permanent 
stay should be granted, not only as a result of the forensic disadvantage 
considerations, but also in order to protect confidence in the administration of 
justice"106. 
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123  On appeal by the CDPP, the orders of the primary judge were set aside in 
a unanimous decision of the Court of Appeal constituted by Maxwell P, Redlich 
and Beach JJA107.  Contrary to the conclusions reached by the primary judge, the 
Court of Appeal held that the summoning and examination of each appellant was 
unlawful because the examinations were not conducted "for the purposes of a 
special ACC operation/investigation" within the meaning of s 24A of the ACC 
Act108 and because the examinations were conducted for the improper purpose of 
assisting in a criminal investigation conducted not by the ACC but by the AFP109.  
Their Honours accepted that Mr Sage's non-publication directions were 
unlawful110, but held that it was not open to the primary judge to conclude, as her 
Honour did, that Mr Sage's disregard of his statutory obligations to protect the 
integrity of the examination process could be characterised as "reckless"111. 

124  Further, the Court of Appeal did not accept that the compulsory 
examinations had been shown by the evidence adduced before the primary judge 
to have resulted in any forensic disadvantage to the appellants or forensic 
advantage to the prosecution which could not be remedied to an extent sufficient 
to ensure that the appellants are able to receive a fair trial112.  The remedial 
measures to which the Court of Appeal referred as available and appropriate to 
achieve that result were:  the replacement of the CDPP prosecution team; the 
enjoining of ACC and AFP officers from disclosing information obtained as a 
result of the compulsory examinations to prosecutors or at all; the giving of 
directions by the trial judge to prohibit the leading of prosecution evidence or the 
revelation of information by AFP investigators in cross-examination if to do so 
would be productive of unfairness; and the exclusion of certain evidence by the 
trial judge if necessary, accompanied by appropriate directions113.   

125  The Court of Appeal was also unable to discern anything in the improper 
purpose which it had identified, or otherwise in the circumstances of the case, 
which would bring the proceedings "into the exceptional category where a stay is 
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necessary, absent unfairness, in order to preserve public confidence in the 
administration of justice"114.   

126  Each appeal to this Court is restricted by the grant of special leave to a 
single ground, the gist of which is to challenge the Court of Appeal's conclusion 
that a permanent stay is not necessary in order to preserve public confidence in 
the administration of justice.  The ground is that the Court of Appeal erred in 
finding that the unlawful compulsion of answers from each appellant for the 
purpose of obtaining a forensic advantage to the prosecution was insufficient in 
"the circumstances" to justify the ordering of a permanent stay.   

127  Because devils lurk in the detail of "the circumstances", there is a need to 
note something of the consequences of the unlawful conduct for the trial process 
before turning to consider the significance of the purpose of that conduct and to 
respond to the principal argument developed by the appellants on the hearing of 
the appeals. 

The unlawful conduct and its consequences 

128  The conduct of the unlawful compulsory examinations by Mr Sage at the 
behest of officers of the AFP is comprehensively recounted in the reasons for 
judgment of the plurality.  Despite the Court of Appeal's rejection of the primary 
judge's description of Mr Sage as having acted with "reckless indifference to his 
statutory obligations"115, I agree with the plurality that her Honour's description 
was an appropriate use of language.  

129  Having a purpose of his own which he consistently explained as no more 
complicated than "to get witnesses to tell the truth, and be forthcoming about 
their knowledge of the activities about which they were being examined"116, 
Mr Sage singularly failed to exercise the independent judgment required of an 
ACC examiner under the ACC Act.  Instead, he allowed himself to become a 
conduit for a process driven from beginning to end by officers of the AFP for the 
purposes of conducting their own investigation.  To describe his conduct using 
the metaphor of the primary judge, Mr Sage acted as a "rubber stamp" for the 
AFP officers, who were conducting their own investigation117. 
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130  Not only was each examination which Mr Sage conducted unlawful from 
the outset, both because the examination was not conducted for the purposes of 
any investigation into matters relating to federally relevant criminal activity 
which the ACC was in fact conducting and because the examination was 
conducted instead for the purposes of the AFP investigation, but Mr Sage failed 
in the course of those examinations to turn his mind to questions which he was 
statutorily obliged to consider in order to safeguard the interests of those he 
examined.  He directed that AFP officers be present at each examination without 
inquiry as to who the various officers were and what role they played in relation 
to the investigation, arrest or prosecution of each appellant118.  He failed to 
inform each appellant of the clandestine presence of those officers119.  And, in 
defiance of the obligation of an examiner to give a direction that evidence given 
before the examiner must not be published "if the failure to do so might ... 
prejudice the fair trial of a person who ... may be ... charged with an offence"120, 
the non-publication directions he made imposed no restriction on the 
communication of any information extracted from each appellant to any officer 
of the AFP or of the CDPP121. 

131  The upshot was that testimony containing admissions against interest was 
unlawfully extracted from each appellant under compulsion and unlawfully 
disseminated.  The testimony became immediately available to be used by 
officers of the AFP conducting the investigation.  In due course, the testimony 
was also provided to the CDPP. 

132  Flagrant as the unlawful conduct was, there is a need to be realistic about 
the extent of the potential for that conduct to impact on each appellant's trial.  
There has never been any suggestion that testimony given in the course of the 
examinations would be sought to be tendered at the trial.  Had the examinations 
been lawful, direct use of the testimony in the trial would have been prohibited 
by the ACC Act122.  Had the examinations been lawful, derivative use of the 
testimony (in the sense of use of information contained in the testimony to obtain 
or assemble other evidence to be tendered at trial) would not have been 
prohibited by the ACC Act, except to the extent that a practical limitation on 
derivative use might have arisen from such restriction on communication as 
might have been imposed by a valid non-publication direction. 
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133  There is no doubt that the officers of the AFP who were conducting the 
investigation made some derivative use of the testimony unlawfully extracted 
from the appellants.  The prosecution case against each appellant to the extent it 
had been assembled at the time of the examinations was, as it remains, largely 
documentary.  The derivative use of the testimony by the AFP officers lay in 
using information it contained to "refine and define" the search for documents to 
be included in the prosecution brief which the AFP provided to the CDPP123.   

134  The primary judge and the Court of Appeal drew different inferences as to 
the extent of that derivative use.  The primary judge inferred that the derivative 
use gave the AFP "a substantial investigative advantage"124.  Noting that each 
AFP officer who gave evidence said that the derivative use was not extensive, 
and that it was no part of the appellants' case before the primary judge to 
establish the extent of that derivative use, the Court of Appeal reached the 
contrary conclusion125.  The prosecution case "had not materially changed as a 
result of the examinations"126. 

135  The difference between the primary judge and the Court of Appeal as to 
the extent of that derivative use is, in my opinion, immaterial.  Even if it could be 
said that the extent of the derivative use of the unlawfully extracted and 
disseminated information in assembling the prosecution brief was sufficient to 
give the AFP a substantial investigative advantage, that investigative advantage 
did not of itself amount to a forensic advantage to the CDPP or disadvantage to 
the appellants.  The primary judge did not find, and the appellants do not suggest, 
that the AFP's use of information contained in the testimony unlawfully extracted 
from the appellants in the search for documents to be included in the prosecution 
brief is likely to prejudice them in the conduct of the proceedings except in 
relation to the second of two potential sources of forensic prejudice to which I 
will turn. 

136  That leaves me to deal directly with the potential sources of forensic 
prejudice to each appellant in the conduct of the proceedings.  Two have been 
identified. 

137  The first potential source of forensic prejudice lies in the appellants being 
constrained, in the overall forensic choices available to be made at trial, by the 
evidence each appellant has already been forced to give on oath.  To the extent 
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that such a limitation on forensic choice might be a source of forensic prejudice, 
it is a source of forensic prejudice which remains potentially applicable to 
Mr Strickland, Mr Tucker and Mr Hodges.  That potential source of forensic 
prejudice can no longer be applicable to Mr Galloway, who has since chosen to 
make voluntary disclosure of the substance of the testimony extracted from him 
under compulsion.   

138  The second source of forensic prejudice, which remains potentially 
applicable to each appellant, lies in each of them being constrained (to the extent 
that his or another appellant's testimony might have been used by AFP officers to 
guide and refine their decision-making) in his ability to cast doubt on the 
prosecution case through cross-examining AFP officers as to the basis of the 
officers' choice of documents for inclusion in the prosecution brief.  To cross-
examine on that topic would run the risk of eliciting answers which reveal the 
fact of the examinations having occurred, if not the content of the testimony. 

139  For my own part, I see no reason to doubt the Court of Appeal's 
conclusion that both of those sources of potential prejudice to the appellants in 
the conduct of their defences at trial can, and therefore should, be adequately 
addressed by means less drastic than ordering a permanent stay.  The guiding 
principle, as the Court of Appeal recognised127, is that prejudice occasioned to a 
criminal defendant by circumstances outside a court's control ought to result in a 
permanent stay of criminal proceedings only if it is productive of substantial 
unfairness which cannot be substantially mitigated by the court exercising the 
control that it has over its own procedure128. 

140  In relation to such prejudice as might potentially be occasioned to 
Mr Strickland, Mr Tucker and Mr Hodges by reason of them being constrained 
by the testimony involuntarily extracted in the forensic posture available to be 
taken at trial, I adhere to the view I expressed with Keane J in Lee v New South 
Wales Crime Commission129 ("Lee (No 1)").  My view as there expressed was and 
remains that, accepting that deprivation of a legitimate forensic choice otherwise 
available to a criminal defendant from whom testimony has been involuntarily 
extracted has the potential to give rise to unfairness amounting to an interference 
with the due course of justice in a particular case, deprivation of such a legitimate 
forensic choice is not to be found merely by reason of an ethical constraint on the 
ability of a criminal defendant's legal representatives to lead evidence or cross-
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examine or make submissions to suggest a version of the facts which contradicts 
that testimony130.   

141  The defendant, of course, remains free to contradict or explain any 
previous testimony in the instructions he or she chooses to give to his or her legal 
representatives.  To the extent that the defendant's instructions at trial depart from 
his or her previous testimony, his or her legal representatives are not disinhibited 
by the previous testimony from acting on those instructions.  Indeed, they are 
bound to do so.  Only to the extent that the defendant's instructions adhere to the 
previous testimony does the relevant ethical constraint arise.  Even then, the 
ethical constraint on his or her legal representatives goes no further than to 
prevent them from suggesting a contrary version of the facts.  The legal 
representatives are not constrained from making a submission, or from cross-
examining in support of a submission, that the prosecution has failed to discharge 
its onus and burden of proof. 

142  I did not at the time of Lee (No 1), and I do not now, consider that view to 
have been contradicted by the observation of Hayne and Bell JJ in X7 v 
Australian Crime Commission131 to the effect that involuntarily extracted 
testimony, even if kept secret from the prosecution, might deprive a criminal 
defendant of the forensic advantage of being able to tailor his or her instructions 
as the prosecution case unfolds.  The observation in Lee (No 1) was concerned to 
illustrate the more general point that not every deprivation of a forensic choice 
which would otherwise be available to a criminal defendant from whom 
testimony has been involuntarily extracted is properly to be characterised as 
giving rise to substantial unfairness.  As Bathurst CJ noted in X7 v The Queen132 
("X7 (No 2)"), the observation in Lee (No 1) "emphasises the fact that the conduct 
of [a compulsory] examination may have different consequences depending on 
its nature and extent in any given case". 

143  For completeness, I record that, like Bathurst CJ in X7 (No 2)133, I do not 
consider the observation in Lee (No 1) to be inconsistent with the reasoning or 
the result in Lee v The Queen134 ("Lee (No 2)").  There, the Court concluded that 
a substantial miscarriage of justice had been occasioned by reason of 
involuntarily extracted testimony having come into the possession of the 
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prosecution in contravention of a non-publication order.  In the failure to 
quarantine the testimony from those involved in the prosecution of the charges, 
and not more generally, the trial of the appellants in that case was found to have 
"differed in a fundamental respect from that which our criminal justice system 
seeks to provide"135.  The substantial miscarriage of justice was found to lie in the 
unremedied disclosure of the testimony causing "the balance of power" in the 
original trial to have "shifted to the prosecution"136.   

144  The result in Lee (No 2) was the quashing of the convictions and the 
ordering of a new trial.  As to the remedial steps which could and should have 
occurred at the original trial, and which by implication might have been expected 
to guide the substantively fair conduct of the new trial which was ordered, it was 
said in Lee (No 2)137: 

"The prosecution should have inquired as to the circumstances in which 
the evidence came into its possession and alerted the trial judge to the 
situation, so that steps could be taken to ensure that the trial was not 
affected.  The trial judge could have ordered a temporary stay, while 
another prosecutor and other DPP personnel, not privy to the evidence, 
were engaged." 

145  To the extent that the unlawfully extracted and disseminated testimony of 
the appellants has come into the possession of officers of the CDPP, engagement 
of a new prosecution team is precisely the kind of remedial measure which the 
Court of Appeal identified as available and appropriate to be implemented by the 
trial judge in the context of the pending proceedings against the appellants.  To 
the extent that the unlawfully communicated testimony of the appellants remains 
within the knowledge of officers of the AFP, some of whom may be called as 
witnesses to explain their selection of documents, the contemplation of the Court 
of Appeal was that those officers would appropriately be prohibited from 
communicating that information to the new prosecution team or to anyone 
connected with the prosecution.  As noted by Gordon J, measures of that kind 
have since been implemented in undertakings given to and accepted by the 
primary judge. 

146  In relation to such specific prejudice as might potentially be occasioned to 
the appellants by reason of them being constrained in their ability to cast doubt 
on the prosecution case in their cross-examination of those AFP officers who 
may be called as witnesses on the topic of their choice of documents for 
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inclusion in the prosecution brief, I cannot see in the abstract why that prejudice 
would not be substantially mitigated by appropriately tailored interlocutory 
orders confining the scope of those witnesses' permitted testimony.  Cross-
examination is never at large, and a constraint on a witness being able to give 
probative evidence in comprehensive answer to a question asked in cross-
examination is not necessarily productive of injustice. 

147  There is no obvious reason why the framing or implementation of orders 
confining the scope of the permitted testimony of the AFP officers would give 
rise to practical problems of a nature different from the problems which might be 
encountered in a case where relevant evidence is rendered inadmissible on the 
ground of client legal privilege138 or public interest immunity139, or is excluded 
on the basis that it would reveal a confidential communication of the victim of an 
alleged sexual offence140 or that its probative value is substantially outweighed 
by the danger that it might be unfairly prejudicial141.  If a real and insurmountable 
problem were to be encountered in the course of cross-examination, the issue of a 
permanent stay could be re-agitated at that time.   

148  That brings me to the question of the purpose of the unlawful conduct. 

The purpose of the unlawful conduct 

149  It will be recalled that the purpose of the AFP officers conducting the AFP 
investigation, and derivatively the purpose of Mr Sage who simply did their 
bidding, was twofold.  First, it was to "lock in" each appellant to a version of 
events on oath from which he could not credibly depart at trial.  Second, it was to 
assist the AFP officers to assemble the prosecution brief.   

150  Significantly, neither element of that twofold purpose was an improper 
purpose in the conventional sense of a statutorily extraneous purpose which 
would render unlawful an examination which was otherwise lawful under the 
ACC Act.  To the extent that any potential criminal defendant might be "locked 
in" to a version of events by having given evidence about them on oath before an 
examiner, that is the inevitable consequence of the form of compulsory 
examination which the ACC Act specifically authorises.  And, as has already 
been noted, subject to limitations imposed by a non-publication direction, the 
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ACC Act contains nothing to prohibit derivative use by officers of the AFP of 
testimony extracted in an examination. 

151  There is accordingly difficulty in seeing how the purpose of the 
examinations could suffice to justify a permanent stay of proceedings if the 
unlawfulness of the examinations could not.   

152  Unsurprisingly, the appellants' arguments as developed on the appeals 
focused less on the purpose of the examinations than on the extent of the 
departure from the statutory norm produced by the reckless indifference of 
Mr Sage to his statutory obligations.  The extent of the departure, they argued, 
was such as to bring the criminal proceedings against each of them within the 
category of case where a permanent stay can be justified on the basis that "the 
use of the court's procedures would bring the administration of justice into 
disrepute"142.  To that argument, I now turn. 

The administration of justice and its disrepute 

153  Ours is not a system of justice in which courts and law enforcement 
agencies exist in some sort of continuum.  Between the two, there is a sharp, 
constitutionally mandated, division.  Courts, in exercising their own powers, 
should be careful to guard against creating a tendency for the public perception 
of that division to become blurred. 

154  As I have emphasised from the outset, the power of a superior court to 
stay its own proceedings as an abuse of process is a power to protect the integrity 
of its own processes.  It is not a power to discipline or to punish those who might 
bring those proceedings or those who might stand behind them.  Its focus is on 
prevention of the court's procedures being used in a manner that is inconsistent 
with the due administration of justice by the court.  In a case where use of the 
court's procedures would be substantially unfair, the inconsistency lies in the 
administration of justice by the court being converted into an instrument of that 
substantial unfairness.  In a case where use of the court's procedures would bring 
the administration of justice into disrepute, the inconsistency lies 
correspondingly in the tendency of the court, in permitting that use of its 
procedures to occur, to erode public confidence in the court's administration of 
justice in that and other cases. 

155  Where criminal proceedings are brought in a court by or on behalf of the 
executive, by or at the behest of a law enforcement agency, the function of the 
court is to adjudicate the controversy which at that point exists between the 
executive and the criminal defendant as to the existence and consequences of the 
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criminal liability that is charged.  Where such criminal proceedings are sought to 
be permanently stayed as an abuse of process on the application of the defendant 
by reference to the prior unlawful conduct on the part of officers of one or more 
law enforcement agencies or other officers of the executive, the focus of the 
requisite analysis must be on the effect of that conduct on the performance of that 
function.   

156  Two questions arise.  How, if at all, does or might the unlawful conduct 
affect the proceedings?  To the extent that the unlawful conduct does or might 
affect the proceedings, how, if at all, would permitting the proceedings to 
continue erode public confidence in the court's administration of justice? 

157  In Moti v The Queen143, where the unlawful conduct of officers of the 
executive procured the criminal defendant's presence in the jurisdiction so as to 
meet a precondition to the commencement of the proceedings against him, those 
two questions were readily capable of being answered.  The unlawful conduct 
facilitated commencement of the proceedings144.  And if the court had permitted 
the proceedings to continue, it would have been turning a blind eye to the 
invocation of its jurisdiction by conduct which was knowingly unlawful145. 

158  In a case where criminal proceedings might be commenced or continued 
for an unlawful or otherwise illegitimate purpose146, the same questions could 
readily be answered to similar effect.  To permit the proceedings to continue 
would be implicitly to condone the use of the court's processes for that purpose. 

159  Were the same questions ever to be asked in a case where the unlawful 
conduct consists only of the obtaining of evidence on which the prosecution 
seeks to rely, however, different answers would almost certainly be given.  The 
established position at common law147, reflected now relevantly in uniform 
evidence legislation148, is that the admissibility of evidence of that nature turns on 
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a balancing of competing public interests:  "the public need to bring to conviction 
those who commit criminal offences" and "the public interest in the protection of 
the individual from unlawful and unfair treatment"149.  The rationale for the 
existence of a judicial discretion to exclude evidence on a balancing of those 
considerations has been variously explained in terms of "the public policy of not 
giving the appearance of curial approval to wrongdoing on the part of those 
whose duty is to enforce the law" and "the public policy that it is better that a 
possibly guilty accused be allowed to go free than that society or the courts 
sanction serious illegality or other serious impropriety on the part of officials in 
gathering the evidence with which to convict the accused"150.  Never has it been 
suggested in any of the cases in which questions of admissibility of unlawfully 
obtained evidence have been considered in this Court, however, that the mere 
obtaining of such evidence or the mere attempt by the prosecution to rely on such 
evidence so affected the proceedings against the defendant as to have eroded 
public confidence in the court's administration of justice. 

160  In Ridgeway v The Queen151, where the unlawful conduct of officers of the 
AFP went so far as to give rise to the offences into which the criminal defendant 
was entrapped and of which he was charged and convicted, the conviction was 
set aside and a permanent stay of proceedings was ordered.  Of the six members 
of the Court who formed the majority, all rejected an argument to the effect that 
the whole of the prosecution evidence should be excluded on the basis that some 
of that evidence had been obtained through the unlawful conduct152.  Five 
members of the majority supported the order for a permanent stay on the basis 
that the illegally obtained evidence should be excluded and that the exclusion of 
the illegally obtained evidence led to the prosecution being unable to prove an 
element of the offence153.  The remaining member of the majority, Gaudron J, 
alone supported the order on the basis that the proceedings amounted to an abuse 
of process154.   

161  Pivotal to the conclusion of Gaudron J in Ridgeway v The Queen that the 
criminal proceedings in that case amounted to an abuse of process was the 
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proposition that "the administration of justice is inevitably brought into question, 
and public confidence in the courts is necessarily diminished, where the illegal 
actions of law enforcement agents culminate in the prosecution of an offence 
which results from their own criminal acts" on the basis that "[p]ublic confidence 
could not be maintained if, in those circumstances, the courts were to allow 
themselves to be used to effectuate the illegal stratagems of law enforcement 
agents or persons acting on their behalf"155.  That proposition has no present 
relevance. 

162  Here, the unlawful conduct of officers of the ACC and the AFP did not 
give rise to the offences with which the appellants have been charged, did not 
result in the commencement of the criminal proceedings against the appellants, 
does not inform the CDPP's intention to continue those proceedings, and 
produced no evidence on which the CDPP intends to rely in the proceedings.  
Insofar as the unlawful conduct resulted in the appellants making admissions 
against their interests which were made available to officers of the AFP and of 
the CDPP and on which officers of the AFP derivatively relied in locating and 
assembling documents on which the CDPP does intend to rely in the 
proceedings, there are procedural measures available and appropriate to be taken 
by the trial judge to mitigate the resultant forensic prejudice to the appellants to 
an extent which is likely to avoid substantial unfairness in the conduct of the 
proceedings.   

163  Neither in permitting the proceedings to continue nor in implementing 
procedural measures for the purpose of avoiding substantial unfairness in the 
conduct of those proceedings can the court seized of jurisdiction in the 
proceedings realistically be characterised as tolerating or excusing the unlawful 
conduct which has occurred.  The effect of the unlawful conduct on the conduct 
of the proceedings, in my opinion, is not such as to undermine public confidence 
in the administration of justice by that or any other court.  Courts must be made 
of sterner stuff lest the public's confidence in them be eroded by their own 
timidity. 

Conclusion 

164  The circumstances capable of giving rise to an abuse of process are not 
confined to closed categories, and the ordering of a permanent stay of 
proceedings is in every case an exercise of power that is discretionary in 
nature156.  The question whether criminal proceedings should be permanently 
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stayed as an abuse of process is to be determined by balancing considerations 
which bear in competing ways on the public interest157.   

165  Nothing I have written should be read as denying the possibility of a case 
where unlawful conduct on the part of law enforcement agencies in investigating 
criminal conduct, which has not resulted in irremediable forensic unfairness or in 
the undermining of public confidence in the administration of justice in a court 
but which has occasioned some prejudice to a criminal defendant, might combine 
with other considerations to give rise to a misuse of a court's processes in a way 
which amounts to an abuse of process justifying the ordering of a permanent stay 
of criminal proceedings.  The fact that no prior cases of that kind have been 
discovered through the researches of counsel suggests that, if there have been any 
at all, they must have been exceedingly rare.  In my opinion, it is important that 
they should remain so.  

166  Ordering a permanent stay of criminal proceedings as an abuse of process, 
even on the ground of irremediable unfairness, has repeatedly been described as a 
"drastic remedy" to be confined to a case that is "exceptional"158 or "extreme"159.  
If the ordering of a permanent stay of criminal proceedings were ever to become 
other than exceptional, "it would not be long before courts would forfeit public 
confidence"160.   

167  Fundamental amongst the considerations to be weighed in determining 
whether criminal proceedings should be permanently stayed as an abuse of 
process is "the legitimate public interest in the disposition of charges of serious 
offences and in the conviction of those guilty of crime"161.  That is because a 
permanent stay order has the practical effect of providing immunity from 
prosecution to a criminal defendant, leaving that criminal defendant under an 
"irremovable cloud of suspicion" and leaving the potential if not the likelihood of 
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engendering within the community "a festering sense of injustice", if not 
cynicism162.   

168  The public interest in the disposition of charges against a criminal 
defendant is no less in respect of criminal defendants charged with crimes of 
dishonesty than in respect of those charged with crimes of malice.  Weighed in 
the present case, in my view that public interest should prevail. 
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169 KEANE J.   For the reasons that follow, I agree with the orders proposed by 
Kiefel CJ, Bell and Nettle JJ.  In my opinion, the decision by the primary judge 
to take the extraordinary step of staying the prosecutions of the appellants was 
warranted in the extraordinary circumstances of this case.  To continue the 
criminal trials of the appellants would bring the administration of justice into 
disrepute; and that would be so whether or not the departures from the 
requirements of the Australian Crime Commission Act 2002 (Cth) ("the Act") on 
the part of the Australian Crime Commission ("the ACC") and Mr Sage enured to 
the forensic disadvantage of the appellants. 

170  In Moti v The Queen163, French CJ, Gummow, Hayne, Crennan, Kiefel 
and Bell JJ adopted the statement of McHugh J in Rogers v The Queen164 that:   

"although the categories of abuse of process are not closed, many such 
cases can be identified as falling into one of three categories:  '(1) the 
court's procedures are invoked for an illegitimate purpose; (2) the use of 
the court's procedures is unjustifiably oppressive to one of the parties; or 
(3) the use of the court's procedures would bring the administration of 
justice into disrepute.'" 

171  The focus of debate before the primary judge, in the Court of Appeal and 
in this Court has been upon the second and third of these categories of abuse of 
process.  There may be cases where these categories overlap; but that will not 
always be so.  In particular, so far as the third category is concerned, it is not 
necessary to show that the use of the court's procedures would occasion 
unjustifiable forensic disadvantage to one of the parties in order to warrant a stay 
of proceedings165.   

172  It is sufficient to make out a case within the third category that the 
unlawful conduct that has occurred would affect the trial in prospect in a way that 
is contrary to the purpose of the applicable legislation.  This Court's decision in 
Lee v The Queen166 ("Lee (No 2)") establishes that a conviction resulting from a 
criminal trial affected by unlawful conduct of a kind less grievous in degree than 
the lawlessness which occurred in this case will, for that reason alone, be a 
miscarriage of justice.   
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173  In this case the primary judge was given no reason to conclude that the 
trials of the appellants can, or will, be quarantined from the effects of the lawless 
conduct which occurred.  That being so, the appellants have made out their case 
for a stay by reference to the third category of abuse of process.  Accordingly, it 
is, in my respectful opinion, unnecessary to consider whether any of the 
appellants would suffer a forensic disadvantage at his trial so as to bring his case 
within the second category referred to in Rogers and Moti. 

174  Gratefully adopting the summary by Kiefel CJ, Bell and Nettle JJ of the 
relevant legislative provisions, the facts, the reasons of the courts below and the 
contentions of the parties, I proceed directly to explain the reasons for my 
conclusion. 

The unlawfulness of the examinations 

175  The first step in the appellants' case involves a consideration of the nature 
and extent of the unlawfulness that attended their examinations.  Sage's disregard 
of the requirements of the Act is described by Kiefel CJ, Bell and Nettle JJ.  
Sage's failure to observe the requirements of sub-ss (7) and (9) of s 25A 
compounded the ACC's disregard of the statutory constraints on its power to 
carry out compulsory examinations.     

176  The Court of Appeal held, rightly, that the disregard of the requirements 
of the Act by the ACC and by Sage rendered the examinations of each of the 
appellants unlawful167.  It is not necessary to rehearse the conclusions of the 
Court of Appeal in this regard; it is sufficient to say that the departures from the 
requirements of the Act on the part of the ACC and Sage, as found by the Court 
of Appeal, were so serious and extensive that they produced a situation where 
each of the appellants is confronted by the prospect of a criminal trial in 
circumstances contrary to the purpose of the Act. 

Is reckless disregard of the law the test? 

177  The primary judge, focusing upon s 25A(9) of the Act, described Sage's 
disregard of its requirements as "reckless".  The Court of Appeal disagreed with 
that description on the basis that Sage's disregard of his statutory obligations in 
relation to the publication of the results of the examinations to investigators and 
prosecutors could properly be described as reckless only if Sage had been found 
to have been aware of the possibility that s 25A(9) of the Act required a 
non-publication direction in relation to investigators and prosecutors, and 
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allowed publication to occur anyway168.  The Court of Appeal concluded that, 
because the primary judge did not, and could not, make a finding that Sage was 
so aware, a case of abuse of process within the third category was not made out 
by the appellants.   

178  The search for an appropriate epithet to describe the conduct of Sage (or 
that of the ACC more broadly) should not distract from the real issue presented 
by the third category of abuse of process in this case:  whether the disregard of 
the requirements of the Act by Sage and the ACC was such that the 
administration of justice would be brought into disrepute if the courts were to 
allow the prosecutions to proceed.   

179  The Act provides for the compulsory examination of persons by the ACC 
and the protection of any trial of such persons that may ensue.  The 
implementation of the Act is necessarily dependent upon the diligence and 
competence of the responsible officers of the ACC.  That is no less so in relation 
to the observance of the Act's safeguards of the integrity of any criminal trial in 
prospect than it is in relation to the obtaining of information by compulsory 
examination.  The statutory scheme is predicated on the assumption that those 
officers of the ACC charged with the implementation of the scheme will bring to 
the discharge of their duties the irreducible minimum level of diligence necessary 
to give effect to the requirements of the Act, both in relation to the carrying out 
of the investigation, and by ensuring that the protections afforded to the integrity 
of any criminal trial in prospect are maintained.  This assumption was falsified 
by the ACC and Sage.  Whether that failure to act with the irreducible minimum 
of diligence assumed by the legislation occurred by reason of a deliberate or 
reckless disregard of the law or by reason of supine incompetence is neither here 
nor there.  Failure for either reason was apt to defeat the purpose of the Act. 

180  It may be accepted that, for some kinds of criminal offences169, a lack of 
understanding by a person of certain matters may preclude a finding of 
recklessness on the part of that person.  But here the issue is whether it would 
bring the work of the courts into disrepute if they were to facilitate a proceeding 
pursued in defiance of the legislative will by an agency of the executive 
government.  In this context, there is no reason to draw a distinction between a 
deliberate or reckless disregard of the requirements of the Act by agents of the 
executive government on the one hand, and an incompetent disregard of the law 
on the other.  In either case, the disregard of the law leads to an episode of 
lawlessness apt to defeat the purpose of the Act.   
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181  Accordingly, the Court of Appeal erred in concluding that the appellants' 
case failed because Sage could not be described as having been reckless in his 
disregard of the requirements of the Act.   

Were the proceedings affected? 

182  The next question to be addressed is whether the proceedings brought 
against the appellants are affected by the lawless conduct of the ACC and Sage.  
It is to be noted that this is not to ask whether the appellants will suffer any 
forensic disadvantage at their trials; rather, it is to inquire as to whether the 
unlawfulness will alter the trial in a way that is contrary to the purpose of the 
Act.  

183  Section 25A of the Act prescribes the circumstances in which a 
compulsory examination may occur.  It is evident that it does so with an eye to 
the trial which may ensue from a compulsory examination.  Section 25A(7) is 
relevant in this regard; but more particularly s 25A(9) discloses an intention that 
the investigators and prosecutors should be armed with information obtained by 
compulsory process only if the fair trial of an examinee would not be prejudiced 
thereby.  The safeguards prescribed by the Act, and in particular s 25A(9), are 
integral to the legislative scheme for compulsory examination.  The evident 
purpose of the Act is that a person who has been compulsorily examined under 
the Act and who comes to be tried for an offence related to the subject matter of 
the compulsory examination should then be subject to the ordinary processes of a 
criminal trial under the general law.  Given that the provisions of s 25A(9) 
relating to non-publication are expressly intended to prevent investigators or 
prosecutors being armed with information lawfully obtained pursuant to s 25A 
where that might adversely affect the fair trial of an examinee, it is no stretch to 
conclude that it is contrary to the purpose of the Act that investigators and 
prosecutors be armed in relation to a prospective trial with information obtained 
unlawfully as a result of the pretended observance of the Act that would alter the 
trial in a fundamental way.  The failure to comply with the requirements of the 
Act by the ACC and Sage was, in its effect, contrary to the purpose of the Act in 
this regard.  As will be seen, so much is established by Lee (No 2). 

Lee (No 2) 

184  In focusing on whether the lawless conduct of the examinations by the 
ACC and Sage resulted in particular forensic disadvantage to each appellant, the 
Court of Appeal failed to recognise that the trial process was affected by that 
conduct whether or not the appellants' prospects of acquittal were diminished 
thereby.  If the unlawful conduct of the ACC and Sage was not apt to affect the 
appellants' trials, there would be no reason to stay the trial.  If the unlawful 
conduct was not apt to have that effect, to grant a stay of proceedings would be to 
impose a kind of punishment on these agents of the executive government; and 
that is not a proper basis for the exercise of the power to stay proceedings as an 
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abuse of process.  But to show that the trials in prospect were so affected as 
inevitably to lead to a miscarriage of justice, it is not necessary to point to any 
particular forensic disadvantage to any accused.  This, too, is established by 
Lee (No 2).   

185  In Lee (No 2), the New South Wales Crime Commission had failed to 
comply with the terms of a direction made by it under a provision of New South 
Wales legislation analogous to s 25A(9) of the Act.  As a result, prior to the trial 
of two examinees, the transcripts of their evidence were published to the police 
and the officers of the Director of Public Prosecutions engaged in the trial.  The 
appellants were convicted at trial.  This Court was unanimous in holding that the 
publication altered the trial of the appellants in a fundamental respect so that a 
substantial miscarriage of justice had occurred.  The Court said170: 

"It is sufficient ... to focus attention upon the publication of the transcripts 
of the appellants' evidence before the Commission to the prosecution, 
directly to the DPP officer and indirectly through the police.  The decision 
to do so, without regard to the protective purpose of [the analogue to 
s 25A(9) of the Act], was not authorised by the [New South Wales law].  
The publication to the DPP, in particular, was for a patently improper 
purpose, namely the ascertainment of the appellants' defences."  

186  It is important to appreciate that the appeals to this Court in Lee (No 2) 
were not "decided by reference to whether there can be shown to be some 
'practical unfairness' in the conduct of the appellants' defence affecting the result 
of the trial."171  Rather, it was held that "[w]hat occurred … affected this criminal 
trial in a fundamental respect, because it altered the position of the prosecution 
vis-à-vis the accused."172  For this alteration in the respective positions of accuser 
and accused at trial there was no legislative authority.  The alteration occurred in 
defiance of the legislation.  As the Court in Lee (No 2) explained173:   

"Indeed, [the alteration] occurred contrary to the evident purpose of [the 
analogue to s 25A(9)], directed to protecting the fair trial of examined 
persons."   

187  The same may be said here.  As in Lee (No 2), the prosecution unlawfully 
ascertained the appellants' defences by reason of the disregard of the 
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requirements of the Act.  The unlawful disregard by the ACC and Sage of the 
requirements of the Act was not only inexcusable; it was also apt to defeat the 
legislative purpose that the criminal trial of an examinee should not be affected 
by lawless conduct which occurred in pretended compliance with the Act.  A 
conviction obtained at such a trial would inevitably be set aside as a miscarriage 
of justice, irrespective of whether a particular forensic disadvantage to the 
accused were able to be demonstrated.  The concern is not with whether the 
accused has been disadvantaged, but with the preservation of the integrity of the 
trial process that the Act has in view.   

188  Lee (No 2), and the present case, may be contrasted with the line of cases 
of which Bunning v Cross174 is the leading example.  In Bunning v Cross, the 
issue was whether the information obtained by a wrongful interference with the 
liberty of the defendant should be excluded from the trial in the exercise of a 
judicial discretion to exclude evidence obtained unlawfully.  There was no 
suggestion that the legislation in issue concerned itself with, and 
discountenanced, the use at trial of evidence so obtained.  The issue was one of 
fairness in relation to the admissibility of evidence obtained by a trespass to the 
person.  As Barwick CJ said175, the question was:  

"whether the public interest in the enforcement of the law as to safety in 
the driving of vehicles on the roads and in obtaining evidence in aid of 
that enforcement is so outweighed by unfairness to the applicant in the 
manner in which the evidence came into existence or into the hands of the 
Crown that, notwithstanding its admissibility and cogency, it should be 
rejected." 

189  In the present case, the issue is not about the exercise of judicial power, 
uninstructed by legislation, to strike a balance between the public interest in the 
enforcement of the law against those who may have committed an offence and 
unfairness to the alleged offender, where the unfairness in question may have 
involved a breach of the law such as a breach of property rights or an interference 
with personal liberty.   

190  In Bunning v Cross, the legislation in question was silent as to the forensic 
use of the evidence so obtained.  Stephen and Aickin JJ pointed out that the 
unlawfulness of concern in that case related to the interference by police with the 
personal liberty of the accused in obtaining the evidence in question rather than 
unlawfulness in the forensic use of the evidence so obtained176.  Such a case may 
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be contrasted with one, like Lee (No 2), where the legislation expresses a concern 
as to the forensic use of information obtained pursuant to it.  It is integral to the 
purpose of the Act that the facility for compulsory examination that it provides 
should operate to ensure that an examinee who comes to be charged is tried in 
accordance with the ordinary processes of a criminal trial under the general law.  
While the Act does not expressly prohibit the pursuit of a prosecution where 
s 25A(9) has been ignored, it would be inconsistent with the purpose of the Act 
for a court to allow, much less to facilitate, that prosecution.  In the present case, 
as in Lee (No 2), the legislation which has been disregarded discountenances the 
forensic use of information obtained in breach of its provisions.  

Accommodating the consequences of unlawfulness 

191  The issue reduces then to whether a court of trial might be required to alter 
the ordinary processes attending a criminal trial in order to neutralise the 
consequences of the ACC's failure to adhere to the Act without bringing the 
administration of justice into disrepute.   

192  In approaching this issue, the primary consideration must be that the 
courts, as the branch of government directly responsible for the administration of 
justice, should not give effect to a preference for the wishes of the executive 
government over the legislative purpose.  It would put the courts at odds with the 
legislature if the courts were to take unusual steps specifically to accommodate a 
bid by the executive government to overcome a deficit in the integrity of a trial 
that arose solely by reason of the executive's disregard of the relevant legislation.  
That would bring the administration of justice into disrepute.   

193  In Lee (No 2), the convictions were set aside, and a new trial was ordered.  
The orders made by this Court in Lee (No 2) left to the presiding judge at the 
retrial the question whether the position of the accused vis-à-vis the prosecution 
had been restored so that the retrial in prospect would not be affected by the 
earlier unlawfulness.  It was left as a matter for the judge at the retrial to 
determine whether sufficient steps had been taken by the prosecution to avoid the 
ongoing effect of the publication by the prosecution ensuring that "another 
prosecutor and other DPP personnel, not privy to the evidence, were engaged."177  
In the present case, the primary judge was called upon to perform a task akin to 
that of the judge at the retrial ordered in Lee (No 2).   

194  The primary judge found that information from the examinations was used 
by the Australian Federal Police ("the AFP") to compile the prosecution brief and 
to obtain evidence which the AFP would not otherwise have been able to obtain.  
Further, the lack of clear records in respect of the dissemination of this material 
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to AFP officers involved in the prosecutions made it difficult to determine by 
whom it had been used.  Her Honour concluded that only the creation of a new 
investigative team to conduct a new investigation could remove the effect of the 
consequences of the departures from the Act upon the trials of the appellants.  
Her Honour was given no reason to be satisfied that this would, or could, occur.  
On that basis, her Honour's decision to stay the prosecutions was amply justified. 

195  The Court of Appeal, adopting a focus upon whether there was a prospect 
of actual forensic disadvantage to the appellants, concluded that the trial judge 
might give directions with a view to ensuring that the trials might proceed fairly 
to the appellants.  For example, it was said that the trial judge might give 
directions to ensure that an investigator cross-examined by counsel on behalf of 
the appellants should not explain his or her actions by reference to what the 
investigator had learned from the unlawful examinations178.  For the court to give 
directions so that the evidence at trial might be distorted in this way, for no 
reason other than to accommodate the lawlessness of the ACC and Sage, would 
bring the administration of justice into disrepute.  It would be to embroil the 
court in the invidious process of accommodating the wish of the executive 
government to prosecute the appellants notwithstanding the executive's disregard 
of the legislative purpose that such accommodation should not be necessary.  It 
would also detract from the fundamental presupposition of the trial that it is the 
jury that is to be the constitutional tribunal of fact179.  What is in contemplation 
by such measures is not a familiar and uncontroversial judicial process, such as 
the editing out of material that is irrelevant or insufficiently relevant to the 
fact-finding function of the jury, but the judicial suppression of relevant evidence 
that might affect the jury's assessment of the credibility of the witness. 

Moti 

196  It may be noted that in Moti the majority stayed the further prosecution of 
criminal charges as an abuse of process because officers of the executive 
government of the Commonwealth had facilitated the deportation of the accused 
to Australia to stand trial, knowing that the deportation was unlawful under the 
law of the Solomon Islands.  Their Honours held that the circumstance that the 
deportation of the accused from the Solomon Islands was unlawful "was a 
necessary but not a sufficient step towards a decision about abuse of process."180  
In deciding that a stay of proceedings should be ordered, the majority went on to 
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refer to two "fundamental policy considerations" that are material to whether the 
prosecution of criminal proceedings is an abuse of process181.   

197  The first of these considerations was "the public interest in the 
administration of justice [that] requires that the court protect its ability to 
function as a court of law by ensuring that its processes are used fairly by State 
and citizen alike."182  The second consideration was that "unless the court 
protects its ability so to function in that way, its failure will lead to an erosion of 
public confidence by reason of concern that the court's processes may lend 
themselves to oppression and injustice."183   

198  In Moti these policy considerations were held to support the stay of the 
criminal proceedings.  It is to be noted that these considerations did not fall to be 
applied in a context in which legislation had put in place protections to preserve 
the integrity of any criminal trial in prospect and in which the illegal conduct of 
the executive involved the disregard of these protections by the agency of the 
executive government specifically charged with the maintenance of these 
protections.  Given the context in which these considerations fall to be applied 
here, the present case is a stronger case for the grant of a stay of proceedings than 
was Moti itself. 
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199 GORDON J.   White collar crime affects individuals, business enterprises, 
institutions and sovereign states.  The crimes are transactional; their reach and 
impact is often transnational.  Controls of, and responses to, white collar crime 
extend beyond a single agency or state with the added complication that states 
take often quite different views on the criminality to be ascribed to certain 
conduct.  White collar crime causes not only monetary losses but distrust in and 
between individuals, business enterprises, institutions and sovereign states184.  

200  Over the last few decades, State, national and international measures have 
been developed to seek to address the nature and complexity of the detection and 
punishment of white collar crime.  In Australia, after a series of Royal 
Commissions in the 1980s led to the creation of the National Crime Authority185, 
the Australian Crime Commission ("the ACC") was established in 2003 to 
further reduce186 the incidence of serious and organised criminal activity and its 
impact on the Australian community187. 

201  The appellants have been charged with serious white collar crimes188 
which are alleged to involve individuals, corporations, institutions and various 
sovereign states.  The appellants contend that the prosecution of those charges 
should be permanently stayed because aspects of the ACC's conduct before, 
during and after each appellant's compulsory examination by the ACC were not 
lawful. 
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202  Accused persons have a right to a "not unfair" trial189 and it is the courts 
that decide what is fair, or not fair.  Courts have powers to protect an accused's 
right to a fair trial.  A permanent stay of a criminal trial for abuse of process is 
one of those powers.  What will amount to an abuse of process sufficient to 
justify the grant of a stay cannot be defined exhaustively190.  Fairness to an 
accused is both relevant and important in assessing whether a stay should be 
granted191; a public interest consideration that underpins the power to grant a stay 
is that "trials and the processes preceding them are conducted fairly"192.  But it is 
not the only consideration193.  The grant of a stay is not about punishing 
investigators or prosecutors.  It is to prevent the court's processes being used in a 
manner inconsistent with the recognised purposes of the administration of 
justice194.   

203  There is, of course, a "substantial public interest" in having persons 
charged with criminal offences brought to trial195.  To grant a permanent stay of a 
criminal proceeding is "tantamount to a continuing immunity from 
prosecution"196.  It is a drastic remedy197.  Often there are less drastic steps 
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available to courts which are capable of preserving the fairness of a trial198.  
And there is no defined list of such steps.  

204  The question raised by these appeals is whether, in all the circumstances, 
each appellant would receive a fair trial or whether, in any event, there should be 
a permanent stay of the prosecution of the charges against the appellants to 
prevent the court's processes being used in a manner inconsistent with the 
recognised purposes of the administration of justice.  The ACC's conduct may be 
condemned.  But if a fair trial can be had, or if it is not possible to say now that a 
fair trial cannot be had, why would the administration of justice be brought into 
disrepute?   

205  In the circumstances of these appeals, the administration of justice would 
not be brought into disrepute if the prosecutions were permitted to proceed. 

206  First, in relation to the appellants, the direct use immunity prescribed by 
the Australian Crime Commission Act 2002 (Cth) ("the ACC Act") is preserved.  
The transcripts of the ACC examinations are not sought to be tendered at the 
trial.  Insofar as the investigators from the Australian Federal Police ("the AFP") 
have knowledge of what was said at the ACC examinations, each investigator has 
provided an undertaking to the Supreme Court of Victoria that:  they have not 
communicated the contents of, or what took place at or in relation to, the ACC 
examinations to the replacement prosecutors; they will use their best endeavours 
not to communicate, directly or indirectly, the contents of, or what took place at 
or in relation to, the ACC examinations to the replacement prosecutors or any 
other person who to their knowledge has conduct of the trials of the appellants 
("a relevant communication"); and should they become aware of a relevant 
communication, they will advise the Supreme Court.   

207  Second, the fact that some of the evidence sought to be tendered at the 
trial may have been obtained derivatively from the ACC examinations (and has 
thereby itself been illegally obtained) does not automatically render that evidence 
inadmissible199, let alone result in the impossibility of a fair trial so as to justify a 
stay.  Indeed, it was plausible that the appellants could have been examined 
lawfully under the ACC Act.  And if that had occurred, any derivative evidence 
lawfully obtained could have been subsequently sought to be tendered at trial. 

208  Third, the courts, not the ACC or the AFP, are the administrators of 
justice.  As the administrators of justice, the courts can and do control their own 
processes if they consider that those processes are being misused or that, 
for some identifiable reason, an accused is not receiving, or will not receive, 
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a fair trial.  The courts can and do act of their own motion and in response to 
applications by the Crown and the defence.  The courts can and do act at any 
point in the criminal process.  And, as just explained, the steps that the courts can 
and do take are not closed and need not be as drastic as ending proceedings 
before they begin.   

209  Fourth, if a specific issue did arise during the course of the trial, 
the appellants could make a further application for the Supreme Court to exercise 
its powers to protect their right to a fair trial.  If such an application were made, 
it would be for the trial judge to consider whether, in the circumstances then 
presented, it was necessary for the Court to exercise one or more of its various 
powers to protect the appellants' right to a not unfair trial – including granting a 
stay, "tempering the rules and practices to accommodate the case concerned"200 
or, to the extent that the issue was capable of being addressed by directions to the 
jury, making appropriate directions.   

210  In the resolution of these appeals, it is appropriate to address the following 
considerations.  Each has several dimensions.  All are interrelated:  the ACC Act 
(as it stood at the relevant time); the nature and extent of the unlawful conduct by 
the ACC before, during and after the ACC examinations of the appellants; 
the illegally obtained evidence; the fairness of any future trial (including the 
mechanisms available to a trial judge to ensure the appellants receive a fair 
trial201); and the effect on the reputation of the administration of justice if the 
prosecutions were permitted to proceed.   

The ACC Act 

211  By its compulsory examination powers, the ACC Act202 modified a 
person's right to silence in specific and limited circumstances.  That in itself is 
not unusual.  As Gageler and Keane JJ said in Lee v New South Wales Crime 
Commission ("Lee (No 1)"), there is "no free-standing or general right of a person 
charged with a criminal offence to remain silent"203. 

212  Under the ACC Act, for a compulsory examination to be validly 
conducted, two things were necessary:  that there be, relevantly, a special ACC 
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investigation and that the examination be conducted "for the purposes of" that 
special ACC investigation204.   

213  For a special ACC investigation to come into existence, the Board of the 
ACC had to "authorise, in writing, the ACC to … investigate matters relating to 
federally relevant criminal activity"205 and "determine, in writing, [that] … such 
an investigation [was] a special investigation"206 (emphasis added).  "Federally 
relevant criminal activity" was defined to include "a relevant criminal 
activity[207], where the relevant crime [was] an offence against a law of the 
Commonwealth"208 and extended to "any circumstances implying, or any 
allegations, that a relevant crime may have been, may be being, or may in future 
be, committed against a law of the Commonwealth"209 (emphasis added).  
A person need not have been charged in order for activities related to a crime to 
fall within the ACC's functions and powers.   

214  Before determining that an investigation was a special investigation, 
the Board had to "consider whether ordinary police methods of investigation … 
[were] likely to be effective"210.  The Board was not required to conclude that 
ordinary police methods of investigation would definitely be ineffective.  
Nor was it necessary for ordinary police methods to have already been tried and 
been proven to be unsuccessful.  Rather, the likely effectiveness of ordinary 
police methods was a matter the Board was required to simply "consider"211.   

215  If those specific and limited circumstances identified in the ACC Act 
existed and the ACC exercised its powers lawfully, then the ACC Act permitted 
a person to be summonsed to attend for compulsory examination.  The ACC Act 
provided that examinations conducted under the ACC Act would be conducted in 
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private212, subject to exceptions for legal representatives213 and directions made 
by the examiner permitting other persons to be present214. 

216  In addition to directions an examiner might make as to the persons who 
may be present during an ACC examination (and therefore the persons who may 
directly hear evidence given by examinees), there were restrictions under the 
ACC Act on the use of information obtained during an examination:  
first, a direct use immunity which prevented answers given (or documents 
produced) in an examination from being admissible in evidence against the 
examinee in, relevantly, criminal proceedings, if the examinee claimed that the 
answer (or document) might tend to incriminate them215; and, second, obligations 
on the examiner to consider, and make where required, orders limiting or 
preventing the disclosure of evidence obtained during the course of an 
examination216.   

217  Consistent with ACC policy and standard operating procedures217, if a 
person was "to be charged with a criminal offence, or there [was] considered to 
be sufficient evidence to ground the laying of a criminal charge", the ACC was 
unlikely to examine that person or, at the very least, would ensure that any 
person involved in the investigation or prosecution of the person was not present 
during the examination and was precluded from having access to the evidence of 
the person218.  

218  Pursuant to s 12(1) of the ACC Act, where the ACC, in carrying out an 
ACC operation or investigation, obtained evidence of an offence against a law of 
the Commonwealth and that evidence would be admissible in a prosecution for 
the offence, the Chief Executive Officer of the ACC was obliged to assemble the 
evidence and give that evidence to the relevant law enforcement agency or 
prosecuting authority.  The obligation in s 12 sat alongside another of the ACC's 
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express statutory obligations:  namely, that when performing its functions under 
the ACC Act, the ACC "shall, so far as is practicable, work in co-operation with 
law enforcement agencies"219. 

219  With respect to ACC examinations, those general obligations as to 
information sharing and co-operation were subject to override by an examiner 
who, under s 25A(9), was required to give a direction that evidence given before 
the examiner "must not be published, or must not be published except in such 
manner, and to such persons, as the examiner specifies" if the failure to make 
such a direction "might … prejudice the fair trial of a person who has been, 
or may be, charged" (emphasis added).  

220  By its express terms, the ACC Act (including s 25A(9)) recognised that 
a person could be summonsed to attend an examination and provide sworn 
evidence before having been charged.  Not only was an examinee not entitled to 
refuse to answer questions on the ground that the answers were likely to 
incriminate them220 but, at the very least, consistent with the objects, functions 
and powers of the ACC, the ACC was obliged to consider disclosing the 
substance of the information provided by an examinee to law enforcement 
agencies and prosecuting authorities.   

221  Further, there is no derivative use immunity.  If a compulsory examination 
were conducted lawfully, any subsequent disclosures by the ACC, provided that 
the disclosures did not contravene a direction under s 25A(9), could have been 
made available to law enforcement agencies to assist with, for example, 
narrowing document searches, preparing for interviews with other witnesses and 
preparing a brief of evidence.  And that derivative evidence would also be able to 
be adduced as evidence in a subsequent trial.  The disclosures by the ACC were 
intended not only to assist law enforcement agencies and their investigations but, 
ultimately, to provide evidence in the prosecution of crimes.  

222  Put another way, the ACC Act made disclosure lawful even where direct 
use immunity had been claimed, provided that the disclosure did not contravene 
any non-publication direction made by an examiner under s 25A(9).  
So, for example, after a person had been lawfully summonsed and examined 
under the ACC Act, the ACC could have disclosed the existence and contents of 
particular documents to a law enforcement agency without disclosing how the 
documents were identified or the source of those documents.  That is, the ACC 
could have advised the relevant law enforcement agency that certain documents 
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disclosed potential criminal conduct but not revealed the name of the person 
examined or even that there was an examination.  And that disclosure could have 
been made even where a person, not the examinee, had been charged221.  

223  As is apparent, given the breadth of the ACC's powers and the 
consequences of the exercise of those powers, the ACC and its staff were obliged 
to act according to law, as well as intelligently and in a structured manner so that 
their disclosures to law enforcement agencies or prosecuting authorities did not 
prejudice the fair trial of a person who had been, or may be, charged.  And the 
ACC and its staff were obliged to act in that manner at all times before, during 
and after any ACC examination. 

224  At first blush, these provisions appear to be at odds:  on the one hand, 
the ACC Act provided for a direct use immunity as well as the override against 
disclosure of information if disclosure might have prejudiced a fair trial but then, 
on the other hand, the ACC was under an obligation to hand over information to 
law enforcement agencies and prosecuting authorities, and derivative use of that 
information was not prohibited by the ACC Act.  The tension between those 
provisions arose because the ACC Act sought to balance the ACC's coercive 
examination powers, and the ACC's goal of assisting with the investigation of 
crime, with the right of an accused to a fair trial. 

Nature and extent of the ACC's unlawful conduct in relation to the appellants 

225  Aspects of the conduct of the ACC before, during and after each 
appellant's compulsory examination by the ACC were not lawful222.  
The unlawful conduct of the ACC was deliberate and comprised unlawful acts of 
omission and commission.  But the ACC and its staff did not consider what they 
were doing was unlawful; they simply failed to turn their minds to the specific 
requirements of the ACC Act223 and failed to consider, let alone keep at the 
forefront of their minds, that their actions might prejudice the fair trial of a 
person who may be charged with an offence.   
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223  See Plaintiff S157/2002 v The Commonwealth (2003) 211 CLR 476 at 506 [76]; 

[2003] HCA 2 cited in Lee v The Queen ("Lee (No 2)") (2014) 253 CLR 455 at 

468 [36]; [2014] HCA 20. 
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The illegally obtained evidence 

226  As a result of the unlawful conduct of the ACC, the examinations of the 
appellants, and the evidence derived from those examinations, were illegally 
obtained.   

227  The illegally obtained evidence included the answers given during the 
examinations.  Not only was that evidence illegally obtained as a result of the 
examinations themselves being unlawful but some of the answers were directly 
heard by AFP investigators observing the examinations (without the appellants 
being aware of, or being given the opportunity to comment on, the investigators' 
presence224), or otherwise read or listened to by persons in receipt of one or more 
of the transcripts of the appellants' examinations.  There is no dispute that the 
transcripts and any oral account of the examinations by the AFP investigators are 
inadmissible as evidence in any trial of the appellants.  The direct use immunity 
is, to that extent, preserved.  Indeed, in each case, the examiner made orders 
under s 30(5) preventing all evidence given by the appellants during the 
examinations from being admissible against them in criminal proceedings. 

228  The illegally obtained evidence also included derivative evidence – that is, 
evidence obtained as a consequence of the AFP investigators' knowledge of the 
content of the examinations.  The evidence was said to have been used in 
narrowing document searches to prepare the briefs of evidence and in the 
identification of other witnesses. 

229  But, as has been explained, there was no derivative use immunity in the 
ACC Act.  If the ACC had acted lawfully then this information might have been 
made available in such a form, and to nominated persons within the AFP in such 
a way, that there was no basis upon which its disclosure "might … prejudice the 
fair trial of a person who … may be … charged"225.   

Fair trial  

230  Given the existence of that illegally obtained evidence, will the trial of the 
appellants be a fair trial or a "not unfair" trial?  

231  As was explained in Bunning v Cross226, neither the fact that evidence was 
obtained illegally nor the fact that an investigating authority such as the ACC 
acted unlawfully means that the evidence is inadmissible.  And it would be a step 

                                                                                                                                     
224  See s 25A(7)-(8) of the ACC Act. 

225  s 25A(9) of the ACC Act. 
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further still to say that obtaining evidence illegally or investigators acting 
unlawfully means (without more) that a fair trial of the accused is precluded.   

232  The ACC Act does not alter that conclusion.  The ACC Act made express 
that which was assumed in Bunning v Cross:  the fair trial of a person who may 
be charged must be at the forefront of consideration before, during and after the 
obtaining of evidence.  Second, unlike the position in Bunning v Cross, under the 
ACC Act there was nothing to suggest that there could not have been a legal 
basis to compulsorily examine the appellants and for the ACC to disclose, 
thereafter, the information obtained – in a particular way and to specific 
persons – so long as the potential impact on the fair trial of the person was 
considered and addressed.  

233  The position of each appellant also stands in stark contrast to that in Lee v 
The Queen ("Lee (No 2)")227.  In the prosecutions of the present appellants, 
the fact that the ACC acted unlawfully, and the consequences arising from that 
unlawful conduct, are known before the trial begins.  At its heart, the difficulty of 
this case is that the AFP investigating team will not be replaced for the trial.  It is 
therefore necessary to take what the AFP investigators have – illegally obtained 
evidence – and ask "does that lead to an unfair trial?"  Put in different terms, 
the fact that evidence was obtained unlawfully presents the question, not the 
answer.  

234  The prosecution team will be replaced for the trial:  they have been, 
and will remain, quarantined from the ACC examinations themselves and what 
was said in those examinations.  Each prosecutor has provided an undertaking to 
the Supreme Court that:  they have not had access to either the recordings or the 
transcripts of the ACC examinations and the contents of, or what took place at or 
in relation to, the ACC examinations has not been communicated directly, 
or indirectly, to them; they will use their best endeavours not to communicate, 
directly or indirectly, about the contents of, or what took place at or in relation to, 
the ACC examinations with any person, and not to read any document containing 
such matters (also defined as "a relevant communication"); and should they 
become aware of a relevant communication, they will advise the Supreme Court. 

235  The AFP investigators are in a different position.  The investigating team 
has not been replaced.  However, as noted earlier, the AFP investigators have 
also provided extensive undertakings to the Supreme Court228.   

236  Two practical matters or issues were identified in argument – 
first, the AFP investigators might disclose the illegally obtained evidence 
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(the contents of the examinations) to the replacement prosecutors and, second, 
if the AFP investigators are called to give evidence at any trial, they may be 
asked questions which, if answered truthfully and completely, would require 
disclosure of the fact of the examinations or, so it is said, the contents of the 
illegally obtained evidence. 

237  The first has been addressed.  The AFP investigators have provided 
extensive undertakings to the Supreme Court.  There is nothing to suggest that 
the AFP investigators have not complied, or will not comply, with those 
undertakings.  Of course, if an AFP investigator failed to comply, the prosecution 
would be obliged to bring that fact to the attention of defence counsel and the 
Supreme Court, and the trial judge would then have to decide whether the trial of 
the accused should continue.   

238  The second issue – that if the AFP investigators are called to give 
evidence at any trial, they may be asked questions which, if answered truthfully 
and completely, would require them to disclose the fact of and the contents of the 
examinations – has not arisen.  The trial has not yet been held.  As is often the 
case in white collar crime, the prosecution case against the appellants is largely 
documentary.  It is not known if the issue just identified will arise and, if it does, 
how and at what point in the trial.  If such an issue did arise then, having 
ascertained what the issue is and the circumstances in which it has arisen, 
it would be for the trial judge to consider how to address the issue – including 
granting a stay, tempering the rules and practices to accommodate the case 
concerned, or making appropriate directions to the jury.  For example, 
an unreliability warning under s 32 of the Jury Directions Act 2015 (Vic) may be 
made if a party in a jury trial requests such a warning and the evidence in 
question is "of a kind that may be unreliable"229, within the meaning of s 31 of 
that Act.  Not only are the categories listed in s 31 not closed, jury directions are 
just one of the many steps that could be taken by a trial judge to protect an 
accused's right to a fair trial230. 

239  It is inappropriate to speculate about whether the need for such a step will 
arise and, if so, what step or steps will be required.  Without the necessary facts 
and matters, it cannot be concluded that the appellants are presently not going to 
receive a fair trial.  Foresight, like hindsight, is dangerous.  Trial judges can and 
do deal with what is before them.  It should be left to the trial judge to deal with 
any issue if it arises.   

                                                                                                                                     
229  See generally Judicial College of Victoria, Victorian Criminal Charge Book, 

(2017), Ch 4.17. 
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240  The disadvantage identified as critical by the plurality is that the 
appellants were compelled to give on oath, and are now locked into, a version of 
events from which it is said they will be incapable of credibly departing at trial.  
But that disadvantage might lawfully have resulted in any event – there was 
nothing to suggest that the ACC examinations of the appellants could not have 
been conducted lawfully; that is, the proper procedures under the ACC Act could 
have been followed, and could have resulted in a lawful examination.  If that had 
occurred, transcripts of the examinations would have been prepared, signed by 
the examinee and provided by the examinee to their defence counsel.   

241  In any event, any disadvantage said to arise from the appellants being 
"locked in" has been, or is capable of being, remedied.  As noted earlier, 
the "locked-in" version of events would not be known to the replacement 
prosecution team.  The orders made by the examiner under s 30(5) prevent the 
transcripts and recordings of the examinations from being admissible as evidence 
in criminal proceedings against the appellants.  The undertakings given by the 
AFP investigators and the replacement prosecution team are aimed at ensuring 
that the fact and contents of the examinations do not otherwise come into the 
hands of the replacement prosecution team.  The prosecution must prove its case 
beyond reasonable doubt, and the appellants remain entitled to put the 
prosecution to its proof.   

242  If the ACC's conduct warrants criticisms of the kind and intensity levelled 
by the plurality, those criticisms would be relevant only if seeking to punish the 
ACC.   

Prosecutions bring the administration of justice into disrepute? 

243  In the circumstances, it is not open to conclude now that each appellant 
would not receive a fair trial or that there should be a permanent stay of the 
prosecution of the charges against each appellant to prevent the court's processes 
being used in a manner inconsistent with the recognised purposes of the 
administration of justice.   

244  The ACC acted unlawfully.  There is illegally obtained evidence.  
The conduct of the ACC may be condemned.  The administration of justice 
requires the fair trial of persons accused of crime.  But if a fair trial can be had, 
or if it is not possible to say now that a fair trial cannot be had, why would the 
administration of justice be brought into disrepute if the prosecutions were 
permitted to proceed?  It would not be.   

Conclusion and orders 

245  For the foregoing reasons, the appeals should be dismissed. 
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EDELMAN J. 

Introduction 

246  Suppose that, before charging a person, the police or prosecutors seek to 
resile, without cause, from a written indemnity from prosecution given to the 
person.  Or suppose that a suspect is charged after "the deliberate invasion by the 
police of a suspect's right to legal professional privilege"231.  Or suppose that a 
person is unlawfully removed from one country to another to face a fair trial for 
an offence in the other country.  Although an "infinite variety of cases could 
arise"232, and although every case must be assessed on its own facts, these 
appeals, like the examples above, raise the basic question of the nature of a 
court's power to grant a permanent stay of criminal proceedings despite the 
possibility of the person receiving a fair trial. 

247  In circumstances based upon each of the first233, second234, and third235 
examples above, courts have recognised the possibility that the power to stay 
proceedings as an abuse of process might be exercised.  In some instances, the 
power was exercised.  In each case the possibility of exercising the power existed 
"although the fairness of the trial itself was not in question"236. 

248  A permanent stay of proceedings for an abuse of process is a measure of 
last resort.  It will be ordered where there is no other way to prevent an unfair 
trial.  It will also be ordered where there is no other way to protect the integrity of 
the system of justice administered by the court.  The latter category, which can be 

                                                                                                                                     
231  Warren v Attorney General for Jersey [2012] 1 AC 22 at 35 [36]. 

232  R v Latif [1996] 1 WLR 104 at 113; [1996] 1 All ER 353 at 361. 

233  Delellis v The Queen (1989) 4 CRNZ 601 at 604; Williamson v Trainor [1992] 2 

Qd R 572 at 583; R v Croydon Justices; Ex parte Dean [1993] QB 769 at 778.  
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at 61, referring to Chu Piu-wing v Attorney General [1984] HKLR 411 at 417-418. 

234  Warren v Attorney General for Jersey [2012] 1 AC 22 at 35 [36]. 

235  R v Hartley [1978] 2 NZLR 199; Levinge v Director of Custodial Services (1987) 
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conveniently described as protecting the "integrity of the court", is the concern of 
these appeals.   

249  "Abuse of process" may not be the best language to describe the category 
where the focus is upon the integrity of the court generally rather than its 
particular processes.  The rationale for this category has been described in 
various ways.  The rationale has been described as being "a responsibility for the 
maintenance of the rule of law that embraces a willingness to oversee executive 
action and to refuse to countenance behaviour that threatens either basic human 
rights or the rule of law"237.  It has been described as avoiding "an erosion of 
public confidence"238.  It has also been described as arising where a trial would 
bring the administration of justice into disrepute239.  Each of these verbal 
formulations attempts to capture a concern for the systemic protection of the 
integrity of the court within an integrated system of justice.  The possibility of an 
unfair trial, or a degree of unfairness in a trial, may be a factor contributing to 
that concern.  But an unfair trial is not a prerequisite for a permanent stay in this 
category. 

250  The issue on these appeals is whether a permanent stay of proceedings is 
necessary to protect the integrity of the court and thus to prevent an "abuse of 
process".  The issue arises due to the stultification of basic safeguards contained 
in a Commonwealth statute that permitted, in certain circumstances, compulsory 
examination of a person even where his or her answers might be self-
incriminating.  The statutory regime contained various protections for the 
examinee, including:  (i) the existence of a special Australian Crime Commission 
("ACC") operation or investigation; (ii) the examinee's right to be told of the 
presence of any person at the examination other than an ACC staff member; and 
(iii) a usual direction to be given that evidence must not be published, other than 
in accordance with exceptions specified by the examiner.  The Australian Federal 
Police ("AFP") examinations guide also recorded that the ACC practice was not 
to examine a witness directly about the witness' own criminal offending240. 

251  In the circumstances of these appeals, the safeguards were ignored.  After 
the appellants had refused to answer questions from the AFP, the AFP unlawfully 
used the ACC, without any special operation or investigation being undertaken or 

                                                                                                                                     
237  R v Horseferry Road Magistrates' Court; Ex parte Bennett [1994] 1 AC 42 at 62. 

238  Williams v Spautz (1992) 174 CLR 509 at 520; [1992] HCA 34. 

239  Hunter v Chief Constable of the West Midlands Police [1982] AC 529 at 536; 

Moti v The Queen (2011) 245 CLR 456 at 464 [10], quoting Rogers v The Queen 

(1994) 181 CLR 251 at 286; [1994] HCA 42. 

240  Director of Public Prosecutions (Cth) v Galloway [2017] VSCA 120 at [69]. 
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conducted by the ACC, as a "hearing room for hire" to compel the appellants to 
answer questions.  Many of the police investigators secretly watched from a 
nearby room as the appellants were compelled to incriminate themselves.  The 
transcripts of the interviews were widely disseminated to the AFP and 
prosecution teams. 

252  The conduct of the unlawful examinations involved the AFP dictating who 
would be examined, whether and when the examinations would be held, and 
generally the questions that would be asked at the examinations.  The AFP had 
two purposes, supported by the conduct of the ACC examiner, whose improper 
purpose was to assist the police generally.  The AFP's purposes were (i) to lock 
each of the appellants into a version of events on oath in an attempt to prevent 
them from providing an alternative version at any trial, and (ii) to obtain 
assistance in knowing what to look for in assembling any briefs for the 
prosecution from tens of millions of documents.  Both of those purposes were 
achieved.  The appellants gave their versions of the events on oath.  And briefs 
were compiled using the material obtained following a refined search, which 
material was described by the lead investigator as "the most significant influence 
on the charging decision and the focus of the investigation". 

253  The appeals to this Court were much assisted by the comprehensive 
reasons of the primary judge and the Court of Appeal of the Supreme Court of 
Victoria, both of which clearly expose and analyse the issue.  The primary judge 
held that a permanent stay of proceedings should be ordered due to the forensic 
disadvantage caused to the appellants and also to protect confidence in the 
administration of justice.  However, an appeal by the Commonwealth Director of 
Public Prosecutions ("CDPP") was allowed by the Court of Appeal.   

254  For the reasons below, the primary judge was correct to order that the 
proceedings be permanently stayed.  The serious nature of the charges is 
subordinated to the potential damage to the integrity of the court if a trial were to 
proceed.  A permanent stay of proceedings is necessary as it is the only response 
that can adequately protect the integrity of the court.  The appeals to this Court 
should be allowed, and orders made as proposed in the joint judgment of 
Kiefel CJ, Bell and Nettle JJ. 

255  During the course of preparing and writing these reasons, I have had the 
benefit of reading the joint judgment and the reasons of Keane J.  In these 
reasons I agree with, and gratefully adopt, various sections of the joint judgment.  
I also agree with the reasons of Keane J.  However, in light of (i) the importance 
of the power to stay proceedings as an abuse of process, and (ii) the divergence 
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of views about its scope and application, this is an instance where the expression 
of separate reasons may help the common law to "work itself pure"241. 

The rationale for the power to stay proceedings as an abuse of process 

256  The power to prevent an abuse of process is an inherent common law 
power of a superior court of law; it is a power that does not derive from statute 
but is intrinsic to the nature and structure of the court itself242.  The power to stay 
proceedings to prevent an abuse of process has been conveniently divided into 
three main categories.  In a passage quoted with approval on a number of 
occasions243, McHugh J said that the three categories are244:  (i) the court's 
procedures are invoked for an illegitimate purpose; (ii) the use of the court's 
procedures is unjustifiably oppressive to one of the parties; and (iii) the use of the 
court's procedures would bring the administration of justice into disrepute. 

257  These categories are not exhaustive, although each captures a wide range 
of different circumstances.  The reference to "repute" in the final category, which 
echoes the language of "public confidence"245, is not concerned with the actual 
reputation of the court among members of the public, or with their actual 
perception of the court.  The notion of repute, or public confidence, is a construct 
that is concerned with the systemic protection of the integrity of the court within 
an integrated system of justice.  It represents "the trust reposed constitutionally in 
the courts"246.  The close association of that construct with matters at the core of 
judicial power may be the reason why it has been suggested that the inherent 
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242  R v Forbes; Ex parte Bevan (1972) 127 CLR 1 at 7; [1972] HCA 34. 

243  Batistatos v Roads and Traffic Authority (NSW) (2006) 226 CLR 256 at 267 [15]; 

[2006] HCA 27; PNJ v The Queen (2009) 83 ALJR 384 at 386 [3]; 252 ALR 612 

at 613; [2009] HCA 6; Michael Wilson & Partners Ltd v Nicholls (2011) 244 CLR 

427 at 452 [89]; [2011] HCA 48; Moti v The Queen (2011) 245 CLR 456 at 

464 [10]. 

244  Rogers v The Queen (1994) 181 CLR 251 at 286. 

245  See Jago v District Court (NSW) (1989) 168 CLR 23 at 30; [1989] HCA 46, 

quoting Moevao v Department of Labour [1980] 1 NZLR 464 at 481; Williams v 

Spautz (1992) 174 CLR 509 at 520; Walton v Gardiner (1993) 177 CLR 378 

at 396, 416; [1993] HCA 77; Rogers v The Queen (1994) 181 CLR 251 at 256-257; 

Ridgeway v The Queen (1995) 184 CLR 19 at 74, 78; [1995] HCA 66; Moti v 

The Queen (2011) 245 CLR 456 at 478 [57]. 

246  Moti v The Queen (2011) 245 CLR 456 at 478 [57]. 



 Edelman J 

 

83. 

 

power to prevent an abuse of process may be an attribute of the judicial power 
provided for in Ch III of the Constitution247. 

258  The three categories described by McHugh J are not independent.  If the 
use of the court's procedures is unjustifiably oppressive to one of the parties 
(category (ii)), imperilling the fairness of a trial, this can contribute to the 
conclusion that the administration of justice would be brought into disrepute.  
There may even be circumstances where oppression of one of the parties is 
sufficient to bring the administration of justice into disrepute, even if the trial 
would be fair248.  Further, the underlying rationale of category (iii), namely, 
protection of the integrity of the court and its processes, might also encompass 
category (i) where a trial is instituted or maintained with an immediate, 
predominant purpose that is improper249.  Therefore, at a higher level of 
generality, it may be that the three categories are really only two, which 
overlap250:  (i) cases where a defendant cannot receive a fair trial; and (ii) cases 
where a trial would bring the administration of justice into disrepute. 

259  Although there was considerable argument on these appeals about the 
potential fairness of a trial of the appellants, unfairness to the appellants is a 
relevant, but not necessary, factor for a conclusion on the central issue in this 
case:  whether the use of the court's procedures would bring the administration of 
justice into disrepute.  Since the rationale for a stay in cases in this category is the 
protection of the integrity of the court rather than the fairness of the court's 
processes, the label "abuse of process" may not be entirely apt251.  But the use of 
that label is well-established and will be used here for convenience.  

The integrity of the court 

260  It is well-established that the function of deciding whether to initiate and 
maintain a criminal proceeding is vested in the executive, whilst the function of 
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hearing and determining a criminal proceeding is vested in the courts.  
Nonetheless, it is equally well-established that, in an integrated justice system, 
these two functions are not hermetically sealed from each other.  As Richardson J 
said in Moevao v Department of Labour252, in a passage cited with approval in 
this Court253, "the due administration of justice is a continuous process ...  [T]he 
Court is protecting its ability to function as a Court of law in the future as in the 
case before it."  In protecting its ability to function as a court of law in the future, 
the court can make orders that cut across the executive function of initiating and 
maintaining a criminal proceeding.  Hence, during a hearing, evidence that might 
have been the basis for the initiation of the proceeding might be excluded.  Or the 
maintenance of the criminal proceeding might be precluded by the order of a 
permanent stay.  "[I]t has long been established that, once a court is seized of 
criminal proceedings, it has control of them and may, in a variety of 
circumstances, reject relevant and otherwise admissible evidence on 
discretionary grounds or temporarily or permanently stay the overall proceedings 
to prevent abuse of its process."254 

261  The notion of the integrity of the court is a loose principle which is not 
easily applied to a particular case.  This is one reason why it has been said in this 
area of law that forms of expression should be "understood in the context of the 
particular facts of each case" and should not "be read as attempting to chart the 
boundaries of abuse of process"255.  In a case of the nature of these appeals, the 
question to be asked is whether, despite the substantial public interest in pursuing 
a trial of the accused, the trial must be stayed due to the threat to the integrity of 
the court arising from the systemic incoherence that would result if the trial were 
allowed to proceed.  That incoherence arises where the manner in which the case 
against the accused was developed and brought was contrary to basic tenets of 
the Australian criminal justice system, as embodied in a statute. 

262  There is a substantial public interest in prosecuting persons reasonably 
suspected of having committed a crime, and against whom there is a prima facie 
case with reasonable prospects of conviction256.  The more serious the offence, 
the stronger will be the public interest and therefore the more fundamental, and 
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irreparable, the systemic incoherence must be in order to justify a permanent stay 
of proceedings257.  But the public interest in prosecuting persons reasonably 
suspected of crimes is not absolute258.  The most obvious instance of this is the 
discretion vested in the CDPP, and every Director of Public Prosecutions of the 
States and Territories, to decline, in the public interest, to prosecute a person 
reasonably suspected of an offence and against whom there is a prima facie case.  
The expressed factors that can be considered in the exercise of that discretion 
include "whether or not the prosecution would be perceived as counter-
productive to the interests of justice"259 and the necessity to maintain public 
confidence in the courts260. 
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263  The same factors are also reflected in the common law's approach to an 
"abuse of process" where the proceeding would bring the administration of 
justice into disrepute.  The administration of justice, used in this sense, includes 
all of the means by which the trial is prepared and brought.  Just as the end of 
criminal prosecution does not justify the adoption of any and every means for 
securing the presence of an accused person before the court261, so too that end 
does not justify any and every means in the preparation of the case to be 
presented to the court.  In each case, as Lord Steyn said in R v Latif262: 

"the judge must weigh in the balance the public interest in ensuring that 
those that are charged with grave crimes should be tried and the 
competing public interest in not conveying the impression that the court 
will adopt the approach that the end justifies any means." 

Less extreme measures to protect the integrity of the court 

264  Before a permanent stay can be ordered, it is necessary to consider 
whether there are any other curial measures that could be taken to address any 
systemic incoherence that would be caused by a trial of the accused.  This must 
be considered because the court's ability to protect its integrity is not confined to 
orders that grant a permanent stay of proceedings. 

265  There is a range of measures less drastic than a permanent stay of 
proceedings that can protect the integrity of the court.  It should be an extremely 
rare case in which orders could not be made, or sufficient undertakings given by 
a conscientious prosecution team and accepted by the court, to address concerns 
that a trial will be unfair or that the trial will bring the administration of justice 
into disrepute.  For instance, pre-trial publicity that could threaten a fair trial can 
be remediated by directions or orders for trial before a judge without a jury.  
Prosecution teams tainted with knowledge of information that should not be 
known can be replaced after giving undertakings to the court about any 
dissemination of that information.  Undertakings can be given to destroy 
transcripts, recordings, or documents that have been unlawfully or improperly 
obtained. 

266  Although many other examples can be given of measures to reduce any 
unfairness of a trial or to minimise the prospect that a trial will bring the 
administration of justice into disrepute, it is necessary to say a little more about 
two curial measures that are less extreme than a permanent stay of proceedings, 
but that respond to the same concern about the integrity of the court.  The first, 
commonly used in civil proceedings, is allowing the proceeding to continue but 
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refusing to enforce a plaintiff's right.  The second is the exclusion of evidence on 
the ground of public policy. 

267  As to the refusal to enforce a right, in Holman v Johnson263 
Lord Mansfield said that "[n]o Court will lend its aid to a man who founds his 
cause of action upon an immoral or an illegal act".  Underlying the breadth of 
this statement is the notion that, if the purpose of legislation that makes conduct 
unlawful would be stultified by the enforcement of common law rights, then 
those rights generally should not be enforced.  To do so could imperil the 
integrity of a court, if and when it enforces the same legislation in other cases.  
An example is the decision of this Court in Equuscorp Pty Ltd v Haxton264.  In 
that case, a lender was deprived of the right to enforce a claim for restitution of 
unjust enrichment, which claim was assumed to exist.  Although the Companies 
(New South Wales) Code and Companies (Victoria) Code did not bar any action 
for unjust enrichment, either expressly or impliedly, the majority deprived the 
lender of the ability to enforce the right because to have allowed it would be 
contrary to the "policy" of the statute and would stultify its purpose265.  This 
response was less extreme than a permanent stay of proceedings, although it had 
the same effect and arose from the same rationale.  In both instances, the integrity 
of the court would be compromised if a court enforced rights in a manner that 
stultified the purpose of legislation. 

268  The exclusion of evidence on the ground of "public policy" is another 
instance of a less extreme response than a permanent stay of proceedings to the 
same systemic concern.  In Jago v District Court (NSW)266, Mason CJ267 and 
Gaudron J268 treated the exclusion of evidence and the stay of proceedings, in 
cases of unfairness, as co-existing in the same armoury of remedies.  That 
armoury responds to the concern to protect the integrity of the court generally.  
The exclusion of evidence based upon "public policy", sometimes called the 
Bunning v Cross269 "discretion", has been described as the "principle of judicial 
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integrity"270.  The exclusion occurs to avoid "the loss of respect that would befall 
the courts should they turn a blind eye to the abuse by those responsible for the 
investigation and prosecution of offences"271 or should they give "the appearance 
of curial approval to wrongdoing on the part of those whose duty is to enforce the 
law"272. 

269  Just as a permanent stay of proceedings can be ordered on the ground of 
ensuring that the administration of justice is not brought into disrepute, so too the 
exclusion of evidence on this public policy ground is "to ensure that the 
conviction of the alleged offender is not bought at too high a price by reason of 
curial approval of – if not reward for – illegal conduct on the part of the law 
enforcement agency"273.  As Professor (now Justice) Paciocco observed, in such a 
case a stay of proceedings and the exclusion of "technically admissible evidence" 
are both responses to protect public confidence in "the administration of 
justice"274.  Each remedy aims to protect the integrity of the court.  And just as 
exclusion of evidence or other curial measures should be considered before the 
extreme remedy of a permanent stay on the ground of unfairness275, so too should 
exclusion of evidence and other measures be first considered before a permanent 
stay of proceedings is ordered on the ground of protection of public confidence in 
the administration of justice. 

270  An example is the decision of this Court in Ridgeway v The Queen276.  In 
that case, a majority of this Court ordered a permanent stay of proceedings on the 
basis that the drugs of which the appellant had been charged with possession had 
been imported as part of an undercover operation organised between the AFP and 
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the Royal Malaysian Police Force.  In a joint judgment, Mason CJ, Deane and 
Dawson JJ held that the appropriate response was to exclude all evidence of the 
offence; the permanent stay was granted because the proceeding was bound to 
fail277.  Their Honours took a narrow view of abuse of process.  They held that an 
abuse of process could not encompass "the improper invocation by the State of 
the judicial process and its powers"278, even in a circumstance where the police 
conduct creates the charged offence, such as by stealing and then supplying 
stolen property in order to obtain a conviction of the person to whom it is 
supplied279.  In contrast, Gaudron and McHugh JJ, each writing separately, took a 
wider view of abuse of process that included considerations, beyond the 
immediate trial, that bear on public confidence in the administration of justice280.  
But they differed in the outcome.  Gaudron J, in the majority, concluded that the 
proceedings in question were an abuse of process281.  McHugh J, in the minority, 
concluded that they were not, principally because the police officers acted in the 
belief that their conduct was lawful and "with the best of motives" in relation to a 
plan of which the appellant was the architect282. 

271  Four members of this Court subsequently quoted with approval the 
broader approach taken by Gaudron J283.  The broader approach was also applied 
in Moti v The Queen284, where Australian officials facilitated the unlawful 
deportation of the appellant to face trial in Australia, despite being told that the 
deportation was not believed to be lawful.  However, neither of those decisions 
cast doubt upon the decision of Mason CJ, Deane and Dawson JJ in Ridgeway to 
grant the permanent stay on the sole basis that the proceedings would inevitably 
fail due to the exclusion of essential evidence.  Since the exclusion of evidence 
for reasons of "public policy" is a less drastic remedy than the grant of a 
permanent stay, that should be the first remedy considered.  As Toohey J said in 
Ridgeway, a matter of "great importance" in considering whether a permanent 
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stay should be granted was the court's ability to exclude the evidence obtained by 
unlawful means285. 

272  The facts of Moti also illustrate the way that the broad approach to abuse 
of process can interact with the exclusion of evidence.  In that case, one ground 
upon which the permanent stay was sought was that payments to witnesses had 
been made by the AFP before and after the appellant was charged286.  This Court 
unanimously refused to order a stay of proceedings on that basis287.  But the 
Court did not dismiss the ground on the basis that a pre-trial payment to a witness 
could never be capable of being an abuse of process.  Instead, a joint judgment of 
six members of the Court held that a stay of the proceedings for abuse of process 
should be denied because the payments were lawful, and they were not designed 
to, and did not, procure evidence from the witnesses288.  If the payments had been 
unlawful, and if they had been designed to procure evidence, then it would have 
been necessary to ask whether a permanent stay of proceedings was the only 
possible response to ameliorate the threat to the integrity of the court in allowing 
the proceedings to continue.  It may be that, in those circumstances, the systemic 
concern could have been addressed by excluding the evidence of the witnesses 
who were paid. 

The conduct to which the appellants were subjected 

273  The Australian Crime Commission Act 2002 (Cth) ("the ACC Act") 
involves a statutory compromise between the interests of the individual and 
public interest considerations including the conviction of offenders.  The relevant 
interests of the individual are sometimes described as a so-called "right" to 
silence at common law.  More accurately, this is a liberty to "maintain silence 
when questioned by persons in authority about the occurrence or authorship of an 
offence"289 and, building upon that liberty, the "deeply ingrained" privilege 
against self-incrimination that "a person cannot be compelled 'to answer any 
question ... if to do so "may tend to bring him into the peril and possibility of 
being convicted as a criminal"'"290.  As French CJ and Crennan J said in X7 v 
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Australian Crime Commission291, in balancing public interest considerations and 
these interests of the individual the ACC Act provides "compensatory protection 
to the witness" compelled to answer questions at an examination.  Two essential 
components of that protection are relevant.  First, an examination can only be 
conducted under s 24A "for the purposes of a special ACC 
operation/investigation".  The existence of a special ACC operation/investigation 
is central to the conduct of examinations in Pt II, Div 2.  For instance, 
examination and cross-examination is confined by s 25A(6) to "any matter that 
the examiner considers relevant to the ACC operation/investigation".  Secondly, 
in the conduct of an examination, compensatory protection is contained in the 
provisions of ss 25A(3), 25A(7) and 25A(9). 

274  A full recitation of the facts, the decisions below, and the legislative 
provisions is contained in the joint judgment.  For the reasons given in the joint 
judgment, in the section entitled "Absence of special ACC investigation", the 
Court of Appeal was correct to conclude that there was no special ACC 
investigation relevant to the examination of the appellants.  The entirety of the 
examinations was unlawful.  Indeed, this conclusion was not challenged by the 
CDPP and, for the reasons given in the joint judgment under the heading 
"The ACC's standing in these appeals", the ACC had no independent standing to 
raise this issue.  The ACC had, and has, no interest in the trial of the appellants.  
The persons with that interest are the Crown and the appellants; in this sense, the 
ACC is a third party.  It is contrary to basic tenets of fairness in our criminal 
justice system for a third party to intervene in a criminal dispute to create new 
issues for a person to answer on the question of whether the person should stand 
trial. 

275  The examinations were not merely unlawful as a consequence of the lack 
of a special ACC investigation.  They were also improperly conducted without 
regard to the AFP's own guidelines or the ACC Act.  As to the former, the 
approach of the AFP was contrary to its own guidelines, which provided that in 
circumstances including those faced by the appellants "the ACC will not examine 
a witness directly about their own criminal offending"292.  As to the latter, the 
ACC examiner engaged in compulsory questioning of the appellants without any 
consideration of his statutory duties under ss 25A(3), 25A(7) and 25A(9) of the 
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ACC Act.  He did so even though he was aware of s 25A and had previously 
considered and made orders under it293. 

276  Section 25A(3) required the ACC examiner to determine who could be 
present (which includes watching simultaneously from another room) at the 
examinations.  Section 25A(7) required the ACC examiner to inform the witness 
if a person, other than a member of ACC staff, is present.  Section 25A(9) 
required the ACC examiner to make a non-publication direction if not to do so 
might prejudice the fair trial of the appellants as persons who may be charged 
with an offence.  As explained below, the ACC examiner knew that the 
appellants had refused to participate in a record of interview but he agreed, 
without any real consideration, to the AFP request for summonses and 
compulsory examinations.  He knew that officers of the AFP were secretly 
watching the examinations from another room but agreed to the AFP's requests 
for their attendance without any real consideration.  And he made non-
publication directions that permitted "wholesale dissemination"294 of the 
transcript to all AFP investigators and the CDPP without any consideration of its 
effect on the fairness of any trial of the appellants. 

277  The circumstances in which this conduct occurred emphasise the 
considerable extent to which the AFP and the ACC examiner departed from the 
statutory scheme.  These circumstances can be summarised by considering the 
period before, during, and after the examinations.  The pseudonyms used to 
describe the persons in the discussion below are the same as those used in the 
joint judgment. 

The period prior to the examinations 

278  Prior to the examinations, the AFP was in the following position295.  Any 
prosecution case would be largely circumstantial, based upon interpretation of 
documents.  The AFP had obtained tens of millions of documents from witnesses 
and search warrants, with the total number potentially being more than 80 million 
documents.  Initially, these documents were not even capable of being 
electronically searched.  Very little, if any, analysis of the documents had been 
completed.  None of the appellants had been charged with any offence.  
However, each was a suspect.  Each had been offered a record of interview, 
under caution.  Each had declined.  Some had been offered a statutory sentencing 
discount for a plea of guilty.  Each had declined.  
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The examinations 

279  The unlawful examinations of the appellants took place between April and 
November 2010296. 

280  The senior investigating police officer, Schwartz, described the ACC as 
having been "engaged" by the AFP "in order to extract information and evidence 
from witnesses".  That was a polite euphemism for what the primary judge 
accurately characterised as the ACC being a "hearing room for hire"297.  As the 
primary judge found, the ACC examiner followed the directions of the AFP, and 
exercised no independent judgment in relation to any of the following298:  (i) who 
would be examined; (ii) why summonses should be issued for them to be 
examined; (iii) when, within a window of time, the examinations would take 
place; (iv) who, of the 19 or 20 police officers authorised by the ACC examiner 
to attend, would be present to observe the examinations; (v) what role those 
present had, or would have, in the investigation; (vi) generally, the questions 
asked at the examinations, which were prepared by the police; and (vii) to whom 
the examination material would be disseminated.  AFP officers also participated 
in tactical adjournments of the examinations and discussions with examinees 
during the breaks299. 

281  The ACC examiner knew that each appellant was a suspect and that each 
appellant had declined to participate in a record of interview300.  The 
ACC examiner also knew that, at the time of the examinations, the tens of 
millions of documents obtained by the AFP had not been electronically searched 
or analysed301.  The purposes of the AFP, supported by the conduct of the 
ACC examiner, whose purpose was to assist the AFP, were to (i) lock each of the 
appellants into a version of events on oath in an attempt to prevent them from 
providing an alternative version at any trial, and (ii) ascertain what to look for in 
assembling any briefs for the prosecution from tens of millions of documents302. 
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The period after the examinations 

282  The AFP achieved its purposes by the unlawful examinations.  The 
appellants gave compelled evidence under oath, answering the questions that the 
AFP wanted answered303.  The AFP also used the examinations to guide its 
selection of the documents to include in prosecution briefs and to refine and 
define its searches304.  The material obtained as a result of the searches was 
described by Schwartz as "the most significant influence on the charging decision 
and the focus of the investigation"305. 

283  Each appellant was first charged with offences under ss 11.5(1) and 
70.2(1) of the Criminal Code (Cth) in July 2011 or, in the case of Mr Tucker, 
March 2013.  Each of the appellants except Mr Tucker was also charged with 
false accounting, under s 83(1)(a) of the Crimes Act 1958 (Vic). 

Allowing the trial to proceed would compromise the integrity of the court 

284  There are powerful reasons that favour the refusal of a stay in this case.  
First, charges under ss 11.5(1) and 70.2(1) of the Criminal Code concern serious 
offences.  As counsel for Mr Strickland frankly submitted in reply, the appellants 
were seen as "sharks", not "minnows".  Secondly, curial orders could be made, 
and undertakings could be given, to reduce substantially the forensic 
disadvantage to the appellants that arises from the unlawful examinations.  All of 
the examination material could be excluded from the trial.  A new prosecution 
team, quarantined from any of the examination material, could conduct the 
prosecution.  Any further forensic disadvantage that might arise at trial, such as 
during cross-examination, might be ameliorated in part by curial orders.  If that 
unfairness were not able to be sufficiently ameliorated, then another stay 
application could be brought. 

285  On the other hand, to allow the trial to proceed, however fairly it may be 
conducted, would effectively stultify the operation of essential provisions of the 
ACC Act.  The examinations were instigated unlawfully.  They were conducted 
with unlawful purposes and without regard to the ACC Act.  The two purposes of 
the AFP, and the purpose of the ACC examiner (to assist the police), were 
achieved contrary to the basic safeguards in the ACC Act.  And the achievement 
of these purposes was a contributing factor in bringing the case against the 
appellants to trial. 
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286  If the unlawful conduct of the AFP and the ACC examiner were the cause 
of306, rather than merely a factor contributing to, the appellants being charged, it 
would not be difficult to see that the remedy of a permanent stay of proceedings 
to protect the integrity of the court was enlivened.  The court proceedings would 
be caused by the stultification of key provisions of the ACC Act for unlawful 
purposes that had been achieved. 

287  These appeals fall short of a "but for" causal case where the prosecution 
could not have occurred but for the unlawful conduct.  It is possible that the AFP, 
even without the examinations, would have been able to compile prosecution 
briefs by eventually making electronic searches of the tens of millions of 
documents without the appellants' compelled assistance.  It may also be that 
voluntary disclosures made by some of the appellants307 might still have been 
made in the absence of any unlawful examination.  It may also be that a properly 
instituted and properly conducted examination could have caused the appellants 
to be locked into a case at trial. 

288  Before the Court of Appeal and before this Court, the CDPP went further.  
It submitted that the appellants had not merely failed to prove causation but also 
had not proved the precise contribution to the prosecution of the benefit that the 
AFP obtained from the examinations when preparing the prosecution briefs.   

289  There are two reasons why the failure of the appellants to prove strict 
causation or the precise contribution made by the unlawful conduct should not 
prevent the conclusion that a permanent stay is necessary to protect the integrity 
of the court.   

290  First, as to the extent of the contribution, that information was peculiarly 
within the knowledge of the AFP and the prosecution, "which has the 
responsibility of ensuring its case is presented properly and with fairness to the 
accused"308.  Evidence is "weighed according to the proof which it is in the power 
of one side to have produced and the power of the other to have contradicted"309.  
There is a ring of absurdity to the submission that the appellants had made a 
forensic choice not to attempt to cross-examine members of the AFP in 
circumstances where (i) the AFP kept no record about which searches were 

                                                                                                                                     
306  See, eg, Warren v Attorney General for Jersey [2012] 1 AC 22 at 37-38 [46], 

38 [51]. 

307  [2016] VSC 334R at [760]. 

308  Lee v The Queen (2014) 253 CLR 455 at 470 [44]; [2014] HCA 20. 

309  Vetter v Lake Macquarie City Council (2001) 202 CLR 439 at 454 [36]; [2001] 

HCA 12, citing Blatch v Archer (1774) 1 Cowp 63 at 65 [98 ER 969 at 970]. 



Edelman J 

 

96. 

 

conducted as a result of information provided by each appellant310, and (ii) it 
would have been extremely difficult to trace the precise mental process followed 
by individual police officers in using particular information from the 
examinations, by itself or in combination with other information, to identify 
particular key documents.  Indeed, with a large team of police officers, tens of 
millions of available documents, many hours of examinations, and the fact that 
examination answers could not be related to documents in a binary equation of 
"contribution" or "no contribution", the suggested exercise of cross-examination 
was described by the primary judge as "extremely difficult".  Indeed, as she 
acknowledged, this description was an understatement311.  It is doubtful that the 
conclusion could ever have been put any more precisely, or that the appellants 
could have proved anything more than the primary judge's natural inference that 
the police obtained "a substantial investigative advantage"312. 

291  Secondly, proof of a strict causal connection should not always be 
required.  In relation to exclusion of evidence on the "public policy" ground of 
protecting the integrity of the court, although the improper or unlawful conduct 
must be a contributing factor to the obtaining of the evidence to be excluded, 
there is no requirement for proof of a strict causal connection between the 
conduct and the obtaining of the unlawful evidence313.  The same should apply to 
conduct upon which a stay of proceedings is sought on that same ground.  In 
Moti, it would have been no answer to the allegation of abuse of process for the 
respondent to say that there could be no prejudice to the integrity of the court 
because the same result might have been achieved lawfully, through the 
extradition process.  Equally, given the nature and extent of the unlawful 
examinations and contraventions of the ACC Act, it cannot be an answer in this 
case to say that the same information might have been extracted from the 
appellants by lawful means, had there been a genuine investigation and had the 
examinations been conducted lawfully. 

292  In summary, the unlawful examinations of the appellants involved a 
failure to comply with key provisions of the ACC Act.  The improper purposes 
motivating that non-compliance were achieved.  They substantially contributed 
to the preparation for, and therefore would substantially contribute to, any trial of 
the appellants.  The compromise to the court's integrity, or the disrepute into 
which the administration of justice is brought, could only be remedied by one 
measure short of a permanent stay of proceedings.  That measure would be orders 
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ensuring destruction of the entire product of the tainted investigation that led to 
the charging of the appellants, and the giving of undertakings to the court wholly 
quarantining from a fresh investigation every investigator or prosecutor who had 
been involved with the investigation or the proceedings.  It is telling that neither 
the ACC nor the CDPP ever suggested that it might be a realistic alternative to 
recommence, from scratch, an assessment of up to, or even more than, 80 million 
documents, but without the benefit of the appellants' unlawful examinations.  To 
use the primary judge's metaphor, the egg could not be unscrambled.  Allowing 
the trials to proceed would undermine the statutory regime and compromise the 
integrity of the court. 

The decision of the primary judge should be restored 

293  For the reasons above, the decision of the primary judge to grant a 
permanent stay should be restored.  Two further matters should be mentioned.  
The first should be mentioned because of its prominence in submissions.  The 
second should be mentioned despite its absence from submissions. 

294  First, a central issue in dispute on these appeals was whether the primary 
judge was correct to characterise the state of mind and conduct of the 
ACC examiner as reckless.  The Court of Appeal held that this description by the 
primary judge was erroneous because the ACC examiner was not shown to have 
proceeded with knowledge of his obligations but without concern for them314.  
However, her Honour's decision rightly did not depend upon the precise epithet 
used to describe the ACC examiner's state of mind and conduct.  Whatever 
shorthand description is used, her Honour found that the ACC examiner 
exercised no independent judgment in relation to the central matters concerning 
the examinations. 

295  Secondly, throughout these appeals the appellants referred many times to 
the "discretionary" decision of the primary judge.  The CDPP carefully avoided 
the use of that adjective.  But no doubt was cast by the CDPP upon the 
observation of four members of this Court in Batistatos v Roads and Traffic 
Authority (NSW)315 to the effect that judicial restraint should be exercised when 
considering an appeal from a decision to grant a permanent stay to protect the 
integrity of the court.  That observation contrasts with the lack of judicial 
restraint on an appeal from a decision concerning the "public policy" exclusion of 
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evidence to protect the integrity of the court in s 138(1) of the Evidence Act 2008 
(Vic)316.   

296  On the assumption that the decision of the primary judge was one about 
which judicial restraint should have been exercised on appeal, the conclusion that 
she reached was open to her.  But even if the assumption of judicial restraint 
were abandoned, for the reasons I have expressed above the primary judge's 
decision was correct, as bolstered by the finding of the Court of Appeal that there 
was no special ACC investigation. 

Conclusion 

297  It is an extreme measure to stay proceedings permanently as an abuse of 
process on the basis that the administration of justice would be brought into 
disrepute.  But a permanent stay can be ordered where, despite the public interest 
in prosecuting reasonably suspected crime, no less extreme remedial measure 
will sufficiently avoid the damage to the integrity of the court.  The integrity of 
the court would be impaired by trials of the appellants.  No lesser remedial 
measure was offered or available to prevent the stultification of key safeguards in 
the ACC Act and the achievement of the unlawful purposes for which those 
safeguards were contravened. 

 

                                                                                                                                     
316  Heydon, Cross on Evidence, 11th Aust ed (2017) at 1080 [27315].  See also 

R v Bauer (a pseudonym) (2018) 92 ALJR 846 at 864 [61]; [2018] HCA 40.  



  

 

 

 


