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ORDER

1. 	Appeal allowed.

2. 	Set aside order 2 of the orders of the Court of Appeal of the Supreme Court of Victoria made on 17 June 2021 and, in lieu thereof, order that:

(a)	the appeal be allowed;

(b)	order 1 of the orders of the primary judge made on 6 May 2020 be set aside and, in lieu thereof, it be ordered that there is judgment for the defendant; and 

(c) 	order 1 of the orders of the primary judge made on 3 June 2020 be set aside. 

3. 	The appellant pay the respondent's costs of the appeal. 
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Defamation – Publication – Where appellant operated internet search engine – Where search engine produced search results to users in response to user-designed search queries through use of computer programs and algorithms – Where each search result relevantly comprised title of webpage, snippet of content, and hyperlink to another webpage on World Wide Web – Where inputting respondent's name into search engine returned search result ("Search Result"), which included hyperlink to article published on newspaper's website containing matter defamatory of respondent – Where defamatory matter not reproduced in Search Result – Whether appellant "publisher" of defamatory matter – Whether providing Search Result amounted to act of participation in communication of defamatory matter to third party.

Words and phrases – "act of participation in the communication of defamatory matter to a third party", "content-neutral", "defamation", "Google search engine", "googling", "hyperlink", "incorporation", "incorporation by reference", "instrumental in, or contributes to any extent to, the publication of defamatory matter", "internet search engine", "lends assistance to the publication", "mere reference", "navigate information on the World Wide Web", "publication", "publisher", "search engine", "search query", "search result", "search terms".






KIEFEL CJ AND GLEESON J.   The respondent, George Defteros, is a solicitor who has practised criminal law for many years. In the course of that practice he has acted for persons who became well-known during Melbourne's "gangland wars", including Dominic ("Mick") Gatto and Mario Condello. In 2004, the respondent and Mr Condello were charged with conspiracy to murder and incitement to murder Carl Williams and others and were committed to stand trial. In 2005, the Director of Public Prosecutions withdrew the charges against the respondent. In the intervening period the prosecution of the respondent and Mr Condello was widely reported, including in The Age newspaper, and articles were placed on that newspaper's website.
	The appellant, Google LLC, makes available to those seeking to navigate information on the World Wide Web its search engine. In early 2016, the respondent became aware that an internet search of his name using the Google search engine produced search results which included a snippet of an article published by The Age in 2004, on the day after the respondent was charged. This was termed the "Search Result" in the proceedings below. The title of the article, displayed in the Search Result, contained a hyperlink to the full article on The Age's website. The article was entitled "Underworld loses valued friend at court". In the proceedings below it was referred to as the "Underworld article". Together, the Search Result and the Underworld article were said to comprise the "Web Matter" which the respondent claimed defamed him.
	In proceedings brought in the Supreme Court of Victoria, the respondent claimed damages for defamation from the appellant as publisher of the Web Matter. The appellant denied publication. It relevantly pleaded, in the alternative, both the common law and statutory defences of innocent dissemination and qualified privilege[footnoteRef:2]. [2:  	Defamation Act 2005 (Vic), ss 30, 32.] 

	The trial judge, Richards J, found that the appellant had published the Web Matter, based on her Honour's view of the significance of the insertion of a hyperlink to The Age website in the Search Result[footnoteRef:3]. Her Honour found that the Web Matter conveyed the defamatory imputation that the respondent had crossed the line from being a professional lawyer for, to become a confidant and friend of, criminal elements[footnoteRef:4]. Only the defence of statutory qualified privilege was made out and only with respect to a substantial proportion, but not all, of the persons to whom her Honour found the Web Matter had been published[footnoteRef:5]. Her Honour awarded the respondent general damages of $40,000 and later made further orders for interest and costs, the latter reflecting the "mixed success" of the parties in the proceedings[footnoteRef:6]. [3:  	Defteros v Google LLC [2020] VSC 219 at [61]-[62].]  [4:  	Defteros v Google LLC [2020] VSC 219 at [139(a)], [146], [290(b)].]  [5:  	Defteros v Google LLC [2020] VSC 219 at [220], [290(c)].]  [6:  	Defteros v Google LLC [2020] VSC 324 at [5]-[7].] 

	The action concerning the Web Matter was heard by the trial judge together with an action brought by the respondent with respect to other material which it was alleged was later published by the appellant and which was also said to be defamatory of him. That second action was dismissed.
	Relevantly to this appeal, the appellant sought leave from the Court of Appeal to appeal the judgment in respect of the Web Matter; and the respondent sought leave to cross-appeal in relation to the costs order for the same[footnoteRef:7]. The parties also filed applications and cross-applications for leave to appeal in respect of the second action[footnoteRef:8]. The Court of Appeal (Beach, Kaye and Niall JJA) granted both applications for leave to appeal but dismissed the appeals. It also dismissed both cross-applications for leave to appeal in relation to costs[footnoteRef:9]. [7:  	Defteros v Google LLC [2021] VSCA 167 at [8]-[9].]  [8:  	Defteros v Google LLC [2021] VSCA 167 at [10]-[12].]  [9:  	Defteros v Google LLC [2021] VSCA 167 at [261].] 

The appeal to this Court
	The appellant appeals to this Court from that part of the judgment given by the Court of Appeal on 17 June 2021 concerning the Web Matter, pursuant to a grant of special leave to appeal which was conditional upon the appellant paying the respondent's costs of the appeal and not seeking to disturb the costs orders in the courts below.
	The appellant's original Notice of Appeal contains three grounds. The first and principal ground is that the Court of Appeal was wrong to conclude that the appellant published the Web Matter. The second and third are that the Court of Appeal was wrong to reject the appellant's defences of common law and statutory qualified privilege. At the outset of the hearing of this appeal, the appellant was given leave to amend its Notice of Appeal to add a further ground – that the Court of Appeal was wrong to have rejected its defence of innocent dissemination at common law and pursuant to s 32 of the Defamation Act 2005 (Vic).
	It will not be necessary to consider the grounds relating to the defences. Applying the settled principles of the common law of defamation concerning the communication of defamatory matter and participation in it, it cannot be concluded that the appellant, by providing the hyperlink, published the Web Matter.
The operation of the appellant's search engine
	In essence, an enquiry made using the appellant's search engine may elicit a number of results in response which, for each entry, have in common these features: the title of the webpage referred to in the entry; the Uniform Resource Locator ("URL") associated with the webpage; and a snippet of the content from the webpage (or an image). A hyperlink is provided in the title. When the user clicks on it, the webpage appears on the user's web browser.
	The trial judge described the operation of, and results obtained from, the appellant's search engine in the context of the World Wide Web by reference to the evidence given at the trial. The accuracy of her Honour's description was not disputed by the parties and the description was adopted by the Court of Appeal. It is convenient to take the same course. Her Honour explained that[footnoteRef:10]: [10:  	Defteros v Google LLC [2020] VSC 219 at [21]-[33].] 

	"The World Wide Web is a vast system of linked documents accessed by the internet. It comprises trillions of pages generated by millions of people and organisations worldwide, and is constantly changing and expanding.
	Each webpage has a unique Uniform Resource Locator or URL, which acts as an address for that webpage. The code commonly used for creating webpages is called HyperText Markup Language or HTML. The HTML code of a webpage is read by a software program called a browser, which displays text and images to a user on the user's device.
	A webpage typically contains hyperlinks to other webpages. A hyperlink is some HTML code that contains a URL for another webpage. When a user clicks on a hyperlink on one webpage, the browser on the user's computer displays text and images from the other webpage. It is the myriad of hyperlinks between webpages that makes the Web what it is today.
	The Web is something like a constantly growing, rapidly changing, vast digital library, and navigating it can be a challenge. It is easy enough to find a particular website if one knows the URL for the website. A user can type that URL into the browser's address bar, and can then follow hyperlinks within the site or use the site's search function. Similarly, a user who knows the exact URL for a specific webpage can type that in to the browser's address bar, and be taken directly to the webpage. However, users who do not know the URL for the webpage containing the information they seek need other tools to find their way around.
	One popular tool for locating information on the Web is a search engine, which is an automated information retrieval system designed to allow a user to navigate the extensive information on the Web by the use of user-designed queries. The Google search engine is one of a number of search engines that are available; two other well-known search engines are Yahoo! and Bing. A user of the Google search engine can use it to search the entire Web, using Google Web Search. Google makes other more specific search functions available, for searching images, maps, videos, news, flights, and books.
	Search engines use computer algorithms to make predictions about what webpages among the trillions of pages constituting the Web are most likely to be of interest to a user, by responding to the user's search query. Typically, a search engine returns a list of results in response to a search query, in the form of hyperlinks to webpages on the Web.
	The Google search engine does this by first identifying what information is available on the Web, using a Web crawler program. This fully automated program uses a large number of computers to constantly visit and process webpages on the Web. The crawler program determines which websites to crawl and how often, as well as what information is collected from them. Webpages that it ranks as important are crawled for new data more frequently than less important pages. Every time a webpage is recrawled and new data is detected, the stored data relating to that webpage is updated.
	Next, the Google search engine uses an indexing program to organise the data obtained by the Web crawler into a form that is more easily searched by computer algorithms. The indexer program builds a list of every webpage that contains each word found during the crawling stage. The indexer program also notes other aspects of a webpage, such as the date it was published, whether the page comprises text, images or video, and whether the webpage appears to be a news article. The resulting index contains each word and a list of the unique IDs that relate to the webpages that contain that word. The index is constantly refreshed as the Web crawler detects new data on the Web.
	Then, when a user enters a search query in Google Web Search, the words from that query are evaluated by a series of algorithms, against the information in the index, as it is at that precise point in time. The search result that Google presents to the user is a list of links to webpages, ranked according to relevance, as estimated by the ranking algorithm. The ranking program uses various 'signals' or clues to identify what results the user is most likely looking for. Some of the signals used by the Google search engine are:
(a)	the number of times one or more of the user's search terms appear on the webpage, as indexed by the indexer program;
(b)	how often other web pages link to that web page, and the importance of the linking webpages (this signal is known as PageRank);
(c)	how recently the content of that webpage was published or updated (freshness);
(d)	evaluating the order in which the search terms appear on a webpage;
(e)	the location of the user, as determined from the user's Internet Protocol or IP address; and
(f)	the user's previous search history.
	The format of the search results that Google presents to a user may vary depending on the user's device and browser. Typically, for each webpage listed in the search result, the user is shown the title of the webpage, with the search terms in bold. The title is also a hyperlink, which the user can click to reach the webpage. The result also contains a 'snippet' of the content of the webpage, and a shortened form of its URL. There may be many pages of search results, with the webpages that the algorithm determines to be most relevant appearing on the first page of results.
	A Google image search results in a display of a collection of image 'thumbnails', each of which contains a hyperlink to an interstitial page that provides more information about the image. A click on the interstitial page then takes the user to the webpage where the image was found by the Google search engine.
	The Google search engine conducts a Web search almost instantaneously – the average search response time is about half a second. Every month, over 100 billion searches are made by users of the Google search engine. Of these, 15% or more than 500 million searches each day are searches that have not been made using the Google search engine before.
	Although humans who work for Google design the search engine and its component programs, a Google search is a fully automated process that operates without human intervention. The Google search engine is not capable of evaluating the meanings conveyed by the words and images on a webpage, including whether they are true, false, or defamatory."
	Her Honour went on to refer[footnoteRef:11] to the appellant's ability to remove a webpage, identified by its URL, from the search results. It is not necessary to discuss this or the appellant's policy relating to removal. They are not relevant to the question whether a matter which is defamatory is published by what is provided by the Search Result, namely the provision of a hyperlink with accompanying text that is not itself defamatory. [11:  	Defteros v Google LLC [2020] VSC 219 at [34].] 

	The use of the appellant's search engine, using the respondent's name as the search query, yielded a set of search results which were displayed on the appellant's webpage. The results included the Search Result the subject of the Web Matter[footnoteRef:12]: [12:  	Defteros v Google LLC [2020] VSC 219 at [11].] 

"Underworld loses valued friend at court SpecialsGanglandKillings … 
www.theage.com.au > Features > Crime & Corruption ▼
June 18 2004  Pub bouncerturnedcriminal lawyer George Defteros always prided himself on being able to avoid a king hit – The Age Online"
	If the person conducting the search clicked the hyperlink in the title in the Search Result, the Underworld article and a photograph of the respondent would be displayed[footnoteRef:13]. [13:  	Defteros v Google LLC [2020] VSC 219 at [12].] 

Publication – reasons of the courts below
	The trial judge concluded[footnoteRef:14] that the appellant "publishes a webpage that is reached by clicking on a hyperlink within a search result, because its provision of a hyperlinked search result is instrumental to the communication of the content of the webpage to the user. The Google search engine lends assistance to the publication of the content of a webpage on the user's device, by enabling the user to enter a search query and, a few clicks later, to view content that is relevant to the user's search." That is what the appellant's search engine is designed to do, her Honour said. This conclusion was said to follow from an application of the principles in Webb v Bloch[footnoteRef:15]. It followed that the appellant published the Web Matter by providing a hyperlink in the Search Result to the Underworld article[footnoteRef:16]. [14:  	Defteros v Google LLC [2020] VSC 219 at [54].]  [15:  	(1928) 41 CLR 331.]  [16:  	Defteros v Google LLC [2020] VSC 219 at [61].] 

	Her Honour further held[footnoteRef:17] that, as a secondary publisher, the appellant was not liable for publication of the defamatory matter complained of until a reasonable time after it had been notified that the Search Result included that matter. [17:  	Defteros v Google LLC [2020] VSC 219 at [64].] 

	It would appear that in argument before her Honour, an analogy was sought to be drawn between search results and a catalogue to a library collection. Her Honour's findings referred to the World Wide Web as a "vast digital library". Her Honour considered that whilst the analogy was useful, it did not quite capture what occurred. In her Honour's view, a hyperlink is more than simply a reference to where information can be found on the Web. A closer analogy is a librarian who fetches a book and delivers it to the user bookmarked at the relevant page. All that is left for the user to do is to open the book and read it. Her Honour said[footnoteRef:18]: "[i]n my view, the provision of a hyperlink within a search result facilitates the communication of the contents of the linked webpage to such a substantial degree that it amounts to publication of the webpage". [18:  	Defteros v Google LLC [2020] VSC 219 at [55], citing Google Inc v Duffy (2017) 129 SASR 304 at 356-357 [173]-[174].] 

	The Court of Appeal held[footnoteRef:19] there to be no error in the trial judge's conclusion that the appellant became a publisher of the Underworld article seven days after it received notification of the defamatory matters contained therein. Their Honours considered[footnoteRef:20] that the Search Result was an "enticement" to the reader to click on the hyperlink to obtain more information about the respondent. In doing so, their Honours expressly approved the approach of Hinton J in Google Inc v Duffy[footnoteRef:21]. Their Honours also agreed with the approach of Kourakis CJ in Google Inc v Duffy and considered that the Search Result, containing the hyperlink to the Underworld article, "incorporated" the content of the Underworld article even though it did not repeat any of the text in the article said to be defamatory of the respondent[footnoteRef:22]. Both the concepts of "enticement" and "incorporation" were said to reflect the test in Webb v Bloch because they fasten on steps that lend assistance to the publication[footnoteRef:23]. The combination of the search terms, the text of the Search Result and the insertion of the hyperlink both directed and encouraged the reader to click on the link for further information[footnoteRef:24]. [19:  	Defteros v Google LLC [2021] VSCA 167 at [92].]  [20:  	Defteros v Google LLC [2021] VSCA 167 at [85].]  [21:  	(2017) 129 SASR 304 at 467 [599].]  [22:  	Defteros v Google LLC [2021] VSCA 167 at [86], citing Google Inc v Duffy (2017) 129 SASR 304 at 356 [173].]  [23:  	Defteros v Google LLC [2021] VSCA 167 at [87].]  [24:  	Defteros v Google LLC [2021] VSCA 167 at [87].] 

The publication of defamatory matter – principles
	In Trkulja v Google LLC[footnoteRef:25], it was said that "[i]n point of principle, the law as to publication is tolerably clear". This statement was made by reference to Webb v Bloch[footnoteRef:26]. In Fairfax Media Publications Pty Ltd v Voller[footnoteRef:27], a decision which was given subsequent to the judgment appealed from in this case, a majority of this Court affirmed the principles relating to the publication of defamatory matter which had been stated in Webb v Bloch. [25:  	(2018) 263 CLR 149 at 163 [39].]  [26:  	(1928) 41 CLR 331 at 363-364 per Isaacs J.]  [27:  	(2021) 95 ALJR 767; 392 ALR 540.] 

	The issue in Voller was what was meant by the requirement of the common law of defamation that the publication of defamatory matter must be intentional. It was held that all that is required is that the defendant's act of participation in publication be voluntary[footnoteRef:28].  [28:  	Fairfax Media Publications Pty Ltd v Voller (2021) 95 ALJR 767 at 775 [32] per Kiefel CJ, Keane and Gleeson JJ, 780 [66] per Gageler and Gordon JJ; 392 ALR 540 at 548, 554.] 

	The majority in Voller also considered more broadly what the law requires for there to be a publication and for a person to be liable as a publisher. Publication was explained as the actionable wrong in the tort of defamation by which harm is occasioned to a person's reputation[footnoteRef:29]. Publication was described as a technical term[footnoteRef:30], which is to be understood as a bilateral act by which the publisher makes the defamatory material available and a third party has it available for their comprehension[footnoteRef:31]. It may be understood as the process by which a defamatory statement or imputation is conveyed[footnoteRef:32]. Adopting Webb v Bloch, any act of participation in the communication of defamatory matter to a third party is sufficient to make a defendant a publisher, regardless of their knowledge or intent[footnoteRef:33]. So understood, a person who has been instrumental in, or contributes to any extent to, the publication of defamatory matter is a publisher[footnoteRef:34]. [29:  	Fairfax Media Publications Pty Ltd v Voller (2021) 95 ALJR 767 at 774 [23] per Kiefel CJ, Keane and Gleeson JJ, 779 [59] per Gageler and Gordon JJ; 392 ALR 540 at 546, 553.]  [30:  	Fairfax Media Publications Pty Ltd v Voller (2021) 95 ALJR 767 at 774 [24] per Kiefel CJ, Keane and Gleeson JJ, 780 [64]-[65] per Gageler and Gordon JJ; 392 ALR 540 at 546, 554.]  [31:  	Fairfax Media Publications Pty Ltd v Voller (2021) 95 ALJR 767 at 774 [23] per Kiefel CJ, Keane and Gleeson JJ, 779 [61] per Gageler and Gordon JJ; 392 ALR 540 at 546, 553, referring to Dow Jones & Co Inc v Gutnick (2002) 210 CLR 575 at 600 [26].]  [32:  	Fairfax Media Publications Pty Ltd v Voller (2021) 95 ALJR 767 at 774 [23] per Kiefel CJ, Keane and Gleeson JJ, 779 [59] per Gageler and Gordon JJ; 392 ALR 540 at 546, 553.]  [33:  	Fairfax Media Publications Pty Ltd v Voller (2021) 95 ALJR 767 at 775 [30] per Kiefel CJ, Keane and Gleeson JJ; 780 [68] per Gageler and Gordon JJ; 392 ALR 540 at 547, 554.]  [34:  	Fairfax Media Publications Pty Ltd v Voller (2021) 95 ALJR 767 at 775 [32] per Kiefel CJ, Keane and Gleeson JJ, 779 [59] per Gageler and Gordon JJ; 392 ALR 540 at 548, 553.] 

Applying principles to facts
	The difficulty in a case such as the present does not arise from any uncertainty as to the principles concerning the publication of defamatory matter. As the Court went on to observe in Trkulja[footnoteRef:35], the difficulty which can arise is in the application of the principles to the particular facts of the case. Difficulty may arise where the principles relating to publication are considered in the abstract and not in the factual context in which they are stated. [35:  	Trkulja v Google LLC (2018) 263 CLR 149 at 163-164 [39].] 

	It was not suggested by the courts below that the appellant, as an internet search engine operator, actually communicated the defamatory material. It is of course possible that search results may themselves contain matter which is defamatory. This was acknowledged in Trkulja[footnoteRef:36]. But that is not this case. [36:  	Trkulja v Google LLC (2018) 263 CLR 149 at 162 [35].] 

	The question which arises here is whether providing search results which, in response to an enquiry, direct the attention of a person to the webpage of another and assist them in accessing it amounts to an act of participation in the communication of defamatory matter.
The broad rule applied
	It must be accepted that the principles regarding publication of defamatory material have been regarded as having a broad reach. In Voller[footnoteRef:37], reference was made to what had been said by Abella J in Crookes v Newton[footnoteRef:38] in this regard, namely that "the breadth of activity captured by the traditional publication rule is vast". But that is not to say that there are no limits to what actions are captured by the rule or that any connection between a person's act and the publication, however remote, will render them liable as a tortfeasor. [37:  	Fairfax Media Publications Pty Ltd v Voller (2021) 95 ALJR 767 at 775 [31] per Kiefel CJ, Keane and Gleeson JJ; 392 ALR 540 at 548.]  [38:  	[2011] 3 SCR 269 at 281-282 [18].] 

	The correctness of the statement in Crookes v Newton may be seen most clearly from the cases which marked the early development of the defence of innocent dissemination, which was the common law's response to the strictness with which the rule of publication had been applied. But for the defence, persons who sold newspapers or periodicals would be liable as publishers[footnoteRef:39], as would those who lent or sold copies of a book containing defamatory matter[footnoteRef:40] and persons who delivered parcels which contained libellous documents[footnoteRef:41]. What they may be seen to have in common is that the acts in question directly conveyed the defamatory material.  [39:  	Emmens v Pottle (1885) 16 QBD 354 at 357.]  [40:  	cf Vizetelly v Mudie's Select Library Ltd [1900] 2 QB 170.]  [41:  	Day v Bream (1837) 2 M & Rob 54 [174 ER 212].] 

	The acts in question in Webb v Bloch and Voller are different from the examples given above. They did not involve the actual distribution of the defamatory material. The defendants were involved in and participated in the publication of defamatory material by conduct which preceded its dissemination. In Webb v Bloch, the defendants approved the creation of the defamatory material for the purpose of its distribution and, in Voller, the defendants encouraged the creation of the alleged defamatory matter. In Voller the defendants additionally facilitated its publication by providing a platform for its communication.
	In Webb v Bloch, the plaintiff and the defendants were members of committees which represented wheat growers and purchasers of wheat scrip in different States. The committees had as their common object to seek compensation from the Government of South Australia for the benefit of the growers. To that end, the committees each instituted and controlled various legal proceedings. A difference of view arose between the South Australian committee, which the plaintiff chaired, and the Victorian committee, of which most of the defendants were members, as to whether litigation controlled by the South Australian committee should be settled. A solicitor acted for both committees.
	One of the defendants, Mr Bloch, instructed the solicitor to compose a circular to be published to the growers in South Australia with a view to soliciting funds for further litigation, an action which was approved by the other defendants. The circular contained information which was untrue and defamatory of the plaintiff, Mr Webb. Mr Bloch knew certain of the contents of the circular to be untrue, one defendant was not aware of the circular's contents but was aware that certain statements in it were untrue and the other defendants were unaware of either the contents of the circular or whether statements in it were true or false. The majority, Knox CJ and Isaacs J, held all defendants to be liable for the publication of the defamatory matter in the circular. The solicitor's malice was also attributed to them.
	Isaacs J explained[footnoteRef:42] that "publication" in the law of libel did not just mean to physically distribute it. He said that "[t]o publish a libel is to convey by some means to the mind of another the defamatory sense embodied in [the document conveying the defamation]". On that basis the solicitor had "published" the defamation even though he had not himself disseminated it. [42:  	Webb v Bloch (1928) 41 CLR 331 at 363.] 

	Isaacs J then went on to discuss the meaning of "publication" as relevant to the defendants[footnoteRef:43]. His Honour gave examples, by reference to a text and cases, of persons who were not the authors or disseminators of defamatory matter but were treated as publishers, as where a person suggested that the matter be written; caused it to be published; approved, concurred or showed their assent or gave their approbation to the libel; or assisted or encouraged the damage to another's reputation. Many of the cases drew upon the analogy of a principal and agent to explain the person's liability as publisher. [43:  	Webb v Bloch (1928) 41 CLR 331 at 363-365.] 

	Isaacs J concluded[footnoteRef:44] that whilst it may be said that the solicitor was the "real author" or the "master mind", and the defendants were the "intermediate agents" to disseminate the libel, "[t]hey cannot employ the master mind for the very purpose, accept its suggestions, approve and disseminate its production, and then disclaim its malice". [44:  	Webb v Bloch (1928) 41 CLR 331 at 365.] 

	The defendants in Voller were media companies which each maintained a public Facebook page on which they posted hyperlinks to news stories, with an associated headline, comment and image. Clicking on the hyperlink took the reader to the news story on the defendant's website. But it was not these acts which were said to involve the defendants in publication of the alleged defamatory material; rather it was what the defendants did in seeking commentary upon the articles which brought them within the principles stated in Webb v Bloch. The defendants were found to have invited and encouraged comment about the articles from Facebook users. It was the response by some third-party users to that encouragement which contained the alleged defamatory material. It was the defendants' acts in facilitating, encouraging and assisting the posting of comments by the third-party users which rendered them liable as publishers of those comments[footnoteRef:45]. [45:  	Fairfax Media Publications Pty Ltd v Voller (2021) 95 ALJR 767 at 779 [55] per Kiefel CJ, Keane and Gleeson JJ, 779 [59], 788 [105] per Gageler and Gordon JJ; 392 ALR 540 at 552, 553, 564.] 

	In each of Webb v Bloch and Voller the defendants' acts of approval and encouragement were clearly connected to the creation of the matter in question for the purpose of it being communicated to others. Voller had the additional feature that the media companies provided the place for publication. The present case has none of these features. The provision of the Search Result, including the hyperlink, has no connection to the creation of the Underworld article; its creation was in no way approved or encouraged by the appellant; and the appellant did not participate in it being placed on The Age's website.
Closer analogies – US and Canadian cases
	The circumstances of the present case are closer in kind to those considered in a line of decisions from the courts of the United States and Canada.
	Klein v Biben[footnoteRef:46] concerned an article in a periodical which the plaintiff alleged was libellous. A later issue of the same periodical was alleged to have repeated the publication by the statement "For more details about [the plaintiff], see the Washington News Letter in The American Hebrew, May 12, 1944"[footnoteRef:47]. That is to say, it drew attention to the earlier article. The question whether there was republication by reason of the specific reference in the later issue of the periodical was answered in the negative by the Court of Appeals of New York. [46:  	(1946) 296 NY 638.]  [47:  	Klein v Biben (1946) 296 NY 638 at 639.] 

	In MacFadden v Anthony[footnoteRef:48] a magazine available for purchase contained an article which the plaintiff claimed was libellous. A radio commentator called attention to the article in the course of a broadcast. It was not claimed that the commentator repeated the words of the publication, verbatim or in substance, or that any of the words spoken by him were themselves defamatory. On a motion to dismiss the complaint for legal insufficiency, the New York Supreme Court applied Klein and held that the commentator's statement was not a publication or republication of the libel. [48:  	(1952) 117 NYS 2d 520.] 

	Closer in time and fact is Carter v BC Federation of Foster Parents Association[footnoteRef:49], where mention was made in a printed newsletter of the internet address of an internet forum which contained defamatory comments. The Court of Appeal of British Columbia, adopting Klein and MacFadden, held[footnoteRef:50] that a reference to an article which does not repeat the defamatory comment itself is not a republication of it. [49:  	(2005) 257 DLR (4th) 133. ]  [50:  	Carter v BC Federation of Foster Parents Association (2005) 257 DLR (4th) 133 at 140 [12].] 

	These cases were referred to with approval by Abella J in Crookes v Newton[footnoteRef:51], a decision of the Supreme Court of Canada. Mr Newton operated a website which contained commentary on issues such as free speech. One of the articles he posted on the website contained hyperlinks to other websites which contained information about Mr Crookes that were said to include matters defamatory of him. In his action brought against Mr Newton, Mr Crookes alleged that by providing the hyperlinks Mr Newton was publishing the defamatory matter. [51:  	[2011] 3 SCR 269.] 

	The starting point for the analysis undertaken by Abella J (with whom Binnie, LeBel, Charron, Rothstein and Cromwell JJ concurred and McLachlin CJ and Fish J substantially agreed) was the statement of the rule that a defendant who, by any act, conveys defamatory meaning is a publisher[footnoteRef:52] and an acknowledgment of the breadth of actions which fall within this traditional publication rule[footnoteRef:53]. This accords with Australian case law, as does the observation by Deschamps J[footnoteRef:54] that publication has a bilateral nature. [52:  	Crookes v Newton [2011] 3 SCR 269 at 281 [16].]  [53:  	Crookes v Newton [2011] 3 SCR 269 at 281-282 [18].]  [54:  	Crookes v Newton [2011] 3 SCR 269 at 298 [62].] 

	It needs to be said at the outset that there are aspects of the reasons of Abella J which, in our view, either cannot or should not be followed by this Court. In the former category are factors such as the public interest in protecting freedom of expression[footnoteRef:55] and other values drawn from the Canadian Charter of Rights and Freedoms[footnoteRef:56]. In the latter are policy considerations such as the benefits to be gained from the dissemination of information over the Internet[footnoteRef:57]. It is preferable to apply settled principles regarding publication to a situation presented by new technology. The result is that internet search engine results that are not themselves defamatory do not come within the purview of publication and it is not necessary to consider whether those principles should be adapted. In any event, it is clear that Abella J made reference to these other factors and considerations as confirming the correctness of her Honour's essential reasoning. That reasoning is compelling. [55:  	Crookes v Newton [2011] 3 SCR 269 at 287 [31].]  [56:  	Crookes v Newton [2011] 3 SCR 269 at 287 [32]-[33].]  [57:  	Crookes v Newton [2011] 3 SCR 269 at 288-289 [34]-[36].] 

	In her Honour's view, hyperlinks "are, in essence, references"[footnoteRef:58]. A hyperlink provides a reference to another source and does not itself constitute publication of it[footnoteRef:59]. Although the link may facilitate the transfer of information, which her Honour accepted was a hallmark of publication, it is equally clear that when a person follows a link, they are leaving one source and moving to another. "The ease with which the referenced content can be accessed does not change the fact that, by hyperlinking, an individual is referring the reader to other content."[footnoteRef:60] [58:  	Crookes v Newton [2011] 3 SCR 269 at 285 [27].]  [59:  	Crookes v Newton [2011] 3 SCR 269 at 284 [22]-[25].]  [60:  	Crookes v Newton [2011] 3 SCR 269 at 286 [29].] 

	Hyperlinks thus have the same relationship to the content to which they link as do references, her Honour observed. Both communicate that something exists but do not by themselves communicate its content. Both require an act on the part of a third party before access is gained to the content. The fact that accessing the content is made far easier with hyperlinks does not alter the fact that a hyperlink, by itself (and as distinct from a search result in which the link is embedded), is "contentneutral"[footnoteRef:61]. [61:  	Crookes v Newton [2011] 3 SCR 269 at 286 [30].] 

	McLachlin CJ and Fish J agreed in large part with the reasons of Abella J[footnoteRef:62], but held[footnoteRef:63] that a hyperlink will constitute publication if, read contextually, the text that includes the hyperlink constitutes adoption or endorsement of the specific content to which it links. A mere reference without endorsement or adoption remains contentneutral; but where the specific content is endorsed or adopted the reference can be understood to actually incorporate the defamatory content[footnoteRef:64]. [62:  	Crookes v Newton [2011] 3 SCR 269 at 293 [46].]  [63:  	Crookes v Newton [2011] 3 SCR 269 at 294 [50].]  [64:  	Crookes v Newton [2011] 3 SCR 269 at 294-295 [51].] 

	It will be recalled that the Court of Appeal in this case adopted the possibility of defamatory matter being published by way of incorporation by reference into a search result. In our view, this suffers from two difficulties. The first is that whereas incorporation by reference clearly has a place in contract law[footnoteRef:65] and other areas of law, such as patent law and the law relating to wills, it can have no place in the law of defamation, which requires that the defamatory meaning be conveyed for publication to be complete. The second is that in any event it is unnecessary. Cases such as Webb v Bloch show that the rules of publication apply where a person endorses, adopts or otherwise approves of defamatory matter which is to be published. [65:  	See Oceanic Sun Line Special Shipping Co Inc v Fay (1988) 165 CLR 197 at 228-229; see also Deaves v CML Fire and General Insurance Co Ltd (1979) 143 CLR 24 at 65.] 

	Deschamps J favoured a more nuanced approach[footnoteRef:66], which requires consideration of factors such as whether the hyperlinks are "deep" or "shallow"[footnoteRef:67] and how they operate. This approach was not pursued by the respondent in this case and such factors were not the subject of findings by the trial judge. [66:  	Crookes v Newton [2011] 3 SCR 269 at 298-299 [62].]  [67:  	Crookes v Newton [2011] 3 SCR 269 at 299-300 [64]; see Collins, The Law of Defamation and the Internet, 3rd ed (2010) at [2.43].] 

Publication?
	It is not suggested that the appellant itself communicated the defamatory matter in the Underworld article, which appeared on The Age's website. Unlike the defendants in the innocent dissemination cases, the appellant did not do so by selling, distributing or otherwise disseminating the matter complained of. More relevant to this appeal, and by way of contrast with the circumstances of the defendants in those cases, is the hypothetical example of a person from whom directions are sought as to where a periodical might be obtained from a retail outlet. If that person gives directions or even escorts the enquirer to the place of sale, it could hardly be suggested that the person has communicated defamatory matter contained in the periodical. Nor could those actions be said to involve participation in the communication of such defamatory matter.
	The publication of the defamatory matter here is best understood as occurring by the communication of the article on The Age's webpage to persons accessing the webpage. The questions raised by Webb v Bloch, Trkulja and Voller are whether the appellant could be said to have participated in the communication of the matter contained in the Underworld article or to have been instrumental in, or have contributed to any extent to, the publication of that matter. The phrases in question imply some connection on the part of a defendant's conduct with the acts which constitute publication of the defamatory matter. They do not suggest something which occurs that is physically remote from the acts constituting publication of the defamatory matter, and thus distinct from it. The observation of Abella J in Crookes v Newton[footnoteRef:68], that by using a hyperlink a person moves from one webpage to another, serves to highlight that remoteness here. [68:  	[2011] 3 SCR 269 at 286 [29].] 

	It cannot be said that the appellant was involved in the communication of the defamatory material by reference to the circumstances in Webb v Bloch and Voller. It did not approve the writing of defamatory matter for the purpose of publication. It did not contribute to any extent to the publication of the Underworld article on The Age's webpage. It did not provide a forum or place where it could be communicated, nor did it encourage the writing of comment in response to the article which was likely to contain defamatory matter. Contrary to the finding of the trial judge, the appellant was not instrumental in communicating the Underworld article. It assisted persons searching the Web to find certain information and to access it.
	As the trial judge found, navigating the Web can be a challenge. Search engines assist in that process. But the analogy drawn by her Honour between a search result and a librarian handing over to a library user a book marked at a particular page is problematic, not the least because a search result is only one of a number of responses to an enquiry, as was the case here. Properly understood, a search result conveys to the person searching that they may be interested in one or more of the results. The person is not directed to a particular result, as the Court of Appeal implied. According to the trial judge's findings, results are ranked by the use of an algorithm having regard to relevance using "signals" or clues as to what the person searching is looking for according to the words used in their enquiry. The search result merely refers, in the sense of drawing attention, to a webpage. As Abella J pointed out in Crookes v Newton[footnoteRef:69], there is a difference between drawing a person's attention to the existence of an article and communicating its content. And whilst it may be said that the use of a hyperlink may mean The Age gains a reader, that does not make the appellant something other than a reference provider. [69:  	[2011] 3 SCR 269 at 286 [30].] 

	The respondent submitted that the Search Result had the added feature, to which the Court of Appeal referred, that by its terms it "enticed" the person searching to open the webpage. It is difficult to see how this level of excitement could be said to be generated by the words of the Search Result. Moreover, it needs to be borne in mind that the person has already activated a search for particular information before the result is received. As is the case with any search result, a person will employ the hyperlink if they think the webpage to which they are directed may provide the information they seek. It is notable that the respondent also submitted that the decisions of the New York courts should also be seen as involving "enticement". In doing so the respondent appears to equate "entice" with "call attention to".
	As mentioned above, in Crookes v Newton Abella J pointed out that when a person chooses to click on the hyperlink, they leave the search result and go to a different webpage[footnoteRef:70]. In the course of argument on this appeal, another example was given of how a person might be referred or directed to another webpage that may contain defamatory material. A person might give to another the text and symbols that constitute the URL address for a webpage. It could hardly be suggested that, without more, the provision of a URL address is participation in the communication of defamatory matter which happens to be at that address. Yet the provision of a hyperlink involves little more. In reality, a hyperlink is merely a tool which enables a person to navigate to another webpage. [70:  	[2011] 3 SCR 269 at 286 [29].] 

	The question of whether the appellant could be said to participate comes down to the assistance provided by the hyperlink to move to another webpage. This is not a strong basis for liability and it finds no support in existing authority in Australia or recent cases elsewhere. As observed in Crookes v Newton, a hyperlink is contentneutral. A search result is fundamentally a reference to something, somewhere else. Facilitating a person's access to the contents of another's webpage is not participating in the bilateral process of communicating its contents to that person. To hold that the provision of a hyperlink made the appellant a participant in the communication of the Underworld article would expand the principles relating to publication.
	The aim or purpose of the appellant in making information universally accessible[footnoteRef:71] should not be confused with whether it is motivated to and does produce income by providing hyperlinks, conducting a business in that sense. Neither factor is relevant to whether there is a publication. That question focuses upon what the appellant in fact does.  [71:  	Defteros v Google LLC [2020] VSC 219 at [54], [184], [186].] 

	For completeness, it should be noted that the respondent submitted that when notice was given to the appellant, as the internet search engine operator, that The Age's webpage contained defamatory material, the appellant's failure to remove the reference was relevant to the question of publication. The submission assumes that the appellant was a publisher, which, for the reasons given above, is not the case. It is also incorrect in principle to employ notification in connection with publication. Notice of the existence of defamatory matter may be relevant to knowledge in the defence of innocent dissemination, but it is not relevant to the question whether defamatory material is published. The submission bespeaks some notion of duty on the part of the appellant to the respondent which is breached.
Orders
	The following orders should be made:
1.	Appeal allowed.
2.	Set aside order 2 of the orders of the Court of Appeal of the Supreme Court of Victoria made on 17 June 2021 and, in lieu thereof, order that:
	(a)	the appeal be allowed;
	(b)	order 1 of the orders of the primary judge made on 6 May 2020 be set aside and, in lieu thereof, it be ordered that there is judgment for the defendant; and
	(c)	order 1 of the orders of the primary judge made on 3 June 2020 be set aside.
3.	The appellant pay the respondent's costs of the appeal.
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1 GAGELER J.   Whether someone is a publisher of defamatory matter communicated by means of the Internet is determined in the application of the standard common law principles expounded by the majority in Fairfax Media Publications Pty Ltd v Voller[footnoteRef:72] by reference to Webb v Bloch[footnoteRef:73] (as reconfirmed in Trkulja v Google LLC[footnoteRef:74]) and Dow Jones & Co Inc v Gutnick[footnoteRef:75].  [72:  	(2021) 95 ALJR 767; 392 ALR 540.]  [73:  	(1928) 41 CLR 331.]  [74:  	(2018) 263 CLR 149.]  [75:  	(2002) 210 CLR 575.] 

2 	Those standard common law principles posit that publication is a process which includes making matter available for comprehension by a third party (relevantly by including the matter on a webpage) and which is completed upon the third party having that matter available for comprehension (relevantly by viewing the webpage)[footnoteRef:76]. Those principles further posit that a publisher is anyone who is an active and voluntary participant in any part of that process of publication[footnoteRef:77]. [76:  	Fairfax Media Publications Pty Ltd v Voller (2021) 95 ALJR 767 at 774 [23], 779 [61]; 392 ALR 540 at 546, 553.]  [77:  	Fairfax Media Publications Pty Ltd v Voller (2021) 95 ALJR 767 at 775 [32], 780 [66]; 392 ALR 540 at 548, 554.] 

3 	Applying those principles, I agree with the conclusion reached by Kiefel CJ and Gleeson J that Google LLC was not a publisher of the defamatory matter contained in the article on a webpage on The Age website in the publication that occurred each time a third party who had entered "George Defteros" into the Google search engine clicked on the hyperlink in one of the search results so as to be connected to The Age website, where the article could be viewed. I also agree with the reasons given by Kiefel CJ and Gleeson J for reaching that conclusion.
4 	Mindful that other members of this Court reach the opposite conclusion adhering to the same common law principles, I add the following observations.
5 	The majority in Voller[footnoteRef:78] drew attention to the consistency of the common law principles there expounded with the common law principles expounded by the Supreme Court of Canada in Crookes v Newton[footnoteRef:79]. Despite calling attention to the fact that "the breadth of activity captured by the traditional publication rule is vast"[footnoteRef:80], Abella J (with whom five other Justices concurred) in Crookes applied those common law principles to conclude that a "mere" hyperlink constitutes no more than a "reference" to the existence and location of a webpage where matter can be viewed as distinct from a publication of the matter contained on that webpage[footnoteRef:81]. Abella J reasoned to that conclusion taking the view that a hyperlink by itself communicates that something exists, but does not communicate its content and, in that way, is "content-neutral"[footnoteRef:82].  [78:  	(2021) 95 ALJR 767 at 775 [31], 781 [70], 785 [90], 786 [95]; 392 ALR 540 at 548, 555, 560-561, 562.]  [79:  	[2011] 3 SCR 269.]  [80:  	[2011] 3 SCR 269 at 281-282 [18].]  [81:  	[2011] 3 SCR 269 at 284-287 [22]-[33].]  [82:  	[2011] 3 SCR 269 at 286 [30].] 

6 	That reasoning of Abella J in Crookes involved application to a hyperlink of the general understanding that to provide to a third party a reference to the location at which matter on a designated topic is available to be found does not at common law, without more, amount to publication of that matter to that third party. That understanding is not contradicted by anything in the reasoning of the majority in Voller and, as noted by Kiefel CJ and Gleeson J, is directly supported by the earlier New York[footnoteRef:83] case law analysed in Crookes. I cannot read the New York cases as having turned on the application of the "single publication rule" considered and rejected in Gutnick[footnoteRef:84]. Publication was emphasised in Voller to be a technical concept and was implicitly accepted in Voller to be used in no different sense in the common law of Australia from the sense in which it is used in the common law of New York[footnoteRef:85]. In that light, I read the New York cases analysed in Crookes as illustrations of a category of conduct – neutral referencing – that has been recognised not to amount to participation in a process of publication.   [83:  	Klein v Biben (1946) 296 NY 638; MacFadden v Anthony (1952) 117 NYS 2d 520. See also Carter v BC Federation of Foster Parents Assn (2005) 257 DLR (4th) 133.]  [84:  	(2002) 210 CLR 575 at 600-601 [27]-[28], 601-602 [29]-[31], 604 [36].]  [85:  	(2021) 95 ALJR 767 at 779 [60], 781 [71]; 392 ALR 540 at 553, 555-556.] 

7 	The conclusion in Crookes, that a mere hyperlink is to be characterised as neutral referencing, and therefore does not amount to participation in the process of publication of the matter to a third party who clicks on the hyperlink, is by no means incontestable[footnoteRef:86]. Of its nature, a hyperlink goes beyond merely indicating the existence and location of a webpage in that it also facilitates immediate access to that webpage. More than just indicating the location on the Internet where referenced matter is to be found, the hyperlink provides a shortcut to that location. [86:  	See the criticism in Parkes and Busuttil (eds), Gatley on Libel and Slander, 13th ed (2022) at 201-204 [7-013] and 253-254 [7-050].] 

8 	That being so, the circumstance that the conclusion in Crookes has been reached in the outworking of materially identical common law principles and has stood for more than a decade in Canada counts in favour of that conclusion being accepted and assimilated into the outworking of the applicable common law principles in Australia. To repeat a point made in Voller[footnoteRef:87], with reference to Crookes, "given that a strength of common law reasoning lies in its ability to assimilate and build upon collective experience, when grappling with the application of common law principles of tortious liability inherited from a common source to meet common challenges presented by emerging global phenomena, 'convergence … is preferable to divergence even if harmonisation is beyond reach'". [87:  	(2021) 95 ALJR 767 at 785 [90]; 392 ALR 540 at 561, quoting Paciocco v Australia & New Zealand Banking Group Ltd (2016) 258 CLR 525 at 540 [10].] 

9 	The ubiquity of the Internet and the centrality of hyperlinks to its operation make consistency in the characterisation of a hyperlink across common law jurisdictions especially desirable. As described by Matthew Collins[footnoteRef:88], in language partially quoted by Abella J in Crookes[footnoteRef:89]:  [88:  	Collins, The Law of Defamation and the Internet, 3rd ed (2010) at 85 [5.42]. See also Magyar Jeti Zrt v Hungary (2019) 69 EHRR 3 at 125-126 [OI-4].]  [89:  	[2011] 3 SCR 269 at 288 [34].] 

"Hyperlinks are the synapses connecting different parts of the world wide web. Without hyperlinks, the web would be like a library without a catalogue: full of information, but with no sure means of finding it. Almost every web page contains hyperlinked information, so that content is endlessly connected to other content."
10 	To accept that the provision of a hyperlink is not enough to amount to participation in the process of publication which is completed when a third party clicks on the hyperlink so as to view the webpage, however, is not to deny that the provision of a hyperlink might combine with other factors to amount to participation in that process of publication of matter on that other webpage. The late 19th century decision of the English Court of Appeal in Hird v Wood[footnoteRef:90] – treating as a publisher a man who sat on a stool smoking a pipe and continuously pointing to a placard so as to attract the attention of passers-by to the writing on the placard – illustrates that the taking of action which draws the attention of a third party to the availability of matter in a manner which has the effect of enticing or encouraging the third party to take some step which results in that matter becoming available for his or her comprehension can be sufficient to amount to participation in publication of that matter. The question whether particular action amounts to enticement or encouragement of that nature is appropriately described as one of "fact and degree"[footnoteRef:91]. [90:  	(1894) 38 Sol J 234.]  [91:  	Parkes and Busuttil (eds), Gatley on Libel and Slander, 13th ed (2022) at 253-254 [7-050]. See also at 199-201 [7-012].] 

11 	Thus, in Google Inc v Duffy[footnoteRef:92] with reference to Hird v Wood, the content of the snippet component of several Google search results was said to have been such as to "entice" a third party to click on the hyperlink in those search results to obtain more information. That was because the snippet component "naturally invite[d] the reader to click on the hyperlink for explanation and elaboration" of the matter[footnoteRef:93], such as to be aptly described as "the electronic analogue of the person who places a post-it note on a book which reads 'go to page 56 to read interesting gossip about X'"[footnoteRef:94]. [92:  	(2017) 129 SASR 304 at 467 [599].]  [93:  	Duffy v Google Inc (2015) 125 SASR 437 at 500 [227]-[229].]  [94:  	(2017) 129 SASR 304 at 356 [173].] 

12 	Although aspects of the reasoning in Duffy are capable of being interpreted more broadly, the outcome in Duffy is best understood as having turned on the particular content of the snippet component of the search result in that case. The outcome in Duffy cannot be generalised to the extent of indicating that the combination of elements of a search result will always, or even generally, operate to direct, entice or encourage a third party conducting a Google search to click on the hyperlink component for further information. 
13 	The search result in the present case was not of a kind described in Google Inc v Australian Competition and Consumer Commission[footnoteRef:95] as a "sponsored link", which is "a form of advertisement created by, or at the direction of, advertisers willing to pay Google for advertising text which directs users to a web site of the advertiser's choosing"[footnoteRef:96]. The plurality in that case observed in respect of a sponsored link that "Google is not relevantly different from other intermediaries, such as newspaper publishers (whether in print or online) or broadcasters (whether radio, television or online), who publish ... the advertisements of others"[footnoteRef:97].  [95:  	(2013) 249 CLR 435 at 442 [3], 447-448 [18]-[24]. See also Trkulja v Google LLC (2018) 263 CLR 149 at 170-171 [58]-[59].]  [96:  	(2013) 249 CLR 435 at 442 [3].]  [97:  	(2013) 249 CLR 435 at 459 [69]. ] 

14 	Like the search result in Duffy[footnoteRef:98], the search result in the present case was rather of a kind described in Google Inc v Australian Competition and Consumer Commission[footnoteRef:99] as an "organic search result". That terminology was not used by the primary judge in the present case but can be taken as a shorthand description of the results that are generated from the operation of the ranking algorithm of the Google search engine, which her Honour described as using "various 'signals' or clues to identify what results the user is most likely looking for"[footnoteRef:100].  [98:  	(2017) 129 SASR 304 at 368 [216].]  [99:  	(2013) 249 CLR 435 at 447-448 [18]-[24]. See also Trkulja v Google LLC (2018) 263 CLR 149 at 170-171 [58]-[59].]  [100:  	Defteros v Google LLC [2020] VSC 219 at [29].] 

15 	Unlike the position in Duffy, no feature of the content of the particular organic search result in the present case has been found to have operated as an enticement or encouragement to click on the hyperlink. 
16 	The conclusion of the primary judge that Google was a publisher, which was upheld by the Court of Appeal, was instead based on the broad proposition – necessarily applicable to the results of all Google searches – that the inclusion of a hyperlink in a search result is enough for the provision of the search result to amount to active and voluntary participation by Google in the process by which the matter referenced in the hyperlink is published to a user of the Google search engine. Her Honour said that "provision of a hyperlinked search result is instrumental to the communication of the content of the webpage to the user", that "[t]he Google search engine lends assistance to the publication of the content of a webpage on the user's device, by enabling the user to enter a search query and, a few clicks later, to view content that is relevant to the user's search", and that "[t]he inclusion of a hyperlink within a search result naturally invites the user to click on the link in order to reach the webpage referenced by the search result"[footnoteRef:101]. I cannot accept a proposition of that breadth. [101:  	Defteros v Google LLC [2020] VSC 219 at [54]-[55].] 

17 	That Google's mission is "to organise the world's information and make it universally accessible and useful" by "connecting users to information on the internet that is relevant to their query and is of high quality"[footnoteRef:102], that it "has a commercial interest in providing a quality service with responsive search results"[footnoteRef:103], that the web crawler and indexing programs of its search engine are continuously in operation[footnoteRef:104], and that the ranking algorithm of its search engine operates to identify and display those results ranked by relevance to identify what the searcher "is most likely looking for"[footnoteRef:105], do not alone or in combination affect what I consider to be the critical feature of an organic search result. The critical feature is that the search result is no more than a designedly helpful answer to a user-initiated inquiry as to the existence and location of information on the Internet. [102:  	Defteros v Google LLC [2020] VSC 219 at [184]. ]  [103:  	Defteros v Google LLC [2020] VSC 219 at [187].]  [104:  	Defteros v Google LLC [2020] VSC 219 at [27]-[28].]  [105:  	Defteros v Google LLC [2020] VSC 219 at [29].] 

18 	By entering a search term into the Google search engine, the searcher looks for matter on a topic of interest to the searcher. By providing a search result, Google indicates where on the Internet that matter may be found. The hyperlink in the search result identifies the webpage on which matter on that topic is located. The hyperlink in the search result – no differently from any other hyperlink – also provides a shortcut which facilitates immediate access to the webpage should the searcher choose to take the further step of clicking on it. Having obtained the search result, including the hyperlink and the snippet, it is then up to the searcher to decide whether or not to take that further step of clicking on the hyperlink so as to access the webpage. Google does not, merely by providing the search result in a form which includes the hyperlink, direct, entice or encourage the searcher to click on the hyperlink.
19 	I agree with the orders proposed by Kiefel CJ and Gleeson J.
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20 
21 KEANE J.   I agree with Gordon J that Google's appeal should fail. In particular, I agree with her Honour that Google published the material defamatory of Mr Defteros ("the Underworld article"), as the courts below found. I also agree that the common law and statutory defences of innocent dissemination and qualified privilege are not available to Google in this case for the reasons given by the courts below. I write separately to explain my conclusion that Google published the Underworld article. Because mine is a dissenting judgment, I will be brief.
22 	Google provided search results in response to users' search queries. Those search results directed its users to The Age's webpage containing the Underworld article. Through the hyperlinks provided by Google, users were thereby enabled to have direct and nearly instantaneous access to the Underworld article. All this occurred as Google intended by the operation of its search engine in accordance with its design and in the ordinary conduct of Google's business. Google thereby participated in the publication of the Underworld article to a user of its search engine for the purposes of the law of defamation in Australia. My conclusion in this regard is founded upon the primary judge's unchallenged findings of fact in relation to the design and operation of Google's search engine. To those findings I now turn.
Google's search engine
23 	Google's search engine is an automated information retrieval system which allows a user to navigate the vast amount of information available on the World Wide Web through userdesigned search queries or terms[footnoteRef:106]. Google states that its mission, in providing this service, is "to organise the world's information and make it universally accessible and useful" by connecting users to information on the Internet that is relevant to their query and is of high quality[footnoteRef:107]. [106:  	Defteros v Google LLC [2020] VSC 219 at [25].]  [107:  	Defteros v Google LLC [2020] VSC 219 at [54], [184], [186].] 

24 	Each webpage of the World Wide Web has a unique Uniform Resource Locator ("URL"), which acts as the address for that webpage. Webpages are created, most commonly, with a code called HyperText Markup Language ("HTML"). The HTML code of a webpage is read by a software program called a browser, which displays text and images to a user on the user's device. A webpage typically contains hyperlinks, which are HTML code that contains a URL for another webpage. Clicking on a hyperlink will take a user from one webpage to that other webpage. Unless a user knows the precise URL for a webpage, he or she must find and access the webpage by some other means, most commonly, a search engine[footnoteRef:108]. [108:  	Defteros v Google LLC [2020] VSC 219 at [21][25].] 

25 	Google's search engine uses computer algorithms to make predictions about what webpages are most likely to be of interest to a user, based on the terms of the user's search query. Its search engine responds to a query from a user by first identifying what information is available on the Web, using a fully automated Web crawler program. That program determines which webpages to crawl and how often, as well as what type of information is collected; if a webpage is ranked as more important, it will be "crawled" more often[footnoteRef:109]. [109:  	Defteros v Google LLC [2020] VSC 219 at [26][27].] 

26 	Next, the Google search engine uses an indexing program to organise the data obtained by the Web crawler program into a form that is more easily searched by computer algorithms. The program creates an index, listing every webpage that contains each word found during the crawling stage, as well as other information such as whether the page comprises text, images or video and whether it appears to be a news article[footnoteRef:110]. [110:  	Defteros v Google LLC [2020] VSC 219 at [28].] 

27 	When a user enters a search query, the words from the query are evaluated by a series of algorithms against the information in the index, as it is at that point in time. A webpage's relevance is evaluated by reference to "signals" or clues as to what the user may be looking for, such as the number of times one or more of the user's search terms appears on the webpage, how recently the content of that webpage was published or updated, the location of the user, and the user's previous search history[footnoteRef:111]. [111:  	Defteros v Google LLC [2020] VSC 219 at [29].] 

28 	A search result is then presented – almost instantaneously – to the user comprising a list of webpages, ranked according to relevance as determined by the ranking algorithm. Generally, for each webpage, a user is shown the title of the webpage with the search terms in bold, a "snippet" of the content of the webpage and a shortened form of its URL. The title operates as a hyperlink, which the user can click on to be taken to the webpage[footnoteRef:112]. [112:  	Defteros v Google LLC [2020] VSC 219 at [30], [32].] 

29 	Google's search engine also allows users to search for images, which are displayed to the user in search results as a series of "thumbnails". Each thumbnail contains a hyperlink to an interstitial page which provides more information about the image. Clicking on the interstitial page takes the user to the webpage whence the image originated[footnoteRef:113]. [113:  	Defteros v Google LLC [2020] VSC 219 at [31].] 

30 	Google's search engine, and its component programs, are both designed by humans. They operate as they are intended to do in accordance with that design. That is so, even though the component processes of a Google search are fully automated and completed without human intervention. Further, while the Google search engine is not capable of evaluating the meanings conveyed by the words or images displayed on a webpage, including whether they are true, false or defamatory, human intervention can, and does, occur at the point of Google's "legal removal" process. This process may alter the results that are shown to a user. In accordance with its various policies, Google may choose to remove a webpage, identified by its URL, from the search results that are returned by the Google search engine. This process does not remove the webpage from the Web; a user may still access it, for example, by using another search engine, or directly via the URL[footnoteRef:114]. [114:  	Defteros v Google LLC [2020] VSC 219 at [33][34], [40], [188].] 

The publication rule
31 	A cause of action for defamation arises when a person suffers harm by way of damage to his or her reputation by the publication of defamatory matter to a third party[footnoteRef:115]. As was said by Kiefel CJ, Keane and Gleeson JJ in Fairfax Media Publications Pty Ltd v Voller[footnoteRef:116], "[p]ublication is the actionable wrong". [115:  	Fairfax Media Publications Pty Ltd v Voller (2021) 95 ALJR 767 at 774 [23], 779 [60][61]; 392 ALR 540 at 546, 553.]  [116:  	(2021) 95 ALJR 767 at 774 [23]; 392 ALR 540 at 546.] 

32 	It has long been the law in Australia that each publication to a third party is actionable as a separate tort[footnoteRef:117]. It has also long been the law that while publication must be intentional, a broad view has been taken of the intentional acts that will constitute publication. In Webb v Bloch[footnoteRef:118] Isaacs J said: [117:  	Dow Jones & Co Inc v Gutnick (2002) 210 CLR 575 at 600601 [26][27].]  [118:  	(1928) 41 CLR 331 at 363364, quoting Folkard, The Law of Slander and Libel, 5th ed (1891) at 439 (second and third emphasis added by Isaacs J). See also Trkulja v Google LLC (2018) 263 CLR 149 at 164165 [40].] 

"The term published is the proper and technical term to be used in the case of libel, without reference to the precise degree in which the defendant has been instrumental to such publication; since, if he [or she] has intentionally lent his [or her] assistance to its existence for the purpose of being published, his [or her] instrumentality is evidence to show a publication by him [or her]."
33 	Similarly, in the words of Ribeiro PJ, in the Court of Final Appeal of Hong Kong in Oriental Press Group Ltd v Fevaworks Solutions Ltd[footnoteRef:119]: [119:  	(2013) 16 HKCFAR 366 at 377 [19], citing Vizetelly v Mudie's Select Library Ltd [1900] 2 QB 170 at 179; Godfrey v Demon Internet Ltd [2001] QB 201 at 207; Dow Jones & Co Inc v Gutnick (2002) 210 CLR 575 at 600 [25]. See also R v Clerk (1728) 1 Barn KB 304 [94 ER 207].] 

"A person was held liable for publishing a libel if by an act of any description, he [or she] could be said to have intentionally assisted in the process of conveying the words bearing the defamatory meaning to a third party, regardless of whether he [or she] knew that the article in question contained those words."
This inclusive view of what amounts to publication was affirmed by this Court's decision in Voller[footnoteRef:120]. [120:  	(2021) 95 ALJR 767 at 774775 [24][31], 779780 [61][68]; 392 ALR 540 at 546548, 553554.] 

34 	In Crookes v Newton[footnoteRef:121], the Supreme Court of Canada held that the provision of hyperlinks by the defendant in that case did not, without more, constitute publication by the defendant of the content on the webpage that appeared in the hyperlink, even if the hyperlink was followed and the defamatory content accessed. Abella J (with whom Binnie, LeBel, Charron, Rothstein and Cromwell JJ agreed) said[footnoteRef:122]: [121:  	[2011] 3 SCR 269. See esp at 292293 [44].]  [122:  	Crookes v Newton [2011] 3 SCR 269 at 285286 [26][29] (emphasis in original).] 

"A reference to other content is fundamentally different from other acts involved in publication. Referencing on its own does not involve exerting control over the content. Communicating something is very different from merely communicating that something exists or where it exists. The former involves dissemination of the content, and suggests control over both the content and whether the content will reach an audience at all, while the latter does not ...
	Hyperlinks are, in essence, references. By clicking on the link, readers are directed to other sources ... 
The ease with which the referenced content can be accessed does not change the fact that, by hyperlinking, an individual is referring the reader to other content."
35 	The defendant in Crookes v Newton was not the operator of a search engine like Google; he owned a website, on which he posted an article with the impugned hyperlinks. Nevertheless, these observations by Abella J were cited to support Google's position in this Court. These observations were not directed to, and do not recognise, the nature and extent of Google's involvement in bringing a user of its search engine and a communication by another person (a "primary publisher") together.
36 	The primary judge's findings establish that Google's search engine generates results ranked in a specific order through the use of Google's confidential and proprietary algorithms and methodology as the intended response to a query by Google's users. Success for Google in its business of operating its search engine consists of its users clicking on a hyperlink because they are satisfied with Google's response. This is as Google intends. To satisfy its users, Google ensures that its search engine is constantly learning from the large volumes of query data that it accumulates and processes: over 100 billion searches are made by its users every month, and of those more than 500 million each day have never been made before[footnoteRef:123]. A user's history of queries can provide useful information about his or her probable intentions[footnoteRef:124]. [123:  	Defteros v Google LLC [2020] VSC 219 at [32].]  [124:  	Equustek Solutions Inc v Jack (2014) 374 DLR (4th) 537 at 555 [48].] 

37 	In addition, Google's argument based on the reference to the passage from Crookes v Newton excerpted above pays little regard to the bilateral nature of publication, a consideration of significance in Australian law.
The bilateral nature of publication
38 	In Dow Jones & Co Inc v Gutnick[footnoteRef:125], Gleeson CJ, McHugh, Gummow and Hayne JJ said: [125:  	(2002) 210 CLR 575 at 600 [26][27].] 

	"Harm to reputation is done when a defamatory publication is comprehended by the reader, the listener, or the observer. Until then, no harm is done by it. This being so it would be wrong to treat publication as if it were a unilateral act on the part of the publisher alone. It is not. It is a bilateral act – in which the publisher makes it available and a third party has it available for his or her comprehension.
	The bilateral nature of publication underpins the longestablished common law rule that every communication of defamatory matter founds a separate cause of action[footnoteRef:126]." [126:  	Duke of Brunswick v Harmer (1849) 14 QB 185 [117 ER 75]; McLean v David Syme & Co Ltd (1970) 72 SR (NSW) 513 at 519520, 528.] 

39 	In Voller, Kiefel CJ, Keane and Gleeson JJ adopted this statement of principle as a correct statement of the law relating to publication for the purposes of the law of defamation[footnoteRef:127]. So did Gageler and Gordon JJ, who went on to say[footnoteRef:128]: [127:  	(2021) 95 ALJR 767 at 774 [23]; 392 ALR 540 at 546.]  [128:  	(2021) 95 ALJR 767 at 779 [61]; 392 ALR 540 at 553.] 

"Publication of matter by means of the Internet is accordingly complete when and where the matter is accessed by a third party in a comprehensible form."
40 	In this Court, it was argued on Google's behalf that a person whose participation in the process of communicating defamatory matter to a third party consists of assistance to the reader, rather than to the primary publisher, is not relevantly a publisher. It was said that to characterise the activity of a person who aids a reader in having access to the defamatory writing as participation in publication of the writing would be an absurd extension of prima facie liability for defamation. In light of Dow Jones v Gutnick, it cannot sensibly be denied that a person who aids another to comprehend defamatory matter does participate in the publication of that matter to that person. There is nothing novel in this: a person who reads a defamatory writing to a blind or illiterate person publishes that writing[footnoteRef:129], just as a person who reads a newspaper article aloud over the radio publishes the article[footnoteRef:130]. [129:  	Allen v Wortham (1890) 13 SW 73; Lyon v Lash (1906) 88 P 262; Lane v Schilling (1929) 279 P 267.]  [130:  	Weglein v Golder (1935) 177 A 47.] 

41 	It has never been suggested in the authorities that a defendant in such a situation has not published a statement to a third party because that statement was originally published by another potential defendant[footnoteRef:131]. Nor has it been suggested in the authorities that the circumstance that a defendant has published a defamatory statement to a third party at the third party's request precludes a finding of publication by the defendant. Whether the publication of a statement defamatory of a third party has been made in response to a request for information may be relevant to whether the publication has occurred on an occasion of qualified privilege[footnoteRef:132], but that this is so only confirms that, being a circumstance relevant to a matter of defence, it is not such as to negative the element of publication essential to the existence of prima facie liability for defamation. [131:  	cf Ronald v Harper (1910) 11 CLR 63; "Truth" (NZ) Ltd v Holloway [1960] 1 WLR 997; Lewis v Daily Telegraph Ltd [1964] AC 234 at 283284; Goldsmith v Sperrings Ltd [1977] 1 WLR 478; [1977] 2 All ER 566; John Fairfax Publications Pty Ltd v Rivkin (2003) 77 ALJR 1657; 201 ALR 77.]  [132:  	Howe v Lees (1910) 11 CLR 361; Bashford v Information Australia (Newsletters) Pty Ltd (2004) 218 CLR 366 at 378 [25]; Papaconstuntinos v Holmes à Court (2012) 249 CLR 534 at 551 [38].] 

42 	To characterise Google's role in the publication of the Underworld article to a user of its search engine as assistance to the user which was, therefore, not assistance to The Age as the primary publisher involves several errors. The first is the fallacy of the excluded middle, the logical error that assistance to the user cannot be of assistance to The Age as well. The Age's interest as a news media publication is, after all, to reach a wide readership, and, like Google, it is indifferent as to the identity of those readers. 
43 	The second error in this aspect of Google's argument lies in its downplaying, or indeed denial, of the significance of the circumstances in which Google brings its users and The Age together. The publication of defamatory material, which occurred when a user of Google's search engine gained access to the Underworld article, occurred by reason of the assistance intentionally provided by Google in the course of its business. That publication would not have occurred but for Google's facilitation (save for the rare case where a person may directly access a webpage by its URL). No doubt, to say this is not sufficient reason to provide an affirmative answer to the question whether Google intentionally facilitated the publication. But to say that Google was simply "assisting the publishee", as counsel for Google submitted, is to fail to appreciate the nature and extent of Google's participation in that exercise. The design of Google's search engine includes the presentation of search results by way of hyperlinks which are apt to, and which are meant to, afford nearinstantaneous access to the one or more webpages which Google indicates answer a user's query. The ease and immediacy of that access are integral to Google's business. That differentiates Google, both from the owner of a telephone network which passively conveys statements being made by others via its cable lines, and from a publisher on the Internet who inserts hyperlinks into his or her own content as references to another text.
44 	This case is not like Crookes v Newton, where the defendant's hyperlinks were in the nature of footnotes to his article[footnoteRef:133] which, so far as his work was concerned, readers might or might not click on, that being a matter of indifference to him. It is not a matter of indifference to Google that the user chooses to click on a hyperlink. That the user should make that choice is the essence of Google's business, which, as it says itself[footnoteRef:134], is "to organise the world's information and make it universally accessible and useful" by connecting users to information on the Internet that is relevant to their query. [133:  	Crookes v Newton [2011] 3 SCR 269 at 279 [11][12].]  [134:  	See [78] above.] 

45 	Google's search engine cannot be accurately described as a passive instrument by means of which primary publishers convey information. Google's business consists of the automated provision of relevant responses to requests for information and the enabling, by the use of hyperlinks, of nearinstant access to that information at the choice of the user. Google actively ranks those responses by relevance – that is, as was said in argument on Google's behalf, in an algorithmically attempted understanding of the searcher's interest. It may be acknowledged that Google does not contribute to the content of the works which its search engine disseminates, just as it may be acknowledged that Google's search engine facilitates access to those works by opening the way to the primary publisher's webpage; but neither of these facts is inconsistent with the conclusion that Google has intentionally brought the work of the primary publisher to the attention of the user.
46 	Thirdly, while Google and The Age have not come together to agree to expand the publication of The Age's work, Google and The Age each acted with the intention of bringing the Underworld article to a readership of third parties. The symbiotic relationship between Google and The Age has not been reduced to an agreement, but each party pursues its intention as an unremarkable part of its ordinary business. The intention of putting The Age's articles before an audience is manifested by Google's search engine responding to requests from its users for access to information supplied by primary publishers such as The Age. In this regard, it operates as it is intended by its designers and owner to do. That Google's users make use of its search engine to gain access to information supplied by others is in no way inconsistent with the intention that is common to both Google and The Age; indeed, it is the consummation of that intention. And that is so no less because the webpage containing the defamatory matter is The Age's webpage rather than Google's, or because access to that webpage depends on the choice of Google's user.
The benefit of the Internet 
47 	The plurality in Crookes v Newton expressed a concern that an unduly broad view of what is involved in publication might restrict "the flow of information and, as a result, freedom of expression", thereby creating a "chill" that risks "impairing [the] whole functioning" of the Internet[footnoteRef:135]. But new technologies are not launched into a world free of the laws that provide redress for injury to others; and the social value of innovation is not absolute. The concern that the availability of redress to all injured by the provider of a new technology should not unduly interfere with society's enjoyment of its benefits has traditionally been addressed, in the context of defamation, in the balancing exercises involved in the recognised defences. It has not previously been thought necessary to modify the broad scope of the traditional publication rule to render harm inflicted by new technologies entirely immune from redress. That would be the case if Google's argument were to be accepted. In Voller, Gageler and Gordon JJ said[footnoteRef:136]: [135:  	[2011] 3 SCR 269 at 289 [36].]  [136:  	(2021) 95 ALJR 767 at 781 [71]; 392 ALR 540 at 555556.] 

	"Formulated in the age of print, the common law rule was not seen to require modification in order to deal with the advent of the telegraph or the telephone. When, in the late 19th century, an operator employed by a telegraph company at one place transmitted a customer's message to an operator employed by the same telegraph company at another place who then reduced the message to writing and delivered the message in print to the addressee, the telegraph company was as much a publisher of the printed message as was the customer[footnoteRef:137]. When, in the late 20th century, one person communicated with another by telephone, the telephone company was not a publisher. The difference was that 'a telegram [was] sent only through the direct participation of agents of the telegraph company whereas in the case of a modernday telephone call the caller communicate[d] directly with the listener over the facilities of the telephone company, with no publication by the company itself'[footnoteRef:138]." [137:  	See, eg, Lewis, Gatley on Libel and Slander, 8th ed (1981) at 104 [226], citing Peterson v Western Union Telegraph Co (1898) 71 Am St R 461.]  [138:  	Lunney v Prodigy Services Co (1998) 250 AD 2d 230 at 235 (cleaned up quote), referring to Anderson v New York Telephone Company (1974) 35 NY 2d 746.] 

48 	To the objection that the broad understanding of publication for the purposes of the law of defamation adopted in Australia extends potential liability for defamation too widely, one may respond further that the breadth of potential liability has always been a feature of the approach affirmed in Webb v Bloch. An expansive publication rule is warranted to ensure that all persons injured by a defamatory publication should have a remedy against each person responsible for inflicting that injury whatever the "precise degree" of his or her instrumentality may be. And, as noted above, the concern that the scope of actual liability for the injury should not be unduly wide has been addressed through defences such as innocent dissemination, qualified privilege and fair comment. In the application of these defences, issues as to the relative social utility of the publication as against harm to individual reputation are addressed and balanced so as to ameliorate the potential for injustice of the broad approach to publication[footnoteRef:139]. [139:  	See, eg, Defamation Act 2005 (Vic), ss 29, 30(3)(c), 32; Reynolds v Times Newspapers Ltd [2001] 2 AC 127 at 205. See also Defamation Act 2005 (NSW), s 29A.] 

Conclusion
49 	The findings of the primary judge establish that Google's search engine operates, as intended in accordance with its design, to respond to a user's search query by facilitating nearinstantaneous access by hyperlink to publications on topics relevant to the user's query. For the purposes of the law of defamation in Australia, that is sufficient communication of the content of the work of the primary publisher to the user of Google's search engine. This is no less true because the publication appears on the webpage of the primary publisher rather than on Google's webpage, or because the user's access to the publication depends on his or her choice to take advantage, as Google intends, of the assistance rendered by Google's hyperlink. Whether Google is liable for the injury caused by that publication will depend on the application of one or more of the defences available to a publisher in its position.
50 	Google's appeal should be dismissed with costs.
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51 
52 GORDON J.   In early 2016, the respondent, Mr Defteros, became aware that using the "Google search engine system" to search the term "george defteros" produced search results displayed on www.google.com.au which included:
"Underworld loses valued friend at court -SpecialsGanglandKillings ...
www.theage.com.au > Features > Crime & Corruption ▼
June 18 2004 - Pub bouncer-turned-criminal lawyer George Defteros always prided himself on being able to avoid a king hit – The Age Online"
The first line, "Underworld loses valued friend at court SpecialsGanglandKillings ...", was a hyperlink to an article published in The Age Online at www.theage.com.au ("the Underworld Article"). As the second line of the Google search result recorded, the Underworld Article appeared in the "Features" section of The Age Online under the heading "Crime & Corruption". The third and fourth lines of the search result are what is described as a "snippet", or a summary, of the Underworld Article. By clicking on the first line of the result – the hyperlink – the reader was immediately taken to the Underworld Article published by The Age Online at www.theage.com.au.
53 	Mr Defteros sued the appellant, Google LLC, for defamation. Mr Defteros did not allege that the search result itself defamed him, but that the Underworld Article did. He said that, by its publication of the search result containing the hyperlink, Google published the Underworld Article. Google denied that it was the publisher of the Underworld Article and, relevantly, pleaded defences of common law and statutory innocent dissemination, and common law and statutory qualified privilege. There was no dispute in this Court that the Underworld Article was defamatory.
54 	The Google search engine system is in fact a number of systems – including the web crawler program, the indexing program and the ranking algorithm[footnoteRef:140]. And although the Google search engine system operates in a "fully automated" manner[footnoteRef:141], the systems of which it is comprised are designed by humans and operate as they are intended to operate[footnoteRef:142]. In general terms, the web crawler and indexing programs operate without being triggered by a search query[footnoteRef:143]. The web crawler and indexing programs are designed to determine, among other things, the relevant "importance" of certain webpages that they crawl and index. The web crawler program ranks the webpages it crawls, determining which webpages are "important" so as to crawl those more often[footnoteRef:144]. The indexing program notes the characteristics of the webpages crawled by the crawler program, including whether a webpage "appears to be a news article"[footnoteRef:145]. The ranking algorithm uses various signals or clues to determine the order in which to display results to users[footnoteRef:146]. Those clues include another important rank called PageRank, which evaluates how often other webpages link to that webpage, and the "importance" of those linking webpages[footnoteRef:147]. Creation and continuous operation of that system is the antithesis of passivity. [140:  	Defteros v Google LLC [2020] VSC 219 at [27][29].]  [141:  	Defteros [2020] VSC 219 at [27], [33], [188]. See also Metropolitan International Schools Ltd v Designtechnica Corpn [2011] 1 WLR 1743 at 1757 [50]; [2010] 3 All ER 548 at 561; A v Google New Zealand Ltd [2012] NZHC 2352 at [24]; Trkulja v Google Inc LLC [No 5] [2012] VSC 533 at [18], [27]; Albert v Google Inc [2014] 4 HKLRD 493 at 534-535 [103]; Bleyer v Google Inc (2014) 88 NSWLR 670 at 672 [5]-[6]; Niemela v Malamas [2015] BCSC 1024 at [72]; Duffy v Google Inc (2015) 125 SASR 437 at 449 [34] ("Duffy First Instance").]  [142:  	Defteros [2020] VSC 219 at [33], [40]. See also Trkulja [No 5] [2012] VSC 533 at [18]; Albert [2014] 4 HKLRD 493 at 534535 [103]; Duffy First Instance (2015) 125 SASR 437 at 500 [230]; Google Inc v Duffy (2017) 129 SASR 304 at 358359 [181] ("Duffy Full Court").]  [143:  	Defteros [2020] VSC 219 at [27]-[28]. See also Duffy First Instance (2015) 125 SASR 437 at 448 [28], 449 [32], 450 [38].]  [144:  	Defteros [2020] VSC 219 at [27].]  [145:  	Defteros [2020] VSC 219 at [28].]  [146:  	Defteros [2020] VSC 219 at [29]. Findings made in two earlier decisions note that there are over 200 of these signals or clues: Albert [2014] 4 HKLRD 493 at 506 [27]; Duffy First Instance (2015) 125 SASR 437 at 450 [38].]  [147:  	Defteros [2020] VSC 219 at [29]. See also Albert [2014] 4 HKLRD 493 at 506 [27].] 

55 	Google published the Underworld Article. To conclude otherwise is contrary to the strict publication rule, recently restated by this Court in Fairfax Media Publications Pty Ltd v Voller[footnoteRef:148]. Google intended to publish the Underworld Article in the sense that its conduct was active and voluntary[footnoteRef:149]. Google intentionally participated in, lent its assistance to, was instrumental in and contributed to the communication of the Underworld Article by identifying, indexing, ranking and hyperlinking it within the search result[footnoteRef:150]. It matters not that Google was unaware of the alleged defamatory content of the Underworld Article[footnoteRef:151]. The Underworld Article was accessed in a comprehensible form by third parties who clicked on the hyperlink that the Google search engine system provided in the search result[footnoteRef:152]. The fact that the third parties had to click on the hyperlink does not alter the conclusion that Google published the Underworld Article. For a third party to access defamatory material in a comprehensible form often, if not always, involves an act by that third party – the turning of the head; the selection, buying and then opening of a newspaper and turning the pages of the newspaper; or, here, entering search terms and clicking on a hyperlink[footnoteRef:153]. [148:  	(2021) 95 ALJR 767 at 775 [30], 780 [66]; 392 ALR 540 at 547, 554.]  [149:  	Webb v Bloch (1928) 41 CLR 331 at 363-364; Voller (2021) 95 ALJR 767 at 775 [32], 780 [66]; 392 ALR 540 at 548, 554.]  [150:  	Webb (1928) 41 CLR 331 at 363-364; Trkulja v Google LLC (2018) 263 CLR 149 at 164-165 [40]; Voller (2021) 95 ALJR 767 at 775 [30], [32], 780 [66], [68]; 392 ALR 540 at 547, 548, 554.]  [151:  	Lee v Wilson (1934) 51 CLR 276 at 288; Voller (2021) 95 ALJR 767 at 775 [27], 780 [68]; 392 ALR 540 at 547, 554.]  [152:  	Dow Jones & Co Inc v Gutnick (2002) 210 CLR 575 at 600 [26]; Voller (2021) 95 ALJR 767 at 774 [23], 779-780 [61][62], 787 [98]; 392 ALR 540 at 546, 553, 562563.]  [153:  	cf Crookes v Newton [2011] 3 SCR 269 at 313 [96].] 

56 	Google, as the creator and operator of the Google search engine system, and The Age Online, as the initial publisher of the Underworld Article, also have an objective common intention. Although an objective common intention is not necessary to amount to publication, it will be sufficient[footnoteRef:154]. An objective common intention is found in this case – to facilitate access to news articles – by The Age Online publishing the Underworld Article at www.theage.com.au and by Google's tailoring of its search engine system – in particular the web crawler and indexing programs – to specifically identify, locate and index news articles published on the web, to rank the results returned in response to a particular user's search query and then to tailor the display of those results for that user. [154:  	See [138] below.] 

57 	And that Google tailors its search engine system in that way is unsurprising. It is Google's business model – it "has a commercial interest in providing a quality service with responsive search results"[footnoteRef:155]. That is why it pays particular attention to webpages that appear to be news articles. It is why the Google search engine system crawls for and separately indexes news articles. News articles are of particular importance to Google. Google and online news providers such as The Age Online (which generate the news articles) have an objective common intention – to facilitate access to news articles. It is why Google participates in the publication of news articles to which its search engine system provides a hyperlink. [155:  	Defteros [2020] VSC 219 at [187].] 

58 	When it was said in argument that Google was "agnostic" as to what hyperlinks a user will click on, that expression not only obscured the objectives, elements and operation of the Google search engine system, but was inconsistent with them. To adopt and adapt the language in Voller[footnoteRef:156], Google's attempt to portray itself as passive has an air of unreality. Having taken action to obtain a commercial benefit by creating and operating a search engine that facilitates access to news articles, it cannot deny that it is involved in the publication of those news articles. [156:  	(2021) 95 ALJR 767 at 787 [102]; 392 ALR 540 at 563.] 

59 	Innocent dissemination is a defence to a cause of action in defamation[footnoteRef:157]. It is not a denial of the element of publication. The defence, however, cannot be made out if the disseminator knew of the defamatory character of the publication, or that the matter was likely to be defamatory[footnoteRef:158]. Here, Google was fixed with knowledge that Mr Defteros claimed the material was defamatory when a solicitor employed by a firm of which Mr Defteros is the principal lodged a removal request on Google's website for the Underworld Article to be removed from Google's search results. Google was provided with the Uniform Resource Locator ("URL"). The removal request form was provided and generated by Google. Although some of the information provided in Mr Defteros' removal request was inaccurate, that is not determinative. Reasons of principle, practicality and fairness dictate that a plaintiff is not required to give a defendant notice of any particular imputations which they claim are conveyed or the basis upon which any defences would fail. Google was therefore aware of the defamatory character of the Underworld Article a reasonable time after having been given notice and the defence of innocent dissemination cannot be established. [157:  	Voller (2021) 95 ALJR 767 at 777 [41], 778 [49], 782 [74][76], 784 [85], 790 [118], 792 [126]; 392 ALR 540 at 549, 551, 556-557, 559-560, 567, 570.]  [158:  	Emmens v Pottle (1885) 16 QBD 354 at 357, 358; Vizetelly v Mudie's Select Library Ltd [1900] 2 QB 170 at 180; Thompson v Australian Capital Television Pty Ltd (1996) 186 CLR 574 at 593.] 

60 	At common law, an occasion of qualified privilege arises where there is a reciprocity or community of duty or interest between the recipient and the publisher[footnoteRef:159]. Mere curiosity or a matter's mere quality as news is not sufficient[footnoteRef:160]. And an interest is generally not found if the publication is to the world at large[footnoteRef:161]. There was no such interest here; not only was there no evidence of such interest but there were uncontested findings of fact that a subset of the third parties clicked the hyperlink out of idle curiosity[footnoteRef:162]. [159:  	Bashford v Information Australia (Newsletters) Pty Ltd (2004) 218 CLR 366 at 372373 [9]; Papaconstuntinos v Holmes à Court (2012) 249 CLR 534 at 541 [8].]  [160:  	Howe v Lees (1910) 11 CLR 361 at 398.]  [161:  	Theophanous v Herald & Weekly Times Ltd (1994) 182 CLR 104 at 133; Stephens v West Australian Newspapers Ltd (1994) 182 CLR 211 at 261; Lange v Australian Broadcasting Corporation (1997) 189 CLR 520 at 570, 572; Aktas v Westpac Banking Corporation (2010) 241 CLR 79 at 87 [14].]  [162:  	cf Bashford (2004) 218 CLR 366 at 373 [10], 386-387 [55]; Papaconstuntinos (2012) 249 CLR 534 at 554 [49].] 

61 	There was no dispute that the statutory defence of qualified privilege is wider than the common law defence[footnoteRef:163]. But the essential element remains – that the recipient has a relevant interest. Where, as here, a small number of persons had clicked on the link out of mere curiosity, the statutory test could not and cannot be met in respect of those persons[footnoteRef:164]. [163:  	See Griffith v Australian Broadcasting Corporation [2010] NSWCA 257 at [104].]  [164:  	Howe (1910) 11 CLR 361 at 398.] 

62 	To explain those conclusions, it will be convenient to proceed by examining: first, the Google search engine system and Google's business model; second, the strict publication rule; and third, the objective common intention of Google and The Age Online. Against those considerations, it will then be necessary to look in some detail at particular cases and examples given significance in argument, including the "graffitied wall" cases[footnoteRef:165] and the decision of the Supreme Court of Canada in Crookes v Newton[footnoteRef:166]. Finally, it will be necessary to say something more about the defences relied upon by Google. [165:  	See Voller (2021) 95 ALJR 767 at 787 [103]; 392 ALR 540 at 563.]  [166:  	[2011] 3 SCR 269.] 

The Google search engine system
63 [bookmark: _Ref103346899]	How the Google search engine system operates lies at the heart of this appeal. The relevant factual findings of the trial judge[footnoteRef:167] were not disputed in the Court of Appeal[footnoteRef:168] or in this Court. Those findings were consistent with earlier decisions that have considered the Google search engine system. It is to those findings I now turn. [167:  	Defteros [2020] VSC 219 at [25][34]. See also Collins, The Law of Defamation and the Internet, 3rd ed (2010) at 32 [2.55].]  [168:  	Defteros v Google LLC [2021] VSCA 167 at [45].] 

64 	The Google search engine system and its component programs are designed by humans who work for Google[footnoteRef:169]. When a user enters a search query into the Google search engine system, algorithms which employees of Google have developed, but which are fully automated[footnoteRef:170], make predictions about which webpages are of interest to that user and display search results as a list of hyperlinked text[footnoteRef:171]. But the results – the end product – are only part of the story. It is necessary to understand how the underlying programs that comprise essential aspects of the Google search engine system were intended to and do operate. [169:  	Defteros [2020] VSC 219 at [33].]  [170:  	Defteros [2020] VSC 219 at [33].]  [171:  	Defteros [2020] VSC 219 at [26].] 

65 	First, there is the "web crawler" program, which is "fully automated" and "uses a large number of computers to constantly visit and process webpages on the [w]eb"[footnoteRef:172]. That program determines which webpages to crawl, how often, and what information is to be collected from each webpage. The web crawler program has its own ranking system, and deems certain webpages to be "important", which "are crawled for new data more frequently than less important pages", and the data of recrawled pages is updated[footnoteRef:173]. The web crawler program brings this data about the webpages back to Google's servers. [172:  	Defteros [2020] VSC 219 at [27].]  [173:  	Defteros [2020] VSC 219 at [27].] 

66 	Second, an "indexing program" then "organise[s] the data obtained by the [w]eb crawler into a form that is more easily searched by computer algorithms"[footnoteRef:174]. It "builds a list", which is constantly refreshed by the results of the web crawler program, of every webpage that contains "each word" found during the crawling stage, and notes other aspects, including each webpage's publication date, whether the webpage comprises text, images or video "and whether the webpage appears to be a news article"[footnoteRef:175]. The index contains "each word and a list of the unique IDs that relate to the webpages that contain that word"[footnoteRef:176]. [174:  	Defteros [2020] VSC 219 at [28].]  [175:  	Defteros [2020] VSC 219 at [28].]  [176:  	Defteros [2020] VSC 219 at [28].] 

67 	Third, there is a "series of algorithms". "[W]hen a user enters a search query", the algorithms evaluate the words from that query "against the information in the index, as it is at that precise point in time"[footnoteRef:177]. A "ranking algorithm" uses various "'signals' or clues" to identify what result the user "is most likely looking for" and displays those results to the user as a list of webpages, "ranked according to relevance, as estimated by the ranking algorithm". Those signals or clues include[footnoteRef:178]: [177:  	Defteros [2020] VSC 219 at [29].]  [178:  	Defteros [2020] VSC 219 at [29].] 

(1)	the number of times one or more of the user's search terms appear on the webpage, as indexed by the indexing program;
(2)	how often other webpages link to that webpage, and the importance of the linking webpages (this is the signal known as PageRank);
(3)	how recently the content of that webpage was published or updated (freshness);
(4)	the order in which the search terms appear on that webpage;
(5)	the location of the user, as determined from the user's Internet Protocol or IP address; and
(6)	the user's previous search history.
68 	The results displayed to a user are typically listed as the titles of webpages, which are hyperlinked; "snippets" of the content of the webpage; and a shortened form of the webpage's URL[footnoteRef:179]. The user's search terms are shown in bold. There may be many pages of search results, and the first page contains those results which the ranking algorithm has determined are most relevant to the search query[footnoteRef:180]. [179:  	Defteros [2020] VSC 219 at [30].]  [180:  	Defteros [2020] VSC 219 at [30].] 

69 	As has been mentioned and as is readily apparent, the web crawler and indexing programs are not reliant for their operation on, or triggered by, a particular user's search terms. It is the algorithms, especially the ranking algorithm, which are triggered by the user's search query. It is the stored and constantly updated data crawled and indexed by the web crawler and indexing programs against which the algorithms then evaluate the search terms. That is, the web crawler is always crawling and the indexing program is always indexing, and when a search occurs, the words of that search are then evaluated "against the information in the index, as it is at that precise point in time"[footnoteRef:181]. Contrary to Google's submission, its vast repository of information obtained and organised by the web crawler and indexing programs is not "an undifferentiated mass until a search is requested". And in crawling and indexing, news articles are a particular, if not primary, focus. A webpage which appears to be a news article, importantly, is separately crawled – identified – and indexed as such a page[footnoteRef:182]. "Important" webpages are crawled more often[footnoteRef:183]. The web crawler program and the ranking algorithm's focus on "important" webpages, the crawling of such pages for updated data more frequently, and the PageRank and freshness clues used by the ranking algorithm then combine to produce search results in response to a search query[footnoteRef:184]. [181:  	Defteros [2020] VSC 219 at [29].]  [182:  	Defteros [2020] VSC 219 at [25], [27]-[28]. See also Duffy First Instance (2015) 125 SASR 437 at 449 [32].]  [183:  	Defteros [2020] VSC 219 at [27]-[28]. See also Duffy Full Court (2017) 129 SASR 304 at 443 [494].]  [184:  	Defteros [2020] VSC 219 at [27][29].] 

70 	The design of the Google search engine system as a whole is intended to, and does, affect the results that are produced when a user enters a particular search query. And it is for that reason that, in seeking protection for its search results under the First Amendment to the Constitution of the United States, Google has itself successfully argued that the design of its search engine system involves the exercise of evaluative judgment[footnoteRef:185]. [185:  	See, eg, Search King Inc v Google Technology Inc (WD Okla, No CIV-02-1457-M, 27 May 2003) at 4 (holding that Google's PageRank rankings are entitled to "full constitutional protection" as they express "opinions of the significance of particular web sites as they correspond to a search query"); e-ventures Worldwide LLC v Google Inc (MD Fla, Case No 2:14-cv-646-FtM-PAM-CM, 8 February 2017) at 4 (holding that Google's rankings of its search results are protected by the First Amendment because "Google's actions in formulating rankings for its search engine and in determining whether certain websites are contrary to Google's guidelines and thereby subject to removal are the same as decisions by a newspaper editor regarding which content to publish, which article belongs on the front page, and which article is unworthy of publication"). See also Volokh and Falk, "Google: First Amendment Protection for Search Engine Search Results" (2012) 8 Journal of Law, Economics & Policy 883.] 

71 [bookmark: _Ref103780629]	Although the operation of the Google search engine system is automated, Google can manually affect search results. By human intervention, Google can alter search results by removing a webpage from its search results, but such removal does not remove the page from the web[footnoteRef:186]. Removal of a webpage from search results is done in limited circumstances including "legal removal"[footnoteRef:187]. This is a process that can be triggered by a user lodging with Google a removal request, a form on Google's website which asks a user to explain why they believe that the content complained about is unlawful[footnoteRef:188]. This was the process used in this case. It will be necessary to return to consider it later in these reasons. [186:  	Defteros [2020] VSC 219 at [34].]  [187:  	Defteros [2020] VSC 219 at [34].]  [188:  	Defteros [2020] VSC 219 at [65].] 

Google's business model
72 	The way the Google search engine system operates can only be fully appreciated in light of Google's business model[footnoteRef:189]. Before the trial judge in this case, the Vice President of Engineering at Google gave evidence that Google's mission is "to organise the world's information and make it universally accessible and useful"[footnoteRef:190]. The trial judge found that Google sought to do this "by connecting users to information on the internet that is relevant to their query and is of high quality"[footnoteRef:191]. That is consistent with the statement in the Full Court decision in Google Inc v Duffy[footnoteRef:192] that: [189:  	See Grimmelmann, "The Structure of Search Engine Law" (2007) 93 Iowa Law Review 1 at 11.]  [190:  	Defteros [2020] VSC 219 at [54]; see also [184].]  [191:  	Defteros [2020] VSC 219 at [184]; Defteros [2021] VSCA 167 at [159]. See also Duffy Full Court (2017) 129 SASR 304 at 360 [187].]  [192:  	Duffy Full Court (2017) 129 SASR 304 at 366-367 [212].] 

"[t]he very purpose of a search engine like Google is to find webpages on the World Wide Web which contain the information for which users are searching. For that very reason those users are likely to follow one or more of the hyperlinks in the displayed paragraphs to the webpage. Human curiosity is a powerful force which in large part, explains the exponential growth of the [World] Wide Web. The ease of reference provided by internet search engines entices many to 'surf' the internet."
73 	Google "has a commercial interest in providing a quality service with responsive search results"[footnoteRef:193]: more users and a more tailored search and listing of third-party content means more valuable advertising opportunities[footnoteRef:194]. That is why Google pays particular attention to webpages that appear to be news articles[footnoteRef:195]. Through its interactions with news outlets, Google benefits because its service is more "responsive" and of better "quality"[footnoteRef:196]. News outlets also benefit from what is, in effect, a referral service provided by the Google search engine system[footnoteRef:197]. [193:  	Defteros [2020] VSC 219 at [187].]  [194:  	Australian Competition and Consumer Commission ("ACCC"), Digital Platforms Inquiry: Final Report (June 2019) at 61.]  [195:  	Defteros [2020] VSC 219 at [28].]  [196:  	Defteros [2020] VSC 219 at [184], [187]; Grimmelmann, "The Structure of Search Engine Law" (2007) 93 Iowa Law Review 1 at 48.]  [197:  	See ACCC, Digital Platforms Inquiry: Final Report (June 2019) at 8.] 

74 	That the relationship between Google and news media outlets is a two-way relationship was given statutory recognition by the enactment in 2021 of the Treasury Laws Amendment (News Media and Digital Platforms Mandatory Bargaining Code) Act 2021 (Cth), enacted after the Australian Competition and Consumer Commission's 2019 inquiry into digital platforms[footnoteRef:198]. One aspect of the legislative amendments was the introduction into the Competition and Consumer Act 2010 (Cth) of a "News media and digital platforms mandatory bargaining code"[footnoteRef:199]. Under that scheme, the responsible Minister may make a declaration that a service is a "designated digital platform service"[footnoteRef:200]. "If the designated digital platform service makes available covered news content of [a] registered news business" (emphasis added), the responsible digital platform corporation must, among other things, provide certain information to the news business[footnoteRef:201] and, if the digital platform corporation is notified by the news business that the news business "wishes to bargain over one or more specified issues relating to the registered news business' covered news content made available by the designated digital platform service"[footnoteRef:202], "[e]ach bargaining party must negotiate in good faith"[footnoteRef:203]. For the purposes of the relevant Part of the Competition and Consumer Act, "a service makes content available if ... a link to the content is provided on the service"[footnoteRef:204] (emphasis added), and in such a case "a user of a service interacts with content made available by the service if ... the user interacts with the link"[footnoteRef:205] (emphasis added). Although the Minister has to date not designated any digital service platforms, after the amendments to the Competition and Consumer Act, and "[c]onsistent with the policy objectives of the Code", Google "reached agreements with a range of ... news businesses"[footnoteRef:206]. [198:  	ACCC, Digital Platforms Inquiry: Final Report (June 2019).]  [199:  	Competition and Consumer Act, Pt IVBA.]  [200:  	Competition and Consumer Act, s 52E(1).]  [201:  	Competition and Consumer Act, s 52R(1).]  [202:  	Competition and Consumer Act, s 52ZE(1).]  [203:  	Competition and Consumer Act, s 52ZH read with s 52ZF.]  [204:  	Competition and Consumer Act, s 52B(1)(b).]  [205:  	Competition and Consumer Act, s 52C(1)(b).]  [206:  	Australian Government, The Treasury, Review of the News Media and Digital Platforms Mandatory Bargaining Code: Consultation Paper (April 2022) at 5.] 

75 	The relevance of this is two-fold. First, the commercial benefit that Google obtains by creating and operating its search engine, particularly in relation to news outlets, is inconsistent with its assertion of passivity and confirms the conclusion that its acts of participation amount to publication for the purpose of the strict publication rule[footnoteRef:207]. Second, it underlines the objective common intention of Google and news outlets, which is sufficient but not necessary to establish that Google is a publisher. [207:  	cf Voller (2021) 95 ALJR 767 at 787 [102]; 392 ALR 540 at 563.] 

[bookmark: _Hlk105062824]Strict publication rule
76 	The strict publication rule was recently restated by this Court in Voller[footnoteRef:208]. Accordingly, after Voller, the rule can be summarised as follows: first, any person who, by an intentional[footnoteRef:209] – in the sense of active and voluntary[footnoteRef:210] – act, participates[footnoteRef:211], assists[footnoteRef:212] or is instrumental in[footnoteRef:213], or contributes to any extent to[footnoteRef:214] the process directed to making defamatory matter available for comprehension by a third party[footnoteRef:215] is a publisher. All degrees of such participation amount to publication[footnoteRef:216]. Such participation may involve acts which precede the comprehension by third parties of the defamatory material[footnoteRef:217] and, in all cases, a person is a publisher regardless of whether they knew that the matter contained defamatory content[footnoteRef:218]. Finally, publication is a bilateral act which occurs when the matter is available to be comprehended[footnoteRef:219], and is accessed in a comprehensible form[footnoteRef:220], by a third party. [208:  	(2021) 95 ALJR 767; 392 ALR 540.]  [209:  	Webb (1928) 41 CLR 331 at 363-364, quoting Folkard, The Law of Slander and Libel, 5th ed (1891) at 439; Trkulja (2018) 263 CLR 149 at 164-165 [40]; Voller (2021) 95 ALJR 767 at 776 [33], 780 [62], [66]; 392 ALR 540 at 548, 553, 554.]  [210:  	Voller (2021) 95 ALJR 767 at 775-776 [32]-[33], 780 [66]; 392 ALR 540 at 548, 554. cf Crookes [2011] 3 SCR 269 at 297 [59], 308-309 [85], 315 [100]-[101].]  [211:  	Trkulja (2018) 263 CLR 149 at 164 [40]; Voller (2021) 95 ALJR 767 at 775 [30], 775-776 [32]-[33], 780 [66]; 392 ALR 540 at 547, 548, 554.]  [212:  	Webb (1928) 41 CLR 331 at 364, quoting Folkard, The Law of Slander and Libel, 5th ed (1891) at 439; Trkulja (2018) 263 CLR 149 at 164-165 [40]; Voller (2021) 95 ALJR 767 at 780 [68]; 392 ALR 540 at 554, quoting Oriental Press Group Ltd v Fevaworks Solutions Ltd (2013) 16 HKCFAR 366 at 377 [19].]  [213:  	Webb (1928) 41 CLR 331 at 363-364, quoting Folkard, The Law of Slander and Libel, 5th ed (1891) at 439; Trkulja (2018) 263 CLR 149 at 164-165 [40]; Voller (2021) 95 ALJR 767 at 775 [32]; 392 ALR 540 at 548.]  [214:  	Voller (2021) 95 ALJR 767 at 775 [32]; 392 ALR 540 at 548.]  [215:  	Voller (2021) 95 ALJR 767 at 780 [62], [66]; see also 774 [23]; 392 ALR 540 at 553, 554; see also 546.]  [216:  	Webb (1928) 41 CLR 331 at 363-364; Trkulja (2018) 263 CLR 149 at 164 [40]; Voller (2021) 95 ALJR 767 at 775 [30], 780 [66], 785 [88]; 392 ALR 540 at 547, 554, 560. See also Crookes [2011] 3 SCR 269 at 307 [82].]  [217:  	Voller (2021) 95 ALJR 767 at 776 [35]; 392 ALR 540 at 548.]  [218:  	Lee (1934) 51 CLR 276 at 288; Voller (2021) 95 ALJR 767 at 775 [27], 780 [66]; 392 ALR 540 at 547, 554.]  [219:  	Dow Jones (2002) 210 CLR 575 at 600 [26]; Voller (2021) 95 ALJR 767 at 774 [23], 780 [62]; 392 ALR 540 at 546, 553.]  [220:  	Voller (2021) 95 ALJR 767 at 787 [98]; 392 ALR 540 at 562. See also Crookes [2011] 3 SCR 269 at 296 [55], 299 [63], 306-307 [80].] 

77 	For an act to be "intentional" it is sufficient that it is "active and voluntary"[footnoteRef:221]. It is not necessary for a publisher to have knowledge of the defamatory content[footnoteRef:222]. And not every active and voluntary act which ultimately results in a third party accessing defamatory content is a publication. There must be an active and voluntary participation in the process that is in fact directed to making matter available for comprehension by a third party[footnoteRef:223]. If a person writes a defamatory statement which is placed in a locked drawer only for a thief to break in and publish it, the writer is not a publisher of the statement[footnoteRef:224]. The writer has not engaged in a process directed to making matter available for comprehension by a third party. [221:  	Voller (2021) 95 ALJR 767 at 780 [66]; see also 775-776 [32][33]; 392 ALR 540 at 554; see also 548. cf Crookes [2011] 3 SCR 269 at 297 [59], 308-309 [85], 315 [100]-[101].]  [222:  	Lee (1934) 51 CLR 276 at 288; Voller (2021) 95 ALJR 767 at 775 [27], 780 [68]; 392 ALR 540 at 547, 554.]  [223:  	Voller (2021) 95 ALJR 767 at 780 [66]; 392 ALR 540 at 554.]  [224:  	cf American Law Institute, Restatement (Second) of Torts (1977), §577, comment o, illustrations 12 and 13.] 

78 	An important feature of the strict publication rule is that acts which precede the comprehension by third parties of defamatory material can amount to publication[footnoteRef:225], and that such acts may include providing a platform for the communication of defamatory matter[footnoteRef:226]. The principle that acts which precede the comprehension by third parties of the defamatory material can amount to publication acknowledges that publication is a process directed to making matter available for comprehension by a third party[footnoteRef:227]. For example, the clapping down of a printing press[footnoteRef:228] was held to amount to publication, and, in the case of Voller, so was the contracting with Facebook for the provision of a Facebook page, and posting content on that page which gave Facebook users the ability to comment on that content[footnoteRef:229]. Put in different terms, the breadth of activity captured by the strict publication rule is vast[footnoteRef:230]. [225:  	Voller (2021) 95 ALJR 767 at 776 [35]; 392 ALR 540 at 548.]  [226:  	Voller (2021) 95 ALJR 767 at 780 [66], 786 [96]; 392 ALR 540 at 554, 562, quoting Oriental Press (2013) 16 HKCFAR 366 at 399 [89].]  [227:  	Voller (2021) 95 ALJR 767 at 780 [62], [66]; see also 774 [23]; 392 ALR 540 at 553, 554; see also 546.]  [228:  	R v Clerk (1728) 1 Barn KB 304 [94 ER 207], cited in Voller (2021) 95 ALJR 767 at 775 [31], 781 [70]; 392 ALR 540 at 548, 555.]  [229:  	Voller (2021) 95 ALJR 767 at 787 [98]; 392 ALR 540 at 562563.]  [230:  	Voller (2021) 95 ALJR 767 at 775 [31], 781 [70]; 392 ALR 540 at 548, 555, quoting Crookes [2011] 3 SCR 269 at 281282 [18].] 

79 	And importantly, liability as a publisher for any degree of participation in the process of publication, including acts which precede the comprehension by third parties of the defamatory material, is dependent upon the bilateral acts of a defendant making matter available for comprehension, coupled with its actual comprehension[footnoteRef:231]. In the context of the internet, the act of making matter available was described in Dow Jones & Co Inc v Gutnick[footnoteRef:232] as "uploading", whereby a person places the material on a webpage, managed by a web server, from which a person wishing to have access to that material may access it in a comprehensible form by issuing a request to the relevant server in the form of nominating the webpage's URL. That is, the fact that publication requires the act of a third party does not mean that the person making that matter available is not a publisher. [231:  	Dow Jones (2002) 210 CLR 575 at 600 [26], 607 [44]; Voller (2021) 95 ALJR 767 at 780 [62], [66]; see also 774 [23]; 392 ALR 540 at 553, 554; see also 546.]  [232:  	(2002) 210 CLR 575 at 598 [16].] 

80 	Participation in a process of making matter available to be comprehended by a third party may take many forms. In addition to composing the defamatory material itself, it will include, for example, directing someone to compose material for the purpose of publication even if there was no direction that the material be defamatory[footnoteRef:233], physically pointing to defamatory material so as to draw attention to it[footnoteRef:234], and providing a platform for the dissemination of defamatory material, either by providing a website which hosts a discussion forum[footnoteRef:235], or by posting an article on Facebook upon which persons can comment[footnoteRef:236]. Common to all of these examples is that a defendant has provided some part of the means by which a third party may, by their own acts, comprehend the defamatory material. That is, the publisher's acts form part of the process directed to making matter available for comprehension[footnoteRef:237]. [233:  	Webb (1928) 41 CLR 331.]  [234: 	Hird v Wood (1894) 38 Sol J 234.]  [235:  	Oriental Press (2013) 16 HKCFAR 366.]  [236:  	Voller (2021) 95 ALJR 767; 392 ALR 540.]  [237:  	Voller (2021) 95 ALJR 767 at 780 [62], [66]; see also 774 [23]; 392 ALR 540 at 553, 554; see also 546.] 

81 	Acts forming part of such a process might afford a publisher a defence of innocent dissemination, but, as Voller makes clear, those acts will still amount to publication under the strict publication rule[footnoteRef:238]. Consistently with that principle, the statutory defence expressly assumes that a person may be a publisher even if the person[footnoteRef:239]: [238: 	Voller (2021) 95 ALJR 767 at 777 [41], 778 [49], 782 [74][76], 784 [85], 790 [118], 792 [126]; 392 ALR 540 at 549, 551, 556-557, 559-560, 567, 570.]  [239:  	Defamation Act 2005 (Vic), s 32(2).] 

"(a)	was not the first or primary distributor of the matter; and
(b)	was not the author or originator of the matter; and
(c)	did not have any capacity to exercise editorial control over the content of the matter (or over the publication of the matter) before it was first published."
And, in Australia, the strict publication rule has not been modified to apply differently to new technologies[footnoteRef:240]. The question whether it should be modified to address the Google search engine system is addressed later in these reasons[footnoteRef:241]. [240:  	Voller (2021) 95 ALJR 767 at 781-782 [71]-[73], 784-785 [86]; 392 ALR 540 at 555-556, 560.]  [241:  	See [155] below.] 

82 	To adopt and adapt the language used in Voller[footnoteRef:242], Google intentionally created and operates the Google search engine system – a platform – which crawls the web, indexes the material on the web and then, in response to an inquiry from a user, interrogates the indexed materials, ranks the materials identified as responding to the request, specifically identifies the results containing news, and then provides the user with not only the ranked list of results but the hyperlink to and snippets of the news articles. [242:  	(2021) 95 ALJR 767 at 788 [105]; 392 ALR 540 at 564.] 

83 	Where, as here, the creator and operator of a search engine system has the intention that third parties will access and read news articles that are hyperlinked in the search results generated by that system, it is a publisher of the news articles under the strict publication rule. That is this case.
Objective common intention
84 [bookmark: _Ref103923222]	Prior to Voller[footnoteRef:243], the concept of joint tortfeasors was thought to be as applicable to the law of defamation as it is to all other torts. To be liable as a joint tortfeasor, the principle required that there be "a concurrence in the act or acts causing damage"[footnoteRef:244]. Mere or knowing assistance was not sufficient – there had to be "an objective common intention"[footnoteRef:245]. The view that concurrence, assent or approbation is required to establish publication was observed in Voller to be inconsistent with the strict publication rule[footnoteRef:246]. Under the strict publication rule, all degrees of participation in the process of publication amount to publication[footnoteRef:247]; "mere communication" of the defamatory matter to a third person is enough[footnoteRef:248]. That is not to say that common intention is irrelevant. Having a common intention to publish, under joint tortfeasor principles, will be sufficient for a defendant to be characterised as a publisher; such an intention is not necessary. [243:  	(2021) 95 ALJR 767 at 785 [87]; 392 ALR 540 at 560, quoting Thompson (1996) 186 CLR 574 at 581.]  [244:  	Thompson (1996) 186 CLR 574 at 580, quoting The Koursk [1924] P 140 at 159; see also 600.]  [245:  	Voller (2021) 95 ALJR 767 at 795 [136]; see also 794-795 [132]-[135]; 392 ALR 540 at 573; see also 572-573. See also Thompson (1996) 186 CLR 574 at 600, citing The Koursk [1924] P 140 at 159-160; Credit Lyonnais Bank Nederland NV (now Generale Bank Nederland NV) v Export Credit Guarantee Department [1998] 1 Lloyd's Rep 19 at 46.]  [246:  	(2021) 95 ALJR 767 at 785 [88]; 392 ALR 540 at 560. cf R v Paine (1696) 5 Mod 163 at 167 [87 ER 584 at 587], quoted in Webb (1928) 41 CLR 331 at 364.]  [247:  	Webb (1928) 41 CLR 331 at 364; Trkulja (2018) 263 CLR 149 at 164-165 [40]; Voller (2021) 95 ALJR 767 at 775 [30], 780 [66], 785 [88]; 392 ALR 540 at 547, 554, 560.]  [248:  	Lee (1934) 51 CLR 276 at 288; Voller (2021) 95 ALJR 767 at 775 [28], 785 [88]; 392 ALR 540 at 547, 560.] 

85 	In this case, Google and The Age Online do have an objective common intention. As the explanations of Google's business model and the operation of the Google search engine system make clear, Google's assertion in argument that it is "completely agnostic as to what hyperlinks a user will click on" must be rejected. Google and The Age Online have each engaged in "concerted actions towards a common end"[footnoteRef:249] – to communicate the Underworld Article to readers. That the Google search engine system might be characterised as "assisting" its users to access news articles does not negate that it has an objective common intention with The Age Online – to facilitate access to news articles to those users. [249:  	The Koursk [1924] P 140 at 152, quoting Clerk and Lindsell on Torts, 7th ed (1921) at 60. See also Thompson (1996) 186 CLR 574 at 581, 600; Williams, Joint Torts and Contributory Negligence (1951) at 10; Clerk & Lindsell on Torts, 23rd ed (2020) at 293-296 [4-03]-[4-06].] 

Graffitied wall cases
86 	Earlier cases – referred to as the "graffitied wall" cases[footnoteRef:250] – have concerned whether an owner of a building or noticeboard on which a defamatory statement was initially affixed by a third party was a publisher because they had "consented to, or approved of, or adopted, or promoted, or in some way ratified, the continued presence of" the defamatory statement so that other persons could continue to read it[footnoteRef:251]. Google called in aid such concepts, submitting that it should not be characterised as doing any of those things when the Google search engine system (which it created and operates) displays its hyperlinked search results. As was explained in Voller[footnoteRef:252], "[t]here is plainly a critical difference between that line of cases, involving defendants who have played no role in the facilitation of publication prior to becoming aware of the defamatory matter" (emphasis in original) and cases such as the present. [250:  	Voller (2021) 95 ALJR 767 at 787 [103]; 392 ALR 540 at 563. See, eg, Byrne v Deane [1937] 1 KB 818; Urbanchich v Drummoyne Municipal Council (1991) Aust Torts Reports ¶81127.]  [251:  	Voller (2021) 95 ALJR 767 at 787 [103]; 392 ALR 540 at 563, quoting Urbanchich (1991) Aust Torts Reports ¶81-127 at 69,193. See also Voller (2021) 95 ALJR 767 at 778 [50]-[53]; 392 ALR 540 at 551-552.]  [252:  	(2021) 95 ALJR 767 at 787 [103]; see also 778 [54]; 392 ALR 540 at 563; see also 552.] 

87 	As has been explained, and as with the media companies in Voller, the operation of the Google search engine system which yielded the search result hyperlinked to the Underworld Article was an intentional act of facilitation by Google which preceded both the comprehension by third parties of the Underworld Article, and Google's knowledge of the defamatory nature of that article.
Relevance of Crookes v Newton
88 	A lot of emphasis was given in argument to the decision of Abella J in Crookes[footnoteRef:253], in which Abella J concluded that "a hyperlink, by itself, should never be seen as 'publication' of the content to which it refers"[footnoteRef:254]. That emphasis is misplaced for two reasons. First, Abella J relied in reasoning to that conclusion on two lines of authority – first-instance decisions of the United Kingdom and decisions from North America. Both lines of authority are inconsistent with the strict publication rule. Second, Abella J's treatment of hyperlinks as "references" which do not communicate the content of that to which they refer and require an act of a third party to comprehend that content is inconsistent with the application of the strict publication rule to publication by reference. It is necessary to address each of these matters in turn. [253:  	[2011] 3 SCR 269.]  [254:  	[2011] 3 SCR 269 at 280 [14].] 

First-instance decisions of the United Kingdom
89 	Abella J made express reference[footnoteRef:255] to the decisions of Eady J in Bunt v Tilley[footnoteRef:256] and Metropolitan International Schools Ltd v Designtechnica Corpn[footnoteRef:257], which she said suggested that "some acts are so passive that they should not be held to be publication", and noted that in Bunt it was held that there must be "knowing involvement in the process of publication of the relevant words"[footnoteRef:258] (emphasis in Bunt). Bunt and Metropolitan International Schools are inconsistent with the strict publication rule. Under the strict publication rule, "that a person merely plays a passive instrumental role in the process" of publication does not preclude them from being a publisher[footnoteRef:259] because "all degrees of participation in publication are publication"[footnoteRef:260]. As has been explained[footnoteRef:261], Google intends to and does participate in the publication. And under the strict publication rule, there is no requirement for "knowing involvement in the process of publication of the relevant words"[footnoteRef:262] (emphasis in original); a person is a publisher regardless of whether they knew that the matter contained defamatory content[footnoteRef:263]. [255:  	[2011] 3 SCR 269 at 283 [21].]  [256:  	[2007] 1 WLR 1243; [2006] 3 All ER 336.]  [257:  	[2011] 1 WLR 1743; [2010] 3 All ER 548.]  [258:  	Crookes [2011] 3 SCR 269 at 283 [21], quoting Bunt [2007] 1 WLR 1243 at 1249 [23]; [2006] 3 All ER 336 at 342.]  [259:  	cf Bunt [2007] 1 WLR 1243 at 1249 [23]; [2006] 3 All ER 336 at 342.]  [260:  	Trkulja (2018) 263 CLR 149 at 164 [40]. See also Webb (1928) 41 CLR 331 at 364, quoting Starkie, A Treatise on the Law of Slander and Libel, 2nd ed (1830), vol II at 225; Voller (2021) 95 ALJR 767 at 775 [30], 780 [66], 785 [88]; 392 ALR 540 at 547, 554, 560.]  [261:  	See [117]-[125] above.]  [262:  	cf Bunt [2007] 1 WLR 1243 at 1249 [23]; [2006] 3 All ER 336 at 342.]  [263:  	Lee (1934) 51 CLR 276 at 288; Voller (2021) 95 ALJR 767 at 775 [27], 780 [66]; 392 ALR 540 at 547, 554.] 

90 	Google cannot, in any event, be described as playing a "passive instrumental role in the process"[footnoteRef:264] of publication. Google is not the company that makes the router that connects the user's computer to the internet[footnoteRef:265]; Google is not the internet service provider that connects the user to the web[footnoteRef:266]; and, contrary to Google's submission in argument, its position is in no way analogous to a person who supplies fuel to a truck that delivers a newspaper which contains defamatory material. [264:  	Crookes [2011] 3 SCR 269 at 283 [21], quoting Bunt [2007] 1 WLR 1243 at 1249 [23]; [2006] 3 All ER 336 at 342.]  [265:  	cf Anderson v New York Telephone Co (1974) 35 NY 2d 746 at 751. See also Godfrey v Demon Internet Ltd [2001] QB 201 at 209; Collins, The Law of Defamation and the Internet, 3rd ed (2010) at 1819 [2.18], 644.]  [266:  	cf Bunt [2007] 1 WLR 1243; [2006] 3 All ER 336.] 

North American authorities
91 	The United States authorities referred to by Abella J, which concerned the single publication rule, also appear to have been a particular influence on Abella J's reasoning[footnoteRef:267]. The Australian law of defamation differs markedly from the path that has been taken in North America. That difference was identified and emphasised in Dow Jones[footnoteRef:268]. The core difference is that Australia treats every publication as a separate cause of action[footnoteRef:269], whereas the prevailing rule in the United States, originating in the courts of New York[footnoteRef:270], has been a single publication rule[footnoteRef:271]. Under that rule, a plaintiff can only bring one action for all publications made of defamatory material[footnoteRef:272], unless it can be established that a subsequent publication falls within the "republication" exception to that rule[footnoteRef:273], discussed below. Decided within a jurisdiction where the single publication rule was firmly rooted and in the context of the republication exception, the approach taken in the New York cases of Klein v Biben[footnoteRef:274] and MacFadden v Anthony[footnoteRef:275], endorsed by Abella J[footnoteRef:276], was that a bare reference to an earlier publication does not give rise to a new or separate cause of action. The single publication rule was squarely considered and rejected by this Court in Dow Jones[footnoteRef:277]. [267:  	Crookes [2011] 3 SCR 269 at 284 [22]-[23], citing Klein v Biben (1946) 296 NY 638 and MacFadden v Anthony (1952) 117 NYS 2d 520. See also Carter v BC Federation of Foster Parents Assn (2005) 257 DLR (4th) 133, cited in Crookes [2011] 3 SCR 269 at 284 [24].]  [268:  	(2002) 210 CLR 575.]  [269:  	Dow Jones (2002) 210 CLR 575 at 600 [27], citing Duke of Brunswick v Harmer (1849) 14 QB 185 [117 ER 75] and McLean v David Syme & Co Ltd (1970) 72 SR (NSW) 513 at 519-520, 528.]  [270:  	See Galligan v Sun Printing & Publishing Assn (1898) 54 NYS 471; Gregoire v G P Putnam's Sons (1948) 81 NE 2d 45. See also Wood, "Cyber-Defamation and the Single Publication Rule" (2001) 81 Boston University Law Review 895 at 900.]  [271:  	Dow Jones (2002) 210 CLR 575 at 601 [29], citing Wood, "Cyber-Defamation and the Single Publication Rule" (2001) 81 Boston University Law Review 895 at 899.]  [272:  	Dow Jones (2002) 210 CLR 575 at 601-602 [29]-[31].]  [273:  	See Firth v New York (2002) 775 NE 2d 463 at 466; In re Philadelphia Newspapers LLC (2012) 690 F 3d 161 at 175; Clark v Viacom International Inc (2015) 617 Fed Appx 495 at 504-505. See also Wood, "Cyber-Defamation and the Single Publication Rule" (2001) 81 Boston University Law Review 895 at 900-901.]  [274:  	(1946) 296 NY 638 at 639-640.]  [275:  	(1952) NYS 2d 520 at 521.]  [276:  	Crookes [2011] 3 SCR 269 at 284 [25].]  [277: 	(2002) 210 CLR 575 at 601 [28], 604 [36].] 

92 	Moreover, the United States cases, and a Canadian case referred to by Abella J which applied them, were not concerned with hyperlinks. Klein[footnoteRef:278] was concerned with whether a statement in a newspaper article that further details could be found in an earlier article constituted republication of the earlier article. MacFadden[footnoteRef:279] was concerned with whether a radio broadcast "calling attention to" a magazine article constituted republication of the article. Carter v BC Federation of Foster Parents Assn[footnoteRef:280], which applied Klein and MacFadden, was concerned with, among other things, whether a reference in a newsletter to an online forum constituted publication of comments on the forum. In each case, the answer given was "no". Those decisions are inconsistent with the strict publication rule as restated in Voller[footnoteRef:281] and, in particular, the application of that rule to publication by reference, which is considered below[footnoteRef:282]. [278:  	(1946) 296 NY 638 at 639-640.]  [279:  	(1952) NYS 2d 520 at 521.]  [280:  	(2005) 257 DLR (4th) 133 at 138-139 [9], 140 [12].]  [281:  	(2021) 95 ALJR 767; 392 ALR 540. See also Lawrence v Newberry (1891) 64 LT 797; Marchant v Ford [1936] 2 All ER 1510 at 1512; Buchanan v Jennings [2005] 1 AC 115 at 127128 [12]; Gatley on Libel and Slander, 13th ed (2022) at 253-254 [7-050].]  [282:  	See [150][152].] 

93 [bookmark: _Ref104185316]	The "simple hyperlink" with which Abella J was concerned is, in any event, not a sufficient description of the Google search engine system and the search results generated by it[footnoteRef:283]. Abella J considered that "[a] reference to other content is fundamentally different from other acts involved in publication"[footnoteRef:284]. Abella J went on to state that[footnoteRef:285]: [283:  	See [117]-[125] above. See also Crookes [2011] 3 SCR 269 at 299-300 [64], 314-315 [99], 318 [110]; Collins, The Law of Defamation and the Internet, 3rd ed (2010) at 28 [2.43], 3940 [3.11]-[3.12], 85-86 [5.42].]  [284:  	Crookes [2011] 3 SCR 269 at 285 [26].]  [285:  	Crookes [2011] 3 SCR 269 at 285 [26].] 

"[r]eferencing on its own does not involve exerting control over the content. Communicating something is very different from merely communicating that something exists or where it exists. The former involves dissemination of the content, and suggests control over both the content and whether the content will reach an audience at all, while the latter does not." (emphasis in original)
94 	Not only is that distinction inconsistent with the strict publication rule, but the context – the reason why Abella J drew that distinction – is important. Abella J referred to the "ancillary" nature of the participation of a person making reference to defamatory material, even where a person's goal is "to expand that publication's audience", and observed that in such circumstances "the allegedly defamatory information has already been made available to the public by the initial publisher or publishers' acts"[footnoteRef:286]. That led Abella J to distinguish hyperlinks "from acts in the publication process like creating or posting the defamatory publication, and from repetition"[footnoteRef:287]. Such reasoning exhibits the influence of the republication exception to the single publication rule. The rationale for that exception is that the subsequent publication "is intended to and actually reaches a new audience"[footnoteRef:288], and it does not apply where an audience is referred to a defamatory publication's "preexisting dissemination"[footnoteRef:289]. As has been explained, the single publication rule provided the context for the approach taken in Klein[footnoteRef:290] and MacFadden[footnoteRef:291], upon which Abella J relied, but it forms no part of the law in Australia. [286:  	Crookes [2011] 3 SCR 269 at 285 [26].]  [287:  	Crookes [2011] 3 SCR 269 at 285 [26].]  [288:  	Firth (2002) 775 NE 2d 463 at 466.]  [289:  	Clark (2015) 617 Fed Appx 495 at 506, citing Philadelphia Newspapers (2012) 690 F 3d 161 at 174-175.]  [290:  	(1946) 296 NY 638.]  [291:  	(1952) NYS 2d 520.] 

95 	Although Abella J correctly identified that the hyperlink gives the hyperlinker – described in the reasons as the primary author, a concept not known in the law in Australia – no control over the content in the secondary article to which they have linked[footnoteRef:292], Abella J also correctly identified that "the person selecting the content to which [they] want[] to link might facilitate the transfer of information" (emphasis in original), which is "a traditional hallmark of publication"[footnoteRef:293]. That is the strict publication rule. [292:  	Crookes [2011] 3 SCR 269 at 285 [27], citing Lindsay, Liability for the Publication of Defamatory Material via the Internet, Melbourne Law School Centre for Media, Communications and Information Technology Law Research Paper No 10 (2000) at 14, 78-79 and Collins, The Law of Defamation and the Internet, 3rd ed (2010) at 27-28 [2.42]-[2.43], 85-86 [5.42].]  [293:  	Crookes [2011] 3 SCR 269 at 286 [29].] 

Publication by reference
96 [bookmark: _Ref103684761]	It is then necessary to address the fact that Abella J treated a hyperlink as a "reference" and considered that hyperlinks "share the same relationship with the content to which they refer as do references"[footnoteRef:294]. As Abella J put it, "[b]oth communicate that something exists, but do not, by themselves, communicate its content"[footnoteRef:295]. The analogy is inapt and unhelpful. First, a defendant may be liable for publication by referring to a statement originally published on another occasion by them or another[footnoteRef:296]. The latest edition of Gatley on Libel and Slander[footnoteRef:297], under the heading "Publication by reference", puts it in these terms: [294:  	Crookes [2011] 3 SCR 269 at 286 [30].]  [295:  	Crookes [2011] 3 SCR 269 at 286 [30].]  [296:  	Gatley on Libel and Slander, 13th ed (2022) at 253-254 [7050]. See also Crookes [2011] 3 SCR 269 at 297 [58].]  [297:  	Gatley on Libel and Slander, 13th ed (2022) at 253-254 [7-050] (footnotes omitted). See also George, Defamation Law in Australia, 3rd ed (2017) at 143 [7.8].] 

"It is clear that a defendant may be liable for publication by referring to a statement originally published on another occasion by himself or another: eg if A writes a defamatory publication of C and D then writes, 'A description of C may be found in A's work'. Whether a defendant is liable on this basis will be a matter of fact and degree. In such cases it may be that the correct analysis is not so much that D republishes what A has written but that he procures a publication of it by leading readers to it, for what they see is the original work of A, though that makes no difference to D's liability. An obvious modern instance would be where the defendant incorporates on a website a link to another site containing material defamatory of the claimant." (emphasis in original)
97 	Among the cases cited in Gatley is Buchanan v Jennings[footnoteRef:298], a decision of the Privy Council on appeal from the Court of Appeal of New Zealand. A member of the Parliament of New Zealand made a defamatory statement about the plaintiff in the House of Representatives. That was protected by absolute privilege. He later told a journalist, outside the House, that he "did not resile" from his earlier statement inside the House. The plaintiff sued, relying on the statement to the journalist as a republication by reference of the earlier statement. The question was whether the absolute privilege protecting the statement made in the House protected the statement made outside the House. The Board held that it did not. In reasoning to that conclusion, Lord Bingham said[footnoteRef:299]: [298:  	[2005] 1 AC 115.]  [299:  	Buchanan [2005] 1 AC 115 at 127 [12].] 

"It is clear that at common law every republication of a libel is a new libel and a new cause of action. The republisher of the libel may or may not be the same as the original publisher. The republication may or may not be made on an occasion enjoying any privilege (whether absolute or qualified) attaching to an earlier publication or republication. It is further clear (see Gatley on Libel and Slander, 10th ed (2004), para 6.33) that a defendant may be liable for republishing by reference to a statement originally published on another occasion by himself or another." (emphasis added)
98 [bookmark: _Ref103684770]	In 2014, the Court of Appeal of England and Wales in Makudi v Baron Triesman of Tottenham[footnoteRef:300] held that a "reference to an earlier parliamentary statement" is capable of being "taken as a fresh publication of it" and there is "no significance to the distinction ... between repetition and reference". Similarly, in the Canadian decision of Spike v Golding[footnoteRef:301], a newspaper had published an article which made reference to an earlier defamatory article it had published after proceedings had been instituted by the plaintiff in respect of the first article. The second article referred to those proceedings and stated that the publisher "was prepared to prove all the paper had stated and a good deal more"[footnoteRef:302]. The Nova Scotia Supreme Court held that "publication was sufficiently shown"[footnoteRef:303]. And a reference may be made not only by the original publisher, but by another party, and yet constitute publication[footnoteRef:304]. [300:  	[2014] QB 839 at 851 [28].]  [301:  	(1895) 27 NSR 370.]  [302:  	(1895) 27 NSR 370 at 372.]  [303:  	(1895) 27 NSR 370 at 374.]  [304:  	Marchant [1936] 2 All ER 1510; Gatley on Libel and Slander, 13th ed (2022) at 253-254 [7-050]. See also Lawrence (1891) 64 LT 797.] 

99 	Second, Abella J said that hyperlinks and references both require some act on the part of a third party before they gain access to the content[footnoteRef:305]. An act of a third party – comprehension by a third party – is a necessary element of publication, as publication is bilateral[footnoteRef:306]. The fact that that element is addressed separately is not new[footnoteRef:307]. A third party will often, if not always, have to act to access defamatory information – to turn their head to see a defamatory placard, to turn the pages after reading a headline on the front page of a newspaper or a chapter heading in the table of contents of a book, to scroll through their Facebook feed, or, as here, to click on a hyperlink[footnoteRef:308]. [305:  	Crookes [2011] 3 SCR 269 at 286 [30].]  [306:  	Dow Jones (2002) 210 CLR 575 at 600 [26]; Voller (2021) 95 ALJR 767 at 774 [23], 779 [61]; 392 ALR 540 at 546, 553.]  [307:  	See, eg, Sadgrove v Hole [1901] 2 KB 1; Huth v Huth [1915] 3 KB 32; Sims v Jooste [No 2] [2016] WASCA 83 at [18].]  [308:  	cf Crookes [2011] 3 SCR 269 at 313 [96].] 

100 	But the two matters relied upon by Abella J – that a hyperlink is a mere reference and that to access the content requires an act of a third party – also demonstrate that observing that a hyperlink by itself is "content-neutral"[footnoteRef:309] is itself a neutral consideration; it is not determinative[footnoteRef:310]. Knowledge of defamatory content has never been a necessary element for publication[footnoteRef:311]. Knowledge is addressed in the available defences. [309:  	Crookes [2011] 3 SCR 269 at 286 [30].]  [310:  	See also [147] above.]  [311:  	Lee (1934) 51 CLR 276 at 288; Voller (2021) 95 ALJR 767 at 775 [27], 780 [68]; 392 ALR 540 at 547, 554.] 

Does the strict publication rule require modification?
101 [bookmark: _Ref103871826]	Before turning to the defences, it is necessary to revisit a question addressed in Voller: "Formulated in the age of print"[footnoteRef:312], does the strict publication rule require modification in order to deal with search engines and hyperlinks or, more particularly, the Google search engine system and the hyperlink in this case? The law of defamation has consistently had to grapple with technological advances, which are "much older than the Internet and the World Wide Web"[footnoteRef:313]. The common law was not seen to require modification in order to deal with the advent of the telegraph or the telephone[footnoteRef:314], radio or television[footnoteRef:315], the internet[footnoteRef:316] or social media[footnoteRef:317]. And it has not been shown to require modification in order to deal with the Google search engine system and the hyperlink in this case. Google was a disseminator of the Underworld Article – a publisher[footnoteRef:318]. An innocent disseminator is still a publisher but has a defence to a cause of action in defamation, not a denial of the element of publication[footnoteRef:319]. [312:  	Voller (2021) 95 ALJR 767 at 781 [71]; 392 ALR 540 at 555.]  [313:  	Dow Jones (2002) 210 CLR 575 at 605 [38].]  [314:  	Voller (2021) 95 ALJR 767 at 781 [71]; 392 ALR 540 at 555556.]  [315:  	Voller (2021) 95 ALJR 767 at 781-782 [72][73]; 392 ALR 540 at 556.]  [316: 	Dow Jones (2002) 210 CLR 575.]  [317: 	Voller (2021) 95 ALJR 767; 392 ALR 540.]  [318:  	Voller (2021) 95 ALJR 767 at 782 [75]; 392 ALR 540 at 557.]  [319:  	Voller (2021) 95 ALJR 767 at 777 [41], 778 [49], 782 [74][76], 784 [85], 790 [118], 792 [126], 793 [128]; 392 ALR 540 at 549, 551, 556-557, 559-560, 567, 570, 571.] 

Innocent dissemination
102 	The principles are not in dispute. Innocent dissemination is a defence to liability as a publisher, not a denial of the element of publication[footnoteRef:320], developed by courts to mitigate the harshness of the strict publication rule[footnoteRef:321]. To succeed in a defence of innocent dissemination at common law or under the Defamation Act 2005 (Vic), the onus, relevantly, is on a subordinate distributor who claims the benefit of the defence[footnoteRef:322] to prove that they did not know that the publication contained a libel; that they did not know, and had no ground for supposing, that the publication was likely to contain a libel; and that their ignorance was not due to any negligence on their part[footnoteRef:323]. [320:  	Voller (2021) 95 ALJR 767 at 777 [41], 778 [49], 782 [74][76], 784 [85], 790 [118], 792 [126], 793 [128]; 392 ALR 540 at 549, 551, 556-557, 559-560, 567, 570, 571.]  [321:  	Voller (2021) 95 ALJR 767 at 776 [36]; 392 ALR 540 at 548.]  [322:  	Thompson (1996) 186 CLR 574 at 593; cf 596; Voller (2021) 95 ALJR 767 at 784 [84]; 392 ALR 540 at 559. See also Vizetelly [1900] 2 QB 170 at 180.]  [323:  	Emmens (1885) 16 QBD 354 at 357, 358; Vizetelly [1900] 2 QB 170 at 180; Thompson (1996) 186 CLR 574 at 585, 593; Defamation Act, s 32(1).] 

103 	The present appeal concerns the second element, which Gaudron J in Thompson v Australian Capital Television Pty Ltd[footnoteRef:324] said "can conveniently be expressed as whether the distributor knew or ought to have known that [the publication] contained a libel". As expressed in the Defamation Act, the question is whether the subordinate distributor "neither knew, nor ought reasonably to have known, that the matter was defamatory"[footnoteRef:325], and that that lack of knowledge "was not due to any negligence on the part of" the subordinate distributor[footnoteRef:326]. [324:  	(1996) 186 CLR 574 at 592, citing Sun Life Assurance Co of Canada v W H Smith and Son Ltd (1933) 150 LT 211 at 212. See also Thompson (1996) 186 CLR 574 at 593.]  [325:  	Defamation Act, s 32(1)(b).]  [326:  	Defamation Act, s 32(1)(c). See also Vizetelly [1900] 2 QB 170 at 180; Thompson (1996) 186 CLR 574 at 585, 593; Voller (2021) 95 ALJR 767 at 784 [84]; 392 ALR 540 at 559.] 

104 	The issue that divided the parties was precisely what knowledge was required for the common law defence and s 32(1)(b) of the Defamation Act. Google submitted that something other than a "mere notification" of a claim should be required, and that, "[a]t the very least", there should be a notice setting out "the imputations of concern and ... an explanation as to why [those imputations] cannot be justified or excused". In support of that contention, Google referred to the decision of Lord Denning MR in Goldsmith v Sperrings Ltd[footnoteRef:327], in which his Lordship (in dissent) held that the defence should apply unless the subordinate distributor "knew or ought to have known that the [publication] contained a libel on the plaintiff ... which could not be justified or excused". Google sought to have this Court focus on the quality of the notice said to be necessary to defeat its lack of knowledge for the purposes of its defence. For reasons of principle, practicality and fairness, Google's submission should be rejected. [327:  	[1977] 1 WLR 478 at 487; [1977] 2 All ER 566 at 572.] 

105 	At a level of principle, the defence of innocent dissemination is one of "confession" and "avoidance"[footnoteRef:328]. That is, once publication has been established, as it has been here, the onus is on the defendant to satisfy a court of its lack of knowledge or constructive knowledge of the defamatory nature of the material[footnoteRef:329]. Acceptance of Google's submission would require that the plaintiff prove that the notice given to the subordinate distributor was sufficient to negate its presumed lack of knowledge. That is contrary to principle because it inverts the onus of proof. [328:  	Voller (2021) 95 ALJR 767 at 782 [74]; 392 ALR 540 at 556.]  [329:  	Thompson (1996) 186 CLR 574 at 593; cf 596; Voller (2021) 95 ALJR 767 at 784 [84]; 392 ALR 540 at 559. See also Vizetelly [1900] 2 QB 170 at 180.] 

106 	Further, the requirement that the subordinate distributor lack knowledge of the defamatory nature of the material is not concerned with whether the material is actually defamatory, in the sense that it is actionable. The bar has been and remains lower. In Emmens v Pottle[footnoteRef:330], Lord Esher MR and Bowen LJ each said that the defence will not be available if the subordinate distributor knew or ought to have known that the material was "likely" to contain a libel. Similarly, Romer LJ in Vizetelly v Mudie's Select Library Ltd[footnoteRef:331] said that there must not have been anything in the work "which ought to have led him to suppose that it contained a libel" (emphasis added). Or, as Gaudron J said in Thompson[footnoteRef:332], all that is required is that the subordinate distributor "neither knew nor ought to have known of the defamatory character" of that material. Such statements must be understood so as only to require, for the defence to fail, that the subordinate distributor knew or reasonably ought to have known, for any reason, that the material was "likely to lead an ordinary reasonable person to think less of the person concerned"[footnoteRef:333]. What will be sufficient will vary from case to case and from libel to libel. [330:  	(1885) 16 QBD 354 at 357, 358.]  [331:  	[1900] 2 QB 170 at 180.]  [332:  	(1996) 186 CLR 574 at 593.]  [333:  	Defteros [2020] VSC 219 at [245].] 

107 [bookmark: _Ref103700525]	That conclusion is reinforced by matters of practicality and fairness. Google's submission, put differently, is that a potential plaintiff should only be able to defeat the defence of innocent dissemination if the plaintiff details the imputations sought to be conveyed by the allegedly defamatory content and explains why there are no available defences. To simply state that proposition is to see how impractical and unfair such a position would be to the vast majority of potential plaintiffs. The trial judge and the Court of Appeal correctly rejected Google's submission in this case[footnoteRef:334]. The notice given to Google fixed it with knowledge that Mr Defteros claimed that the Underworld Article was defamatory. As has been explained, a solicitor completed a removal request form provided on the Google website and included the URL to the Underworld Article, which Google's employee could have clicked. The fact that inaccurate statements were made to Google in that removal request and subsequent correspondence about the Underworld Article does not and cannot alter the position that, a reasonable period after the completion of the removal request form, Google was aware of the claimed "defamatory character" of the article and could read the article[footnoteRef:335]. In those circumstances, after a reasonable time, which on the evidence was one week after the removal request, Google could not establish its defence of innocent dissemination. [334:  	See also Duffy Full Court (2017) 129 SASR 304 at 335 [98].]  [335:  	cf Thompson (1996) 186 CLR 574 at 593.] 

Qualified privilege
Common law
108 	At common law, a defamatory statement receives qualified protection when it is made in discharge of a duty or in furtherance or protection of an interest where the recipient of the defamatory statement has a corresponding duty to receive or interest in receiving it[footnoteRef:336]. Reciprocity of duty or interest is essential[footnoteRef:337]. As was stated in Bashford v Information Australia (Newsletters) Pty Ltd[footnoteRef:338], such an "occasion" may exist where a statement is: [336:  	Papaconstuntinos (2012) 249 CLR 534 at 541 [8]. See also Adam v Ward [1917] AC 309 at 318, 320321, 334.]  [337:  	Lange (1997) 189 CLR 520 at 570, citing Adam [1917] AC 309 at 334; Bashford (2004) 218 CLR 366 at 373 [9], 385 [53], 386387 [55].]  [338:  	(2004) 218 CLR 366 at 373 [9], quoting Toogood v Spyring (1834) 1 Cr M & R 181 at 193 [149 ER 1044 at 1049-1050].] 

"fairly made by a person in the discharge of some public or private duty, whether legal or moral, or in the conduct of his own affairs, in matters where his interest is concerned. ... If fairly warranted by any reasonable occasion or exigency, and honestly made, such communications are protected for the common convenience and welfare of society".
109 	The concept of "interest" is used "in the broadest popular sense, as when we say that a [person] is 'interested' in knowing a fact – not interested in it as a matter of gossip or curiosity, but as a matter of substance apart from its mere quality as news"[footnoteRef:339]. A corollary of that proposition is that an interest is generally not found if the publication is to the world at large[footnoteRef:340] because "a person has no legitimate interest or duty" in making such a publication merely because "the subject matter of the publication is one in which the public is interested"[footnoteRef:341]. And the emphasis is on "duties and interests rather than the state of mind of the defendant"[footnoteRef:342]. In asking the ultimate question whether an occasion is privileged because there is such reciprocity of duty or interest between the maker and the recipient of the matter, it is to be asked, "[w]hat legal, social, or moral duties or interests were engaged between the [defendant] as publisher and those [persons] to whom it published"[footnoteRef:343]? [339:  	Howe (1910) 11 CLR 361 at 398.]  [340:  	Theophanous (1994) 182 CLR 104 at 133; Stephens (1994) 182 CLR 211 at 261; Lange (1997) 189 CLR 520 at 570, 572; Aktas (2010) 241 CLR 79 at 87 [14].]  [341:  	Stephens (1994) 182 CLR 211 at 261, citing Loveday v Sun Newspapers Ltd (1938) 59 CLR 503 at 513, Banks v Globe & Mail Ltd (1961) 28 DLR (2d) 343 at 351, Morosi v Mirror Newspapers Ltd [1977] 2 NSWLR 749 at 778 and Nationwide News Pty Ltd v Wiese (1990) 4 WAR 263 at 267.]  [342:  	Papaconstuntinos (2012) 249 CLR 534 at 551 [38], citing Harbour Radio Pty Ltd v Trad (2012) 247 CLR 31 at 47 [30] and Mitchell, The Making of the Modern Law of Defamation (2005) at 162.]  [343:  	Bashford (2004) 218 CLR 366 at 377 [23].] 

110 	In determining whether the occasion was privileged, the court examines all the circumstances of the case including "the nature of the defamatory communication, the status or position of the publisher, the number of recipients and the nature of any interest they had in receiving it, and the time, place and manner of, and reason for, the publication"[footnoteRef:344]. It is after considering these matters that the court "makes a judgment as to whether the publisher had a duty or interest that justified making the publication and whether the recipients, or some of them, had a duty to receive or interest in receiving"[footnoteRef:345] the material. This usually involves questions of public policy[footnoteRef:346]. [344:  	Bashford (2004) 218 CLR 366 at 386 [54]; see also 373 [10], quoting Guise v Kouvelis (1947) 74 CLR 102 at 116.]  [345: 	Bashford (2004) 218 CLR 366 at 386 [54].]  [346: 	Bashford (2004) 218 CLR 366 at 386 [54].] 

111 	Google submitted that the "common convenience and welfare of society as a whole" would be served by finding that Google has "an interest or duty to publish search results" hyperlinking to matter that is responsive to a user's search terms. In so submitting, it relied on the fact that the trial judge had held, under the statutory defence, that a significant number of the people to whom Google published the Underworld Article had a "legitimate interest[]" in reading it, including because they were "looking for a lawyer" or were "considering employment with [Mr Defteros'] firm"[footnoteRef:347]. Google contended that requiring it to remove its results where it cannot prove that all users have a sufficient interest would subvert "the greater interest ... to the lesser interest", which "does not serve the common convenience and welfare of society as a whole". [347:  	Defteros [2020] VSC 219 at [200]-[201].] 

112 	Google bore the onus of establishing the defence[footnoteRef:348]. The concurrent findings in the courts below were that Google had failed to establish that it provided its service to its users as a matter of legal, social or moral duty and failed to establish that it had a community or reciprocity of interest with those users. [348: 	Hebditch v MacIlwaine [1894] 2 QB 54 at 58; Howe (1910) 11 CLR 361 at 379; Loveday (1938) 59 CLR 503 at 510. See also Morosi [1977] 2 NSWLR 749 at 797.] 

113 	That is unsurprising. Here, Google published the defamatory material to users of its search engine system, including a small number of persons who accessed it out of "idle interest or curiosity"[footnoteRef:349]. The extent of the publication is relevant in determining whether the occasion is privileged. Publication to users without a legitimate interest is not privileged. As Higgins J made plain in Howe v Lees[footnoteRef:350], it is not sufficient that the interest in the published material arises out of curiosity or because of the material's "mere quality as news". It is publication to a particular person that is protected[footnoteRef:351]. [349:  	Defteros [2020] VSC 219 at [202].]  [350:  	(1910) 11 CLR 361 at 398.]  [351:  	Howe (1910) 11 CLR 361 at 368-369, quoted in Aktas (2010) 241 CLR 79 at 110 [97].] 

114 	Moreover, because the focus is on the community of duty or interest of the publisher and the recipient, contrary to Google's submissions, the phrase "common convenience and welfare of society as a whole" records a result and explains why the communication and the relevant duty or interest gave rise to an occasion of qualified privilege[footnoteRef:352]. The phrase "common convenience and welfare of society" comes from the judgment of Parke B in Toogood v Spyring[footnoteRef:353], which was endorsed by this Court in Lange v Australian Broadcasting Corporation[footnoteRef:354] and Bashford[footnoteRef:355]. Although in dissent in the result, McHugh J in Bashford[footnoteRef:356] explained, in terms which are not inconsistent with those of the plurality in that case[footnoteRef:357] and which were approved in Papaconstuntinos v Holmes à Court[footnoteRef:358], that such concepts do not determine whether the occasion is privileged. "They must be distinguished from the question whether society would recognise a duty or interest in the publisher making, and the recipient receiving, the communication in question"[footnoteRef:359] (emphasis added) and evidence must be adduced to show that "both the givers and the receivers of the defamatory information had a special and reciprocal interest in its subject matter" (emphasis in original)[footnoteRef:360]. In this case, the trial judge had no such evidence, and her Honour and the Court of Appeal were therefore correct to hold that no duty or interest of the requisite kind existed. [352:  	Bashford (2004) 218 CLR 366 at 386 [55].]  [353:  	(1834) 1 Cr M & R 181 at 193 [149 ER 1044 at 1050].]  [354:  	(1997) 189 CLR 520 at 565, 570.]  [355:  	(2004) 218 CLR 366 at 373 [9].]  [356:  	(2004) 218 CLR 366 at 386-387 [55]; see also 389 [63].]  [357:  	See Bashford (2004) 218 CLR 366 at 373 [10], 377 [24].]  [358:  	(2012) 249 CLR 534 at 554 [49]. See also Harbour Radio (2012) 247 CLR 31 at 71 [112].]  [359:  	Bashford (2004) 218 CLR 366 at 386-387 [55].]  [360:  	Bashford (2004) 218 CLR 366 at 387 [55], quoting Andreyevich v Kosovich (1947) 47 SR (NSW) 357 at 363.] 

Statutory qualified privilege – s 30 of the Defamation Act
115 	At trial and before the Court of Appeal, Google was successful in establishing its defence of statutory qualified privilege in relation to a "substantial proportion"[footnoteRef:361] of the 150 persons to whom the trial judge found it had published the Underworld Article. Its appeal to this Court in relation to the statutory defence is therefore confined to that "small number" of persons who the trial judge found had clicked on the hyperlink to the Underworld Article "out of idle interest or curiosity"[footnoteRef:362], which her Honour assessed for the purpose of damages as 50 persons. [361:  	Defteros [2020] VSC 219 at [203].]  [362:  	Defteros [2020] VSC 219 at [202].] 

116 	Google submitted that the Court of Appeal, and the Full Court in Duffy[footnoteRef:363], erred in proceeding on the basis that, for the purposes of s 30 of the Defamation Act, Google had to establish that its users had a "legitimate" interest in matter published to them by Google. Google submitted that the statutory defence is wider than the common law defence and extends to "any matter of genuine interest or 'apparent' interest". It submitted that, on the facts of this case, it was sufficient that: users had sought information about "george defteros" and had clicked on the hyperlink to the Underworld Article; the topic of the Underworld Article was of "considerable public interest"; the Underworld Article was "published by a reputable news source"; and a Google employee decided not to remove the Underworld Article from the search results in accordance with Google's "Reputable Source Defamation Push Back Policy", which policy the trial judge found was reasonable. That submission is rejected. It ignores the express words of s 30(1)(a) of the Defamation Act – namely, that "the recipient has an interest or apparent interest" (emphasis added). That interest must be a "legitimate interest", in the sense that it is "a matter of substance apart from its mere quality as news"[footnoteRef:364]. And the trial judge's finding that Google's "Reputable Source Defamation Push Back Policy" and its employee's reliance on it were reasonable does not alter the fact that Google's belief as to such an "apparent interest" could not be reasonable[footnoteRef:365] in respect of persons who did not hold that requisite interest. [363:  	See Duffy Full Court (2017) 129 SASR 304 at 394 [307], 422 [415], 436 [464].]  [364:  	Barbaro v Amalgamated Television Services Pty Ltd (1985) 1 NSWLR 30 at 40, citing Howe (1910) 11 CLR 361 at 398; Austin v Mirror Newspapers Ltd [1986] AC 299 at 312.]  [365:  	Defamation Act, s 30(2).] 

117 	In support of its contention that the statutory defence extends to "any matter of genuine interest", Google referred to a number of decisions of the New South Wales Court of Appeal[footnoteRef:366] and the decision of the Privy Council in Austin v Mirror Newspapers Ltd[footnoteRef:367]. The most appropriate summary of those cases can be found in the judgment of Hodgson JA (with whom Mason P and McColl JA agreed) in Echo Publications Pty Ltd v Tucker [No 3][footnoteRef:368]. Adopting that summary, Hodgson JA later explained that the high-water mark of the cases is that the sense of "interest" in the (former) New South Wales statutory defence of qualified privilege[footnoteRef:369] is "substantially wider" than that required under the common law[footnoteRef:370]. [366:  	Wright v Australian Broadcasting Commission [1977] 1 NSWLR 697 at 711; Morosi [1977] 2 NSWLR 749 at 797; Echo Publications Pty Ltd v Tucker [No 3] [2007] NSWCA 320 at [7]-[8]; Griffith [2010] NSWCA 257 at [103]-[104]. See also Barbaro (1985) 1 NSWLR 30 at 40.]  [367:  	[1986] AC 299 at 311-312.]  [368:  	[2007] NSWCA 320 at [7]-[8].]  [369:  	Defamation Act 1974 (NSW), s 22(1).]  [370:  	Griffith [2010] NSWCA 257 at [104].] 

118 	Even if that be accepted, as his Honour's survey of the authorities demonstrates, matters of "curiosity" or matters of interest for their "mere quality as news" are still not captured by the statutory defence[footnoteRef:371]. Accordingly, as no challenge was, or is, made to the trial judge's finding that a small number (assessed for the purpose of damages as 50 persons) clicked the link out of such curiosity, the defence cannot be made out in relation to those persons. [371:  	Echo [No 3] [2007] NSWCA 320 at [7]-[8], quoted in Griffith [2010] NSWCA 257 at [103].] 

Conclusion
119 	The appeal should be dismissed with costs.
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120 
121 EDELMAN AND STEWARD JJ.   The respondent is a solicitor who specialises in the field of criminal law. In 2004, a Melbourne newspaper, The Age, published an article ("the Underworld article") that was said to contain certain defamatory imputations concerning the respondent. The appellant is a multinational technology company that either itself or through its subsidiaries operates the Google internet search engine. In early 2016, entering the respondent's name into that search engine (or, to use the vernacular, "googling it") produced a series of results, one of which was a hyperlink to the Underworld article.
122 	In February 2016, a solicitor employed by Defteros Lawyers (the respondent's law firm) completed a Google "removal request form" in respect of the Underworld article. The appellant did not remove the article from the results generated by its search engine. Thereafter, about 150 individuals clicked the hyperlinked search result through to the Underworld article after googling the respondent's name. The issues for determination are whether the appellant was a publisher of the Underworld article for the purposes of the tort of defamation, and, if so, whether the defences of innocent dissemination and qualified privilege were available to it. For the reasons that follow, the appellant did not publish the Underworld article.
The facts in amplification
123 	The primary judge found that the Underworld article conveyed a defamatory imputation, namely that the respondent had crossed the line from being a professional solicitor to being a confidant and friend of criminal elements. That finding was not challenged. It is nonetheless noteworthy that, whilst the respondent was successful below, a consequence of the proceeding has been the reproduction of the Underworld article in the reasons of the primary judge. Anyone now using the Google search engine to find those reasons will naturally also find that article, albeit in a different place.
124 	The learned primary judge set out in detail the operation of the internet and of the Google search engine. Her Honour observed that each webpage has a Uniform Resource Locator ("URL") and that the code commonly used for creating webpages is called HyperText Markup Language or HTML. If one knows the URL of a webpage, one can type that URL into the address bar of a web browser and be taken to that webpage. Absent such knowledge, internet search engines – such as Google – provide a critical means of navigating the internet. Entering keywords into a search engine produces relevant search results. At the very least, those search results will contain hyperlinks to the URLs of potentially relevant and useful webpages, the vast majority of which are published by third parties. Sometimes the search results might contain additional words or phrases taken from a given webpage: this additional information is called a snippet.
125 	The Google search engine is highly successful and very popular with users of the internet. It is based upon web crawling and indexing to collate, rank, and organise the data from trillions of webpages. It then applies sophisticated algorithms to produce, within usually half a second, search results from those trillions of webpages. The algorithms yield results that are not displayed randomly but are ranked based upon an assessment of the relevance to the searched item. Every month, over 100 billion searches take place on Google. The Google search engine is fully automated; no human intervention is needed. However, humans designed the search engine and invented the algorithms it uses; thus, search engines generally operate "precisely as intended by those who own them"[footnoteRef:372]. [372:  	Trkulja v Google Inc LLC [No 5] [2012] VSC 533 at [27] per Beach J.] 

126 	It is in the appellant's interest to have a popular search engine. That is because the appellant or its subsidiaries, or both, carry on an advertising business[footnoteRef:373]. Whilst not the subject of specific findings below, using the Google search engine produces at least two different types of search results. The first set of results are advertisements that relate to the subject matter of the search; the second are the search results themselves. A different algorithm is used to produce the advertisements[footnoteRef:374]. These proceedings were not concerned with this aspect of the appellant's global business and different considerations may apply to advertisements with respect to the issue of publication. [373:  	See Google Inc v Australian Competition and Consumer Commission (2013) 249 CLR 435 at 448 [25] per French CJ, Crennan and Kiefel JJ. Which subsidiaries carried on which aspect of the appellant's business in Australia in 2016, if any, was not the subject of any evidence before the primary judge.]  [374:  	Google Inc v Australian Competition and Consumer Commission (2013) 249 CLR 435 at 448 [23] per French CJ, Crennan and Kiefel JJ.] 

127 	Googling the respondent's name in 2016 produced, amongst other things, the following result:
"Underworld loses valued friend at court -SpecialsGanglandKillings ...
www.theage.com.au > Features > Crime & Corruption ▼
June 18 2004 - Pub bouncerturnedcriminal lawyer George Defteros always prided himself on being able to avoid a king hit – The Age Online"
128 	In 2016, clicking on that hyperlinked search result produced the Underworld article. The respondent accepted that no part of this search result otherwise involved the publication of any defamatory material.
129 	The respondent did not sue The Age for defamation; instead, in 2010, the respondent sued two authors of a book that, amongst other things, contained a chapter based on the Underworld article. One of the two authors was also the author of the Underworld article. The claim settled at mediation, and it was a term of the settlement that the authors would make certain revisions to the book. In exchange, the respondent released the authors from all liability in relation to a number of matters, including any article published in The Age or its affiliated publications concerning the respondent.
130 	On 4 February 2016, the solicitor at Defteros Lawyers completed the Google "removal request form". He provided the URL of the Underworld article and made the following representations:
"In 2007 the subject of this article, Mr George Defteros, sued the publisher in defamation in the Victorian (Australia) Law Courts. The article was found to be defamatory and the publisher settled the matter, paying a confidential settlement sum. It was a term of the settlement that the article be removed from the internet."
131 	Each matter represented above was false. The respondent had never sued the publisher of the article; the article was never found by a court to be defamatory; the publisher never settled any proceeding with the respondent and never paid him any settlement sum; no term of any settlement existed that required the article to be removed from the internet; and no settlement of any proceeding with the publisher has ever existed.
132 	An employee of the appellant (or of one of its subsidiaries) who worked in the Google legal removals team responded to the removal request by asking for a copy of the court order. The solicitor responded with more falsehoods. He said that the matter had been settled in a mediation before it proceeded to trial and that the terms of settlement were confidential, but that the publisher had conceded that the article was defamatory and had agreed to remove the article from its website and accordingly from the internet. Again, none of that was true.
133 	In 2016, the appellant had a "Reputable Source Defamation Push Back Policy". That policy listed news sources that the appellant considered reputable, including The Age. In accordance with that policy, the appellant's employee sent the solicitor from Defteros Lawyers an email informing him that the appellant had decided not to remove the "content" from its search engine. The email stated that the appellant did not control the content of thirdparty webpages and encouraged the solicitor to deal directly with The Age. The primary judge decided that it was reasonable for the appellant to rely on sources it knew to be reputable in order to determine what content should be removed. It was also reasonable for the appellant to refer the solicitor to The Age given that the solicitor had contended that a settlement had previously been entered into between the respondent and that newspaper. Finally, given the business environment in which the appellant operates, the primary judge also found that it was not unreasonable for it to take no further steps to determine the accuracy of the Underworld article. None of these findings was challenged on appeal.
134 	Between 11 February 2016 and 24 December 2016, about 150 people clicked on the hyperlink to the Underworld article following a Google search of the respondent's name. The primary judge found that a substantial proportion of those who undertook the searches had a legitimate interest in receiving information about the respondent, for the purposes of the statutory defence of qualified privilege. For example, some people were looking for a lawyer, were existing clients looking for the firm's contact details, or were considering employment with Defteros Lawyers. However, a small number had no such legitimate interest and searched the respondent's name out of idle interest or curiosity.
The case below
135 	It was never suggested that the appellant was a publisher of the Underworld article – which was the work of a third party – merely upon the presentation on a computer screen, or like device, of the search results themselves, although no one disputed that the appellant was a publisher of those very results.
136 	Instead, applying the decision of this Court in Webb v Bloch[footnoteRef:375], the primary judge found that the appellant became the publisher of the Underworld article each time a person clicked on the hyperlink to that newspaper article. In Webb, Isaacs J said[footnoteRef:376]: [375:  	(1928) 41 CLR 331.]  [376:  	(1928) 41 CLR 331 at 363364, quoting Folkard, The Law of Slander and Libel, 5th ed (1891) at 439 (second and third emphases added by Isaacs J, footnote omitted by Isaacs J).] 

"The term published is the proper and technical term to be used in the case of libel, without reference to the precise degree in which the defendant has been instrumental to such publication; since, if he has intentionally lent his assistance to its existence for the purpose of being published, his instrumentality is evidence to show a publication by him."
137 	Echoing the foregoing language, the primary judge decided that because the provision of the hyperlinked search result was "instrumental" to the communication of the Underworld article and because this lent "assistance" to the publication of that article to a searcher of the respondent's name, the appellant published the Underworld article. As the primary judge observed, "[t]his is exactly what the Google search engine is designed to do"[footnoteRef:377]. In her Honour's view[footnoteRef:378]: [377:  	Defteros v Google LLC [2020] VSC 219 at [54] per Richards J.]  [378:  	Defteros v Google LLC [2020] VSC 219 at [55] per Richards J.] 

"the provision of a hyperlink within a search result facilitates the communication of the contents of the linked webpage to such a substantial degree that it amounts to publication of the webpage".
138 	The primary judge was also of the view that the appellant was only a secondary and not a primary publisher. The respondent did not dispute this. Given that the appellant's search engine must traverse trillions of webpages on billions of occasions each month, inferentially the appellant will have no actual knowledge of the content of those pages, save in exceptional circumstances. It will also, inferentially, and subject to exceptional circumstances, know nothing about: the authors of those webpages; why the webpages have been created; and whether the information they convey is accurate. Again, inferentially, and subject to exceptions, the appellant will know few specifics about the users of its search engine or their motivations for making particular searches.
139 	Because of the foregoing, according to her Honour, the appellant will "almost always, if not always"[footnoteRef:379] have a defence of innocent dissemination at common law before it is given notice that its search engine has produced a link to defamatory material. But the primary judge considered that once a proper notification has been given, the appellant would then have a reasonable period of time to remove the webpage from its search results before it may be liable. The evidence suggested that a reasonable period of time was one week. [379:  	Defteros v Google LLC [2020] VSC 219 at [58] per Richards J, quoting Google Inc v Trkulja (2016) 342 ALR 504 at 591 [353] per Ashley, Ferguson and McLeish JJA.] 

140 	Here, and despite its falsity, the primary judge was satisfied that the content of the removal request of 4 February 2016 sufficiently notified the appellant that its search results were producing a link to the Underworld article, which the respondent claimed was defamatory of him. It followed that, from 11 February 2016, the defence of innocent dissemination was not available to the appellant for what was said to be its publication of the Underworld article during 2016 to about 150 individuals who had googled the name of the respondent. However, a defence of statutory qualified privilege was made out in relation to a substantial proportion of these acts of publication. The primary judge awarded general damages, after mitigation, of $40,000.
141 	The reasoning of the primary judge is consistent with the conclusion of Beach J in Trkulja v Google Inc LLC [No 5][footnoteRef:380], where his Honour decided that it was open to a jury to conclude that the appellant was a publisher of thirdparty webpages hyperlinked in results generated by using its search engine. The appellant's argument in that case – that it could not have been a publisher because of the passive nature of its involvement – was rejected. Beach J said[footnoteRef:381]: [380:  	[2012] VSC 533 at [30].]  [381:  	[2012] VSC 533 at [28].] 

"To say as a general principle that if an entity's role is a passive one then it cannot be a publisher, would cut across principles which have formed the basis for liability in the newsagent/library type cases and also in those cases where someone with power to remove a defamatory publication chooses not to do so in circumstances where an inference of consent can be drawn."
142 	A similar conclusion was reached by McDonald J in Trkulja v Google Inc[footnoteRef:382]. On appeal, this Court observed that McDonald J was correct to conclude that it was "strongly arguable" that the appellant's intentional participation in the communication of allegedly defamatory results to search engine users supported a finding of publication[footnoteRef:383]. [382:  	[2015] VSC 635 at [45].]  [383:  	Trkulja v Google LLC (2018) 263 CLR 149 at 163 [38] per Kiefel CJ, Bell, Keane, Nettle and Gordon JJ. A similar observation was made by Steward J in Fairfax Media Publications Pty Ltd v Voller (2021) 95 ALJR 767 at 802 [168]; 392 ALR 540 at 582583.] 

143 	The Court of Appeal of the Supreme Court of Victoria upheld the primary judge's decision in this case. It referred extensively to the decision of the Full Court of the Supreme Court of South Australia in Google Inc v Duffy[footnoteRef:384]. The Court of Appeal decided that the relevant issue for determination might be framed – as it was in Duffy – as follows[footnoteRef:385]: [384:  	(2017) 129 SASR 304.]  [385:  	Defteros v Google LLC [2021] VSCA 167 at [77] per Beach, Kaye and Niall JJA, quoting Google Inc v Duffy (2017) 129 SASR 304 at 343 [135] per Kourakis CJ (Peek and Hinton JJ relevantly agreeing).] 

"whether [in relation to the Underworld article] Google's role as facilitator through its search engine [was] sufficiently proximate to the display of the search results [and the text of the Underworld article when its hyperlink was clicked on] [so as] to constitute participation in the publication of [the Underworld article]".
144 	In Duffy, the Full Court decided that the appellant was the publisher of hyperlinks and snippets that were themselves defamatory and that more directly drew the defamatory content of the thirdparty webpage to the attention of the searcher. The Court of Appeal in this case recognised that Kourakis CJ had left open the possibility that the appellant might be a publisher even if the hyperlink or snippet did not itself contain defamatory material[footnoteRef:386]. Kourakis CJ had observed that there may be circumstances, "depending on both the ease with which the hyperlink can be accessed, and the information provided by the hyperlink (whether or not that information is defamatory in itself)"[footnoteRef:387], in which a search result might incorporate and thereby publish a thirdparty webpage. [386:  	Defteros v Google LLC [2021] VSCA 167 at [78] per Beach, Kaye and Niall JJA.]  [387:  	Google Inc v Duffy (2017) 129 SASR 304 at 356 [172] per Kourakis CJ (Peek and Hinton JJ relevantly agreeing) (emphasis added).] 

145 	The Court of Appeal was also influenced by the judgment of Hinton J in Duffy. His Honour was of the view that a snippet "entices" a searcher to click upon a link to a webpage[footnoteRef:388]. Without needing to resort to concepts of adoption or endorsement of the kind considered in Byrne v Deane[footnoteRef:389], Hinton J held that "the hyperlink bespeaks a willingness on the appellant's part to transport the enticed searcher immediately to the relevant web page for more information – to publish the web page to those who, having read the snippet, want more information"[footnoteRef:390]. The act of enticement was an act of publication. [388:  	Google Inc v Duffy (2017) 129 SASR 304 at 467 [599].]  [389:  	[1937] 1 KB 818.]  [390:  	Google Inc v Duffy (2017) 129 SASR 304 at 467 [599].] 

146 	The Court of Appeal agreed with Hinton J's analysis, even though the search results in this case did not contain any snippets featuring defamatory material. The Court reasoned as follows[footnoteRef:391]: [391:  	Defteros v Google LLC [2021] VSCA 167 at [84][85] per Beach, Kaye and Niall JJA.] 

"We also agree with the observation of Hinton J in Duffy (FC) that a search result (snippet) may entice a searcher to click on the hyperlink to obtain the additional information available in response to the searcher's request.
In the present case, the Underworld article Search Result (containing the hyperlink to the Underworld article) was an enticement to the reader, in the way referred to by Hinton J, to click on the hyperlink to obtain more information about Mr Defteros when it published the words 'Underworld loses valued friend at court', 'SpecialsGanglandKillings', 'Crime & Corruption' and 'Pub bouncerturnedcriminal lawyer George Defteros always prided himself on being able to avoid a king hit – The Age Online'." (footnote omitted)
Routes to a conclusion of publication
147 	There are four ways in which a defendant might be found to be a publisher of a communication to a person that is defamatory of a different person. The first is where a defendant performs the actual act of communication. The other three are based on the attribution to a defendant of another's acts that form part of the process of communication: (ii) where a defendant authorises another to perform an act of communication and the communication is within the scope of that authority[footnoteRef:392]; (iii) where a defendant assists, in the sense of procures, provokes or conduces, another in performing the act of communication[footnoteRef:393]; and (iv) where a defendant ratifies or adopts the communication of another[footnoteRef:394]. [392:  	Webb v Bloch (1928) 41 CLR 331 at 364 per Isaacs J; Thompson v Australian Capital Television Pty Ltd (1996) 186 CLR 574 at 595 per Gaudron J.]  [393:  	Fairfax Media Publications Pty Ltd v Voller (2021) 95 ALJR 767 at 794 [131] per Edelman J, 804 [174] per Steward J; 392 ALR 540 at 572, 584.]  [394:  	See, eg, Byrne v Deane [1937] 1 KB 818; Australian Competition and Consumer Commission v Allergy Pathway Pty Ltd [No 2] (2011) 192 FCR 34; Urbanchich v Drummoyne Municipal Council (1991) Aust Torts Reports ¶81127.] 

148 	Putting to one side cases of negligent publication, the negligence for which, on one view, might better be treated as governed by principles developed in the law of negligence[footnoteRef:395], a defendant will only be responsible as a publisher if the defendant intended to perform the act of communication (instance (i)) or had a common intention, in the sense of an intention to communicate that is shared with the person whose communication they were authorising, assisting, or ratifying (instances (ii), (iii) and (iv)). Again putting negligence aside, it has been established for more than a century that in every instance a person must have an intention to communicate before they can be a publisher[footnoteRef:396]. [395:  	American Law Institute, Restatement (Second) of Torts (1977), §577, comment k. See, eg, Robb v Morrison (1920) 20 SR (NSW) 163 at 166 per Pring J; Theaker v Richardson [1962] 1 WLR 151 at 157-158 per Harman LJ, 161 per Pearson LJ; [1962] 1 All ER 229 at 235, 237-238.]  [396:  	See, eg, Pullman v Walter Hill & Co Ltd [1891] 1 QB 524 at 527 per Lord Esher MR; Huth v Huth [1915] 3 KB 32; Powell v Gelston [1916] 2 KB 615; Coulthard v South Australia (1995) 63 SASR 531 at 555 per Debelle J; Thompson v Australian Capital Television Pty Ltd (1996) 186 CLR 574 at 595 per Gaudron J. See also Jones et al (eds), Clerk & Lindsell on Torts, 23rd ed (2020) at 1599; Rolph et al, Balkin & Davis: Law of Torts, 6th ed (2021) at 664; Sappideen and Vines (eds), Fleming's The Law of Torts, 10th ed (2011) at 631; Barker et al, The Law of Torts in Australia, 5th ed (2012) at 323.] 

149 	The concept of intention in the tort of defamation is not a unique idea dreamed up by ingenious defamation lawyers. It has exactly the same meaning as the intention in other torts of strict liability such as trespass to land, trespass to goods, or false imprisonment. To "intend something is to intervene in the world to bring about a chosen consequence"[footnoteRef:397]. In the law of defamation, the relevant intention is generally proved by showing acts that reveal an "objective or manifested intention" to communicate[footnoteRef:398]. It is an intention that the act of communication be performed or an intention to authorise, assist, or ratify the act of communication being performed by another; it is not concerned with the consequences of the act or with issues of fault, such as the reasonableness of the act[footnoteRef:399]. [397:  	Douglas, Liability for Wrongful Interferences with Chattels (2011) at 68. See also Finnis, "Intention in Tort Law", in Owen (ed), Philosophical Foundations of Tort Law (1995) 229. ]  [398:  	Fairfax Media Publications Pty Ltd v Voller (2021) 95 ALJR 767 at 789 [112] per Edelman J; 392 ALR 540 at 565.]  [399:  	Fairfax Media Publications Pty Ltd v Voller (2021) 95 ALJR 767 at 789790 [115] per Edelman J; 392 ALR 540 at 566.] 

150 	The simplest illustration of the meaning of intention for the tort of defamation is the example of Lord Esher MR[footnoteRef:400], cited on many occasions[footnoteRef:401], of a person who writes a defamatory letter and places it in a locked drawer which is opened by a thief who communicates the contents of the letter to the world. There has been unanimity for more than a century that the writer is not a publisher. But what is the difference between that circumstance of non-publication and the circumstance of publication where the person writes exactly the same letter but leaves it in a prominent place where it is read by a third party? Both people have performed a voluntary act. In both cases the voluntary act was central to the communication of the defamatory material. But the difference is that the acts of the person who left the letter in a prominent place are sufficient for an inference that the person had "an intent to publish"; they had performed "an act for the purpose of communicating [the matter] to a third person"[footnoteRef:402]. [400:  	Pullman v Walter Hill & Co Ltd [1891] 1 QB 524 at 527.]  [401:  	Harper v Hamilton Retail Grocers' Association (1900) 32 OR 295 at 298 per Street J; Coulthard v South Australia (1995) 63 SASR 531 at 556 per Debelle J; R v Quick (2004) 148 A Crim R 51 at 65 [58] per Redlich J; David v Abdishou [2012] NSWCA 109 at [297]-[298] per McColl JA; Oriental Press Group Ltd v Fevaworks Solutions Ltd (2013) 16 HKCFAR 366 at 378 [21] per Ribeiro PJ. See also American Law Institute, Restatement (Second) of Torts (1977), §577, comment o, illustration 12.]  [402:  	American Law Institute, Restatement (Second) of Torts (1977), §577, comment k.] 

151 	The method of constituting a person as a publisher based on a common intention (sometimes described as a common design) is not confined to defamation but is applicable to all joint tortfeasors[footnoteRef:403]. In that respect, the decision of this Court in Lee v Wilson[footnoteRef:404] does not support any stricter and exceptional rule for the tort of defamation. In that case, Dixon J said that liability depended upon "mere communication of the defamatory matter to a third person"[footnoteRef:405]. But when his Honour in the following sentence went on to say that "communication may be quite unintentional", he was not excluding a requirement of an intention to publish. Read in context, this was a reference to a communication regardless of knowledge as to whether what had been conveyed was defamatory. Absent the need for such knowledge, the transmission of information is but a "mere communication". [403:  	Fairfax Media Publications Pty Ltd v Voller (2021) 95 ALJR 767 at 793 [129] per Edelman J, 800801 [163] per Steward J; 392 ALR 540 at 571, 580581.]  [404:  	(1934) 51 CLR 276.]  [405:  	(1934) 51 CLR 276 at 288.] 

152 	The decision of this Court in Fairfax Media Publications Pty Ltd v Voller[footnoteRef:406] concerned the posting of potentially defamatory statements by third parties as comments on news stories posted on the Facebook pages of certain media outlets. The issue for determination was whether the media outlets were also the subsidiary publishers of those thirdparty comments. This Court divided on the relevance of, and answer to the question of, whether the appellants intended the communication of all comments made by users on the appellants' Facebook pages.  [406:  	(2021) 95 ALJR 767; 392 ALR 540.] 

153 	Kiefel CJ, Keane and Gleeson JJ said that the "intention of the author of the defamatory matter is not relevant because the actionable wrong is the publication"[footnoteRef:407]. However, their Honours later considered the circumstance of a person who "intentionally lent [their] assistance" to the existence of defamatory matter for the purpose of publication and described that circumstance as "apposite" to the finding by Isaacs J in Webb of the liability of the solicitor enlisted by the defendants who had composed the defamatory circular "for the purpose of publication" and subsequently "consciously distributed it"[footnoteRef:408]. Their Honours added that the finding "points to the fact that it is the defendant's act of participation in publication which must be intentional, in the sense of being voluntary"[footnoteRef:409].  [407:  	(2021) 95 ALJR 767 at 775 [27] (footnote omitted); 392 ALR 540 at 547. By which their Honours must have meant that the actionable wrong is the publication of a libel: see Lee v Wilson (1934) 51 CLR 276 at 287 per Dixon J.]  [408:  	(2021) 95 ALJR 767 at 775-776 [33]; 392 ALR 540 at 548, quoting Webb v Bloch (1928) 41 CLR 331 at 363.]  [409:  	(2021) 95 ALJR 767 at 776 [33]; 392 ALR 540 at 548.] 

154 	Also in the majority, Gageler and Gordon JJ held that "all degrees of intentional participation in the process of publication constitute publication for the purposes of the law of defamation"[footnoteRef:410]. Their Honours concluded that the appellants had posted material on their Facebook pages "with the intention that third parties [would] comment on the material posted"[footnoteRef:411]. [410:  	(2021) 95 ALJR 767 at 785 [88]; 392 ALR 540 at 560.]  [411:  	(2021) 95 ALJR 767 at 787 [104]; 392 ALR 540 at 563.] 

155 	We dissented in Voller on the application of the concept of intention to the facts. In our view, by having on their Facebook pages the functionality for third-party "comment" upon stories posted by the appellants, the appellants could not possibly have intended to communicate, or to assist in the communication of, any and every remark by third parties upon their Facebook pages. All that they intended to communicate, or assist in the communication of, were those remarks that could genuinely be described as "comments" on the posted stories[footnoteRef:412]. [412:  	(2021) 95 ALJR 767 at 796 [141][143] per Edelman J, 805806 [178][180] per Steward J; 392 ALR 540 at 575, 586587.] 

The only route to publication in this case
No actual communication, no authorisation, and no ratification
156 	The Underworld article was not written by any employee or agent of the appellant; it was written by a reporter with no connection to the appellant, and published by an independent newspaper over which the appellant had no control or influence. The appellant did not in any way authorise the article to be written or published. And there was no submission that the appellant had ratified the communication of the article. Indeed, it was not suggested that the appellant had any prior knowledge of the existence of the article until February 2016, some 11 years after it first appeared in The Age. Even then, and following notification, the primary judge found that the appellant had acted reasonably in not removing the article from its search engine, and encouraging the solicitor from Defteros Lawyers to deal directly with The Age. The only real argument that might establish the appellant as a joint tortfeasor was that the appellant assisted The Age in publishing the Underworld article by providing the search results pursuant to a common intention shared with The Age to publish the Underworld article.
Assistance with a common design or a common intention to publish
157 	In Thompson v Australian Capital Television Pty Ltd, Brennan CJ, Dawson and Toohey JJ said of joint tortfeasors[footnoteRef:413]: [413:  	(1996) 186 CLR 574 at 580581. See also The Koursk [1924] P 140 at 159160 per Sargant LJ.] 

"As was said in The 'Koursk', for there to be joint tortfeasors 'there must be a concurrence in the act or acts causing damage, not merely a coincidence of separate acts which by their conjoined effect cause damage'. Principal and agent may be joint tortfeasors where the agent commits a tort on behalf of the principal, as master and servant may be where the servant commits a tort in the course of employment. … Otherwise, to constitute joint tortfeasors two or more persons must act in concert in committing the tort. Torts of all kinds may be joint and defamation is no exception." (emphasis added, footnote omitted)
158 	In other words, the requirement for a "common" intention is a requirement for the intention to be concurrent or shared and not merely a coincidence of separate intentions. Hence, in order to act with a common intention there must be a "concerted action towards a common end"[footnoteRef:414], which will exist in the case of a subsidiary publisher where that person has "assisted" the primary publisher "with a common intention to publish"[footnoteRef:415]. [414:  	The Koursk [1924] P 140 at 156 per Scrutton LJ, 159 per Sargant LJ, quoting Clerk and Lindsell, The Law of Torts, 7th ed (1921) at 5960.]  [415:  	Fairfax Media Publications Pty Ltd v Voller (2021) 95 ALJR 767 at 794 [133] per Edelman J; 392 ALR 540 at 572573.] 

159  	The necessary degree of assistance may be minor, but "mere assistance is not sufficient" of itself to render a person a subsidiary publisher and a joint tortfeasor[footnoteRef:416]. The person must be a party to a common intention of some kind. The authorities thus distinguish between merely facilitating (or merely assisting) the doing of an act and assisting the doing of an act pursuant to a common intention[footnoteRef:417]. As StuartSmith LJ said in Credit Lyonnais Bank Nederland NV (now Generale Bank Nederland NV) v Export Credit Guarantee Department[footnoteRef:418]: [416:  	Fairfax Media Publications Pty Ltd v Voller (2021) 95 ALJR 767 at 793794 [129][130] per Edelman J; 392 ALR 540 at 571572.]  [417:  	CBS Songs Ltd v Amstrad Consumer Electronics Plc [1988] AC 1013 at 1058 per Lord Templeman; Belegging-en Exploitatiemaatschappij Lavender BV v Witten Industrial Diamonds Ltd [1979] FSR 59 at 6567 per Buckley LJ.]  [418:  	[1998] 1 Lloyd's Rep 19 at 35; see also at 46 per Hobhouse LJ. See Fairfax Media Publications Pty Ltd v Voller (2021) 95 ALJR 767 at 794 [130][131] per Edelman J; 392 ALR 540 at 572.] 

"it seems to me to be well established that a person who acts with another to commit a tort in furtherance of a common design will be liable as a joint tortfeasor. It is not enough that [they] merely facilitate[] the commission of the tort unless [their] assistance is given in pursuance and furtherance of the common design."
Assistance in a common design, or with a common intention, is neatly expressed in many cases as a requirement that, as Steward J put it in Voller[footnoteRef:419], the joint tortfeasor has "procured, provoked or conduced" another in the commission of a tort. [419:  	(2021) 95 ALJR 767 at 804 [174]; 392 ALR 540 at 584.] 

160 	Here, in order for the appellant to be responsible as a joint tortfeasor with The Age, the intention to publish must be one that is common as between The Age and the appellant, because The Age is the primary publisher. It is not a common design or a common intention as between the appellant and each individual who googled the respondent's name. Those individuals are not publishers and they are not tortfeasors.
161 	A conclusion that a person has (i) authorised, (ii) procured, provoked, or conduced, or (iii) adopted or ratified the act of publication must include a finding that the person has a common intention to publish. A person will not be a publisher without such intention. In some cases, a person may facilitate the act of publication of defamatory material but have no intention to convey that material. In such a case the person is not a publisher. As Edelman J said in Voller[footnoteRef:420]: [420:  	(2021) 95 ALJR 767 at 789 [113]; 392 ALR 540 at 565566; see also (2021) 95 ALJR 767 at 801 [166] per Steward J; 392 ALR 540 at 581582. See also McLeod v St Aubyn [1899] AC 549 at 562 per Lord Morris; Anderson v New York Telephone Company (1974) 35 NY 2d 746 at 750 per Gabrielli J (with whom Wachtler J concurred); Bunt v Tilley [2007] 1 WLR 1243 at 1252 [36][37] per Eady J; [2006] 3 All ER 336 at 345; Crookes v Newton [2011] 3 SCR 269 at 310311 [89] per Deschamps J.] 

"A bookstore owner or a newspaper vendor will generally be a publisher because, having chosen the book or newspaper to be sold and having made the sale, they have manifested an intention to make the communication to a third party even if they are not aware of its contents. On the other hand, the need for an objective intention to communicate to a third party means that a cashier in a bookstore will not be a publisher. Nor will a mere courier or postal worker who delivers a defamatory publication, or a person who mistakenly 'delivers one paper instead of another'. This principle also explains why telephone companies and internet service providers who passively transmit have been held not to be publishers. And it explains why the passive deliverer of a spare newspaper to a librarian, who 'never intended to publish', was held not to be a publisher, unlike '[a] printer and publisher [who] intends to publish'. In all of these instances of passive assistance, the basis for the conclusion is that there is no manifested intention to communicate any content." (footnotes omitted)
162 	In addition, a defendant's reference to a communication in circumstances where they have no control over the content of the communication may sometimes be inconsistent with, and negate, a finding of a common intention or design to publish. Thus, in Crookes v Newton[footnoteRef:421], the addition of hyperlinks to other webpages on Mr Newton's website did not make him the publisher of the content of those other webpages. The hyperlinks were characterised by the Supreme Court of Canada as mere references to material that Mr Newton did not control, and thus did not publish. Abella J, delivering the judgment of Binnie, LeBel, Charron, Rothstein and Cromwell JJ and herself, said[footnoteRef:422]: [421:  	[2011] 3 SCR 269.]  [422:  	[2011] 3 SCR 269 at 285 [26].] 

"A reference to other content is fundamentally different from other acts involved in publication. Referencing on its own does not involve exerting control over the content. Communicating something is very different from merely communicating that something exists or where it exists. The former involves dissemination of the content, and suggests control over both the content and whether the content will reach an audience at all, while the latter does not." (emphasis in original)
163 	Whether it is correct to describe the results produced by the appellant's search engine as merely "references" may be doubted. On the one hand, there is an analogy between an application of the algorithm designed by the appellant to produce search results and the intellectual activity of Mr Newton in posting an article on his website that included hyperlinks to other webpages. On the other hand, Mr Newton was not the owner of a multinational business that deployed a search engine, based upon web crawling, indexing, and the application of algorithms, to expose its users to relevant search results and tailored advertisements. An essential assumption or general expectation of that business must be that, ordinarily, one or more of the hyperlinked search results will be clicked upon, thus causing the communication of material from a thirdparty webpage. Whether that assumption or general expectation is sufficient to make the appellant a publisher of those thirdparty webpages is addressed below.
Publication of the Underworld article
164 	In 2016, about 150 individuals googled the respondent's name. The appellant's search engine then produced a series of search results, one of which included a hyperlink to, and snippet of, the Underworld article. This search result, including the snippet, did not contain any defamatory material. This case is unlike Duffy. It was submitted by the respondent, nonetheless, that the appellant in 2016 was a publisher of the Underworld article in three distinct ways: the systems employed by the appellant; enticement; and incorporation. Each was broadly based upon a submission that the appellant assisted The Age with a common intention to publish the Underworld article, although the third basis conflated different routes to publication.
The first basis: the systems employed by the appellant
165 	The first contention was that the appellant was the publisher of the Underworld article because of the systems it employs – its web crawler program, indexing program, and ranking algorithm – which were instrumental to the communication of the defamatory matter. This contention adopted the reasons of Beach J and McDonald J in the Trkulja cases, set out above, and was said by this Court in the Trkulja appeal to be "strongly arguable"[footnoteRef:423]. It was also the view of the primary judge in this case. This approach rejected any suggestion that the appellant performed a merely passive role when its search engine was used to produce results that included the hyperlink to the Underworld article. The appellant was the great designer; it invented the search engine, it maintained the search engine, and, through its servers, it enabled the search engine to operate. All of these matters were vital to the appellant's business; the appellant needed its search engine to be used to maximise its users' exposure to the advertisements that appeared on its website. [423:  	Trkulja v Google LLC (2018) 263 CLR 149 at 163 [38] per Kiefel CJ, Bell, Keane, Nettle and Gordon JJ.] 

166 	It may be accepted that "but for" the appellant's search engine, the defamatory matters in the Underworld article would not have been conveyed to the 150 individuals who viewed it via the Google search results. When the hyperlink to the Underworld article appeared, the search engine was operating in precisely the way its designers intended. But the appellant's role in that conveyance rose no higher than that of mere assistance or facilitation. When the appellant provided a list of search results and snippets through the processes described above, it had no common intention shared with The Age for the publication of the Underworld article any more than it had a common intention shared with those responsible for webpages listed in the many other search results and snippets.
167 	The critical step that results in publication is that of the person searching and clicking on the chosen hyperlink. The role of the appellant rose no higher than a mere facilitator because the appellant had no common intention shared with The Age that the searcher click on the hyperlink to the Underworld article. In that respect, a clear distinction must be maintained between the act of publishing the selection of search results and snippets, which the appellant does, and the act of conveying material on thirdparty webpages.
168 	At best, the appellant's business assumes that ordinarily one or more webpages listed in the search results may be visited, but that is a matter entirely reserved for the searcher. Once the results have been published, it is the searcher who decides whether to click on one or more of the hyperlinks. In that respect, it was accepted on the facts of this case that the appellant could not be a publisher of the Underworld article unless and until this took place. It follows that the appellant in no way participated in the vital step of publication without which there could be no communication of defamatory material – namely the searcher's decision to click on the hyperlink of a particular result[footnoteRef:424]. [424:  	Compare Crookes v Newton [2011] 3 SCR 269 at 286 [30] per Abella J.] 

169 	This appeal therefore does not present the occasion to consider whether the conclusion would be different in respect of those hyperlinks that, by agreement with a third party, are promoted by the appellant following a search request. Nor was any issue raised on this appeal about any service provided in the aggregation of news results. It suffices to say that it is arguable that the appellant and a third party might share a common intention to publish the content of a thirdparty webpage that, as a consequence of an agreement between the appellant and the third party, is promoted as a search result.
170 	Of course, the mere fact that a person to whom the communication is made must do some act to receive the defamatory material – even when that act is beyond the control of a putative publisher – does not always preclude a conclusion that the putative publisher assisted the primary publisher with a common design or a common intention to publish. In Vizetelly v Mudie's Select Library Ltd[footnoteRef:425], the owners of a "circulating library" circulated or lent out a book called "Emin Pasha: his Life and Work". Volume 1 of this work referred to Mr Vizetelly being "not yet sober". A third party needed to attend the library and select this book for the defamatory comment to be read. The owners of the library were sued by Mr Vizetelly. They said that when they circulated this work, they did not know that it contained defamatory material as their library was too big for them to have read everything in it. They did not employ readers to check the content of the books lent out "because it was cheaper for them to run the risk, i.e., of publishing libels and being sued for those libels"[footnoteRef:426]. The owners were found to be publishers of the book. The owners shared a common intention with the primary publishers of the book to disseminate the book and thus communicate its defamatory contents. [425:  	[1900] 2 QB 170.]  [426:  	[1900] 2 QB 170 at 176 per A L Smith LJ.] 

171 	The Google search engine is distinctly unlike the library in Vizetelly. The appellant does not acquire a finite number of webpages, or some part thereof, and then make them available to be searched. The appellant does not own or control the internet. Unlike the readers who might have been employed in Vizetelly to check for defamatory content, it was not suggested that the appellant has any sensible means of being able to vet the content of every website in the world. And unlike the person who borrowed the book about Emin Pasha, the user of the Google search engine is, from the perspective of the appellant, an entirely unknown, unpredictable, and uncontrollable person searching the internet, which contains trillions of unknowable, unpredictable, and uncontrollable webpages. 
172 	If any analogy might be drawn, and again putting to one side the appellant's promotion of various advertised links (which is not in issue in this case), the analogy would be to position the appellant as an extremely knowledgeable guide working for profit in an enormous library, who facilitates a reader's search by providing the reader with a number of very specific pieces of information about where to locate a selection of items in the library and some indication of what they might contain. Importantly, the analogy is entirely inapt unless the appellant is a guide who is not employed by the library, is not a contractor to the library, and shares no interest with the library. The appellant has no common intention with the library or the publishers of books contained in it.
173 	Acceptance of the fact that the appellant carries on a business that encourages individuals to use its website to conduct internet searches does not compel any contrary conclusion. The nature of that business justifies a conclusion that there is an expectation or assumption that one or more hyperlinks in the search results will probably be engaged when a search takes place. But this expectation or assumption does not suffice for an inference that the appellant's act of communicating a link to a thirdparty webpage was done with a common design or a common intention shared with the third party.
174 	The appellant is thus not the publisher of those thirdparty webpages even though the use of its search engine was important – in a causative sense – to their ultimate publication. The first basis for publication is rejected.
The second basis: enticement
175 	The second way in which it was said that the appellant was the publisher of the Underworld article was that a search result entices a searcher to click on the hyperlink contained within it. Here that conclusion depends upon the search results including, along with the hyperlink and the shortened URL of the Underworld article, the following phrases: "Underworld loses valued friend at court"; "SpecialsGanglandKillings"; and "Pub bouncerturnedcriminal lawyer George Defteros always prided himself on being able to avoid a king hit". This contention was accepted by the Court of Appeal.
176 	It may be accepted that, if a search result, by its content, was likely to entice a searcher to choose a given thirdparty webpage over others, then an inference might be drawn that the assistance in the search was given with a common intention shared with the third party in the sense of a concerted action to a common end. However, here, even that evidentiary foundation was absent. 
177 	Based on the foregoing finding, the words that accompanied the search result simply described a story about a criminal lawyer and his clients, and no more. They indicated what the Underworld article would contain. Of course, for the reasons already given, it may be accepted that the very purpose of the search engine is that it will produce search results that might be accessed by a given user. Depending on what a user is searching for, and why, words that indicate the contents of a given webpage listed in the search results may encourage that person to click on the hyperlink. But this is very far from a basis for a finding of enticement.
178 	The findings in this case about the Google searches of the respondent's name bear this out. The primary judge made detailed findings about seven individuals. Three of these individuals worked at Defteros Lawyers (one of whom was the respondent's wife) and each of them had previously seen the article. The findings do not disclose why they were making these searches. Another individual was the respondent's son; he was prompted by his friends to find the article on the internet. A further individual was a friend of the respondent; he undertook a search to find the respondent's office telephone number. He clicked on the hyperlink to the Underworld article, which he had previously read. Another person had used the respondent in the past as his solicitor. In 2016, he and the respondent discussed "defamatory information on the internet" and the respondent then showed him the search result and the Underworld article. This person later undertook a Google search of the respondent's name, then found the hyperlink to the Underworld article and read it. Why he did this was not the subject of any finding. Finally, another acquaintance of the respondent, whilst searching for the respondent's office telephone number, found the hyperlink to the Underworld article (which he had previously read), clicked on this hyperlink and then read the article (again). Again, no finding was made about why he did this. There was little evidence about the motivations of the other people who clicked through to the Underworld article. The primary judge made a number of unchallenged inferences. Her Honour inferred that a significant number sought out the article in the context of the respondent's complaint to the appellant; some were looking for a lawyer; some were existing clients looking for the contact details of Defteros Lawyers; and a few were considering employment with the firm. Others made searches out of idle interest and curiosity.
179 	Not only is there no basis for a conclusion that the snippet was likely to entice a user to click on the Underworld article, but even if the defamatory imputations in the Underworld article might be said to be enticing, the primary judge made the following finding of fact, which remained unchallenged on appeal[footnoteRef:427]: [427:  	Defteros v Google LLC [2020] VSC 219 at [62] per Richards J.] 

[bookmark: disp79]"There was nothing in the search results themselves that incorporated or drew attention to the defamatory imputations that Mr Defteros alleged were conveyed by the Underworld article". (emphasis added)
180 	For these reasons, the facts fall well short of supporting a conclusion that the specific words accompanying the hyperlink to the Underworld article were likely to entice individuals to click on it. The second basis for publication is rejected.
The third basis: incorporation
181 	The third basis for publication relied upon the concept of incorporation. In Duffy, where the snippet contained defamatory statements, Kourakis CJ was of the view that this constituted an "incorporation" of that material. His Honour said[footnoteRef:428]: [428:  	Google Inc v Duffy (2017) 129 SASR 304 at 356 [173].] 

"I prefer to speak of incorporation, rather than adoption or endorsement, because lending or imparting weight to the truth of a defamatory imputation is not relevant of the law of defamation in any other context. Incorporation focuses the inquiry on whether the defamatory material is, as a factual matter, incorporated into the publication of the reference or hyperlinker. When referring to another source, the greater the information which is provided about the content of the reference material, irrespective of whether the reference repeats a defamation, the more closely connected the act of reference is to the publication of the referenced material. Indexing by reference to the title and author of the material will only rarely convey sufficient information about the contents so as to constitute a publication of the underlying webpage. However the addition of a snippet, or an abstract, of the material may do so. That is because the searcher only has to assess the snippet or abstracts presented to him or her instead of undertaking the laborious task of going to each reference and assessing them one at a time. A reference accompanied by a snippet or abstract of the defamatory material is even more likely to amount to an incorporation of the hyperlinked webpage. That is because the hyperlink, if used, will direct the searcher to that very material."
182 	It is plain from the foregoing passage that the concept of incorporation that Kourakis CJ had in mind is not limited to the reproduction of defamatory material in a snippet. It would extend to any snippet – that is, words accompanying a hyperlink – that conveys "sufficient information about the contents so as to constitute a publication of the underlying webpage". It was on this basis that the Court of Appeal decided that the Underworld article was "incorporated" by the search result because of the words that accompanied the hyperlink[footnoteRef:429]. These words were said to have a "close connection to the parts of the Underworld article dealing with"[footnoteRef:430] the respondent and "both directed and encouraged"[footnoteRef:431] the reader to click on the hyperlink for further information. By these means, the Google search engine lent "assistance to the publication"[footnoteRef:432]. A distinction in that respect was, in effect, drawn between the bare expression of a URL in a hyperlink – said to be the circumstance in Crookes – and the position here. [429:  	Defteros v Google LLC [2021] VSCA 167 at [86] per Beach, Kaye and Niall JJA.]  [430:  	Defteros v Google LLC [2021] VSCA 167 at [86] per Beach, Kaye and Niall JJA.]  [431:  	Defteros v Google LLC [2021] VSCA 167 at [87] per Beach, Kaye and Niall JJA.]  [432:  	Defteros v Google LLC [2021] VSCA 167 at [87] per Beach, Kaye and Niall JJA.] 

183 	With respect, this reasoning confuses three concepts. To the extent that it suggests that the appellant was a publisher by assisting The Age, this is insufficient to establish publication because, for the reasons given above, the appellant's assistance was not given pursuant to a common intention shared with The Age to publish the article. Moreover, for the reasons set out above concerning the issue of enticement, there is no justification for the proposition that the words accompanying the hyperlink either "directed" or "encouraged" the reader to click on the hyperlink.
184 	To the extent that the reasoning suggests that the appellant was a publisher by incorporation of the content of the Underworld article, the conclusion has no factual basis. The appellant's search engine generates a selection of words or phrases or both from a given webpage, which give the searcher some idea of the content of the webpage. The publication of those words or phrases cannot sensibly be equated with publication of the entire contents – that is, every single word, picture or symbol – of the webpage from which those words or phrases have been taken.
185 	To the extent that the reasoning suggests that the appellant was a publisher by ratification or adoption of the Underworld article, there is also no basis for this conclusion. The inclusion of words or phrases accompanying the hyperlink does not, with great respect, evidence or demonstrate an adoption of, or an assumption of responsibility for, the contents of a given webpage – unless some language of adoption or words that show the taking of responsibility are displayed in the search result. No such language or words may be found in the search result for the Underworld article.
186 	Nor was the provision of notice in the form of the inaccurate removal request – which was relied upon by the respondent as an indicium of publication – sufficient to make the appellant a publisher. To so hold would be to introduce concepts of reasonableness and negligence that are foreign to the law of defamation. As senior counsel for the appellant observed on this appeal, although there was some conflation between publication and the defence of innocent dissemination in the courts below[footnoteRef:433], the false notice given by the respondent ultimately was relevant only in relation to the defence of innocent dissemination. The third basis for publication is rejected. [433:  	Compare Fairfax Media Publications Pty Ltd v Voller (2021) 95 ALJR 767 at 782 [74] per Gageler and Gordon JJ, 790793 [118][128] per Edelman J; 392 ALR 540 at 556, 567571.] 

The defences
187 	For the foregoing reasons, the appellant did not publish the Underworld article. It is therefore unnecessary to consider the defences of innocent dissemination and qualified privilege.
Conclusion
188 	The appeal should be allowed. We agree with the orders proposed by Kiefel CJ and Gleeson J.
