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with respecl to naturalization and aliens as due warrant for the H. c. or A. 

War Precautions Act, sec. 5 (1) (b), and reg. 2j, but I have not thought 1 9 2° 

to consider this power in the present case. J E K 

Th.- deportation of the R e v e r e n d Father Jerger is, in m v opinion. , 

in accordance with the law of the C o m m o n w e a l t h . Tin- motion for 

an interim injunction is therefore di m u "I with costs, and the 

order to show cause is discharged with CO 

T H E KIN.. 

LLOYD. 

Motion for interim injunction dismissed with 

,os/s. Order nisi lor habeas corp 

charged with costs. 

Solicitor.; lor the plain! ill and the applie,ml - / 

llitutllr. 

Solicitor lor I be defendanl and the .. spondents, Gordon II ' 

C r o w n Solicitor for the < o m m o i i w .-a It h. 

B. I. 

Starke J. 

[HIGH COURT OF iVSl R ILIA..] 

BOTTOMLEY I'IMNTIFF: 

... M\-I 

THK co.MMoXWKAl.TH DEFENDANT. 

Public Servici of Commonwealth Salary of officer—Award of CommenioeaM Court H. C. or A. 

of Conciliation mul Arbitration "Travelling tinu "—"Overtime"—Arbitra- 1920. 

t,mi (Public Service) Act mil (No. il oj 1911). ^-v-' 
.7 : 

An award of the Commonwealth Courl ..i Conciliation ami Arbitration, a-1.. March 16. 

i In- in.-in IH-rs ..t an organisation who were employed tn a certain Depart ment 

..f the Publio Service, contained the following provisions: For all travelling 

time an employee shall be paid at ordinary rates to an amount not exceeding 

on.- .lay's pav in any one .la \ ' Travelling time' mean- t ime necessarily spent 

in travelling in excess oi tli> ordinary time of duty if tlio excess exceed half an 

hour . . . . It does not inolude time of travelling in which the employee 

is required to perform anv dutj while travelling or to ride a horse or cycle 

or to u alk oi d m e a v ehiole." 

St.irke J. 
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The plaintiff, who was employed by the Department and was within the 

award, outside his ordinary hours of duty spent a certain time each day, pur­

suant to the orders of the Department, in either walking or being conveyed 

to or from his work from or to camps fixed by the Department or its officers 

for the com'enienee of the Department's work. 

Held, that when the plaintiff walked the time so occupied was not " travel­

ling time " (although, semble, in respect of it the plaintiff might be entitled 

to payment as for overtime), and that where the plaintiff was conveyed in 

conveyances which he did not work or drive the time so occupied was 

"travelling time " in respect of which the plaintiff was entitled to payment 

as such. 

HEARING OF ACTION. 

A n action was brought in the High Court by Charles David 

Bottomley against the Commonwealth. By his statement of claim 

the plaintiff alleged, in substance, (1) that at all materia] times 

he was a line foreman in the Electrical Engineer's Branch of the 

Postmaster-General's Department and a member of the Australian 

Postal Linesmen's Union, formerly the Australian Telegraph and 

Telephone Construction and Maintenance Union, an organization 

of employees registered under the Commonwealth Conciliation and 

Arbitration Act 1904-1918 ; (2) that by an award made on 1st 

May 1914 by the Commonwealth Court of Conciliation and Arbi­

tration, in a matter in which the organization was claimant and 

the Public Service Commissioner and the Postmaster-General were 

respondents, as varied by an order of 21st November 1916, it 

was awarded and ordered (inter alia) that the minimum wage to 

be paid per annum to an employee of the defendant doing the 

kind of work performed by the plaintiff should be at the rate of 

£222 per annum or Is. 9d. per hour ; (3) by the award it was 

also awarded and ordered that the hours of duty of all linesmen 

should not exceed 46\ hours per week ; (4) that by an order 

of the above-mentioned Court made on 4th April 1917 it was 

ordered (inter alia) that the award should be varied as from 8th 

March 1917 by substituting for a certain clause the following :— 

" For all travelling time an employee shall be paid at ordinary 

rates to an amount not exceeding one day's pay in any one day. 

' Travelling time ' means time necessarily spent in travelling in 

excess of the ordinary time of duty if the excess exceed half an 

H. C. or A. 

1920. 

BOTTOMLEY 
V. 

THIS COM­
MONWEALTH. 
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In.in ; (5) thai between 1st June L917 and 13th July 1917. both H. c or A. 

inclusive, the plaintifl wa working in his employment with the 

defendanl as line foreman a1 certain places in Victoria, and in the B O T T O M L E Y 

course oi bis employment nee. ,,n\v spent in travelling in • 

..I bis ordinary time "I duty on certain pecified days a total of ^ownuiaa. 

•1\ hour.- 5 minute (6) that by virtue of the foregoing l... 

plaintiff became entitled to receive from the defendant the sum of 

£2 2s., being paymenl lor (he said i\ bom ai Is, 9d. per hour, but 

that the defendanl refused to pa] such sum. The plaintiff churned 

£2 2s. 

By its defence the defendant pleaded '.../</ alia) thai by an order 

oi the Commonwealth Courl of Conciliation and Arbitration made 

on 21st November 1916 ii was provided (intet alia) that there 

should In- a Board l..r the determination ol difficultii or dispute 

arising under the award and the constitution oi the Board was 

provided for, and that it was further ordered that the determination 

of the majority should In- ihe determination oi the Board binding 

on the parties (par. 5) ; that difficulties and disputes baving arisen 

between the parties to the award upon the question whether time 

spent by an employee in travelling between the place of bis .amp 

and the Locality of Ins work was within the definition ol " t ravelling 

time " referred to m par. I of the statement ol elaim. a Hoard duly 

constituted determined that it did nol (par. 6 ) ; thai the times 

referred to in par. 5 of the statement of claim were spent, it ai all, 

in travelling between the place of the plaintiffs camp and the 

locality of Ins work, and that the plaintiff's claim was concluded by 

the said deterininat ion (par. 7). 

The action was heard hv Starke J. 

The other material la.-Is are stated in the judgmenl hereunder. 

./. ft, Marjarlau, for the plaintiff. 

Latham, for the defendant. 

Cur. adv. vult. 

STARKE J. read the Eollowing judgment:—The plaintiff, Charles March 16. 

David Bottomley, is a line foreman in the Electrical Engineer's 
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H. c. or A. Branch of the Postmaster-General's Department and a member of 

the Australian Postal Linesmen's Union, formerly the Australian 

B O T T O M L E Y Telegraph and Telephone Construction and Maintenance Union. 

THE*COM- This Union submitted a claim to the Commonwealth Court of 

MomvEALTH. Conciliation and Arbitration relating to salaries, & c , pursuant to 

starke ,i. the Arbitration (Public Service) Act 1911. The Postmaster-General 

and the Commissioner of the Public Service were respondents to 

the proceedings. The Arbitration Court made an award upon the 

claim in April 1914, and certain orders varying the original award 

in November 1916 and April 1917. It is on this award and the 

orders varying the same that the present action is based. 

No objection was taken before m e that an action against the 

Commonwealth based upon the award and orders is incompetent. 

I therefore follow m y decision on this point in Kay v. The Common­

wealth (1). 

The plaintiff Bottomley was instructed to take charge of a party 

of telegraph line repairers, repair the telegraph lines between Sale 

and Warragul in Victoria, and establish camps for the convenient 

performance of the work. The camps were located in different 

places according to the work in hand. The plaintiff and his party 

sometimes walked from their camp to the scene of the work, some­

times went by trolley, which the plaintiff did not work, and some­

times by horse conveyances, which were hired by the Department 

and which were not driven by the plaintiff. The hours worked by 

the plaintiff and his party were 46| hours per week, but during the 

period mentioned in par. 5 of the statement of claim the plaintiff 

spent in addition 24 hours and 5 minutes in proceeding from the 

camp to the scene of the work and in returning therefrom to the 

camp. And it is in respect of these 24 hours and 5 minutes that 

the plaintiff makes his claim. 

The order of 4th April 1917 provides that " for all travelling 

time an employee shall be paid at ordinary rates to an amount 

not exceeding one day's pay in any one day." " ' Travelling time' 

means," according to the definition in the order, " time necessarily 

spent in travelling in excess of the ordinary time of duty if the 

excess exceed half an hour and includes any time during which 

(1) 27 C.L.R., 327. 
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the employ* • i detained at a railway station or other place owing H- c- OF A 

to the tram or conve ..ii..- being late or during which the empl. 

" wail h.i a time not exceeding half an hour i. .f Borroi 

tram- at a junction. It do.- not include time of travelling in •,•„..',• .. 
I Hr. I "M" 

which the emploj & i required to perform any duty while travelling VI-.NWIU.TH. 
or to ride a horse or e vale or I o v, a II OT dri I •• vehicle." 

The plaintiff's claim is that the time -pent in excess of the ordinary 

hours of duty in proceeding from camp to bis work and returning 

therefrom to the camp is travelling time within the meaning of the 

..r.ler. II.- ha- noi in m y opinion, alleged thai it was time of du1 

in re p.et ..I which he was entitled to " en erl ime " ral 

It i clear, I think, thai the " travelling time " mentioned in the 

award is time spent hv the employee in travelling for the purposi 

of the Governmenl Departmenl in which he waa employed. Urns 

a man w h o me.elv proceeded h a m his ..wn h o m e to the place of his 

work would not he travelling Eor the purposes of the Department 

And be would not. in m v opinion, he entitled to claim pavm.-nt for 

tun.- so expended either as time of duty or as travelling time. 

Tl bjed of the award is, I apprehend, to pi • . eititne" 

claim- lor mere travelling tO and Iroin work at the m-tan.-e of the 

Department. Bu1 travelling time doet aol include tic 

in which the employee is required to perform anv duty while travel­

ling, or to ride a horse or cycle, M to walk, or drive a vehicle. This 

I apprehend, is h.-eaiise the Department derive- benefit from the 

time so expended, or because, I suppose, riding a horse and so forth 

involves some extra, exertion on the part ol the employee for the 

purposes of t he Department. 

In the present ease the plaintiff was not proceeding from his o 

home or lodgings to the place of his work, but Erom camps or stations 

fixed by the Departmenl or its officers Eor the convenient perform­

ance of the Department's work and pursuant to its orders. In m y 

opinion the plaintiff was on duty during the time so occupied. In 

the cases in which the plaintiff walked Erom the camps to his work 

and hack again the order itself excludes the tune BO occupied from 

"travelling time," and the time so occupied ought, so far as I can 

see. to he paid lor at " overtime "' rates and not at the " travelling 

time" rate. However, the plaintiff has not claimed overtime rat--. 
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H. C. OP A. an(j therefore cannot recover them in this action. But I do not 

suppose that the Department will refuse to adjust the matter if it 

BOTTOMLEY thinks proper to accept my opinion upon this point. 

THE^COM- The time expended by the plaintiff going to and from his work 

MONWEALTH. o n trolleys and in horse conveyances involved no work other than 

starkeJ. "going" or "travelling," and is therefore, 1 think, within the 

award as to travelling time. And in respect of the hours so occupied 

by the plaintiff in excess of 46| hours per week he is entitled, in my 

judgment, to recover in this action. 

Some reference was made during the argument to a camp allow­

ance of two shillings per diem paid to the plaintiff under the Public 

Service Regulations, cl. 149. This regulation is not dealing with 

travelling allowances, and, in any case, cannot affect the proper 

construction of the award. 

The matter pleaded in par. 6 of the defence was not proved, 

and therefore the defence raised in pars. 5, 6 and 7 of the statement 

of defence fails. 

The order of November 1916 provides that the determination of 

the majority of the Board shall be the determination of the Board 

binding on the parties. No determination of the majority was 

ever given. The Board of Interpretation met, and the representa­

tives of the Department and the Commissioner of the Public Service 

and of the Union did not agree, and then the industrial Registrar 

stated his view " that the time occupied in travelling to and from 

work situated away from camp is not strictly travelling time, but 

should be treated as time of duty as in the case of men who sign 

on in Melbourne and go out to the suburbs to their work." See 

the Registrar's minute dated 23rd September 1918. No vote of 

the Board was ever taken, and no determination of the corporate 

body, so to speak, was ever arrived at. A determination of the 

Board might easily have been obtained, but, in my opinion, was 

never in fact obtained. 

I cannot accept the argument that the plaintiff's only remedy 

for a refusal to give him the pay awarded by the Arbitration 

Court is an appeal to the Board of Interpretation. It is unneces-

sarv, on the view taken by me, to consider the validity of the 
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provisions in the ...ward as to the Board ol Interpretation. I H c 

1920 
declare thai the plaintiff is entitled to ordinary rate ol pay on ^ J 
the days mentioned in par. ', ol the statement of claim in n i n n 
oi the time which he spenl in e cess of the ordinary time of duty THh. ,,M. 

in going from camp to tin- seine of his work and in returning there- " O H ™ 

from i" camp on trolleys or in horse conveyances. surkej. 

The parties can adjusl the amounl and judgmenl m a y be entered 

accordingly; or, in case oi disagreement, refer to the Principal 

Registrar to ascertain the amounl payable to the plaintiff in accor­

dance with the foregoing declaralion 

Th.- plaintiff will have the costs of this action. The amounl in 

issue is small and the plaintiff has nol wholly succeeded but, in the 

main, he has established Ins righl in point ..I principle. 

.1 uiltjim ni accordingly. 

Solicitors for the plaint ill'. Frank llrrunan & Rundle. 

Solicitor for ihe defendant, Gordon II Castle, crown Sohcitor for 

the (lommonwealth. 

B. U 
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