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[HIGH COURT OP AUSTRALIA.! 

O'FLAHERTS 

INFORMANT, 

APPELLANT ; 

McBRIDK 
DEFENDANT, 

RESPONDS* P. 

ON APPEAL FROM A SPECIAL MAGISTRATE OF 

SOUTH AUSTRALIA 

Evidence—Privilege Dieclorun contrary to public policy Production in Court of H. C. or A. 

Official rommuniftilions lucmur Tax Assessment I • •' 1916 1918 (A •"• I o/ 1920. 
1915 No. is 0/ 1918), M C 9 (4). 

ADELAIDE, 

Srr. ;i (i) ol the Incotm Fat Itetesmeni iet L918 1918 provide* ili.it "an Sept. _ 

officer Bhall nol be required to produoe in anj Court anj return, assessment, 

or notice of assessment, or to divulge or oommunioate to any Courl any mat tor ISMC* " 
or thins oominc under his aotioe in the performance oi his duties under this GVi" P",̂  

' and Rich JJ. 

Art, except as max be necessarj for the purpose of oarrying into effect the 
provisions of I his Ael 

Ileltl. that the section does not weaken the rule of common law that evidence 

of affairs of State is excluded when its admission would be againsl public policy. 

Held, therefore, thai when on a prosecution for making a false return under 

the A.l. the head of the Income Tax Department objected on the ground of 

pubhc polioj to the production oi reports made to him by officers of the 

Department, an order to produoe one oi the reports, the production of which 

wivs called for In the defendant, was improperly made, and a dismissal of the 

prosecution consequent upon the refusal to comply with, the order was also 
erroneous. 

http://ili.it


284 H I G H C O U R T [1920. 

H. c OF A. APPEAL by way of case stated. 

A n information was heard by a Special Magistrate of South Aus-

O F L A H E R T Y tralia whereby Michael John O'Flaherty charged that Gerald Bede 

M C B R I D E McBride did make a return of income derived by Bradbury & Co. 

Ltd. from all sources in Australia during tbe twelve months from 

1st October 1917 to 30th September 1918 which was false in a certain 

particular, namely, that the surplus net profit derived by Bradbury 

& Co. Ltd. from personal exertion was in the return stated to be 

£16,469 17s. Id. whereas in fact it was more than that sum. The 

Magistrate, having dismissed the information, on the application of 

the informant stated a case for the determination of the High Court. 

The case stated shortly that at the hearing Stanley McKeller White, 

Deputy Federal Commissioner of Income Tax for South Australia, 

who had control of the Federal Income Tax Department in South 

Australia, objected to the production of any reports relating to 

income tax matters and investigations between officers of the 

Department ; that the appellant during his cross-examination was 

asked, in reference to a certain conversation, to refresh his memory 

by looking at a report made by him to the Chief Clerk or Deputy 

Commissioner, and refused to do so ; that counsel for the defendant 

thereupon called for the production of the report, and, its production 

having been refused, the Special Magistrate thereupon ruled that the 

informant should produce it ; that counsel for the defendant there­

upon applied for a dismissal of the information, and that the 

Magistrate thereupon dismissed the information with £23 2s. costs. 

The questions asked by the case were :— 

(a) AVas I right in refusing to direct that the witness under 

cross-examination should be compelled to refresh his 

memory ? 

(b) W a s I right in ruling that the report should be produced ? 

(c) W a s 1 right in dismissing the case '? And what should be 

done in the premises ? 

Cleland K.C. (with him Ward), for the appellant. The refusal to 

produce the document in question was authorized by sec. 9 (4) of the 

Income Tax Assessment Act. The exception in sub-sec. 4 leaves it 
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tu the responsible bead ol the Department to produce a document H . c OF A. 

if in his opinion il is necessary for the purpose of carrying into effect 

the provisions of t be Act. II the refusal to produce was not justified O'PLAHB 

bv s.-r. '.t/1; ii was justified at common law [Beatson v. Skene (1) ). M, H 

That case decides that the Judge cannot compel production of evi­

dence the production of which is contrary to public policy, and also 

that tlio bead of the Department was the proper person to decide 

whether its production is contrary to public policy. Man 

Wireless Telegraph Co. v. Tin Commonwealth (2) ic distinguishable, 

for bere the nature ol the document was fully disclosed. [Counsel 

referred t<> Williams v. Star Smspaper Co. (3).] 

| K N O \ C.J. referred to Hennessy v. Wright (4); Hughes \. Farg 

(•-.). 

[ISAACS .1. referred tn Asiatic Petroleum Co. \. Im/io Persian 0 

Co. (ti) ; Marks v. Beyfus (7). 

[RICH .1. referred to West v. II est (8) Horn \ Bentin* 

Wilkinson \. II UTinson (10).] 

If tlio document ought tn bave been produced, tin- Special Magis 

trate was wrong in dismissing the case. II'' might bave dealt with 

tho witness w h o refused tn produoe it for a < ontempt. At must, lie 

oould bave adjourned I lie case sine d,. 

Thomson, for the respondent, Evenif the Magistrate was wrong 

in ordering production of the document, he was right in dismi 

ilie information, T h e | rosecution might have asked tn have i 

slated before the decision was given Or might have produced the 

document under protest. A n order irregularly obtained must be 

obeyed until properlj set aside (Woodward v. Earl Lincoln ill): 

Fennings v. Humphery (12); Chuck v. Cremer (13)). Th.- M ,_"-

hate bad no jurisdiction to c o m m i t for contempt. Sec Summary 

Jurisdiction Act 1850, sec. ii ; Stone's Austins Manual. 50th ed., pp. 

di :. II. a V . 838. 
(?) n; C.L.R., ITS 
(3) 24 T.L.R., i".i7. 
(ti ;.T 1...I. 1,1.1;.. 594 
(.".i a R„ 661. 
di) (19161 l K.B., 832. 
(Ti 26 Q.B.D., 194, at p. 500. 

(8) 27 T.L.R.. 47o. 
(9) 2 Brod. & B., 130. 

(10) 1 S.R. (X.S.W.) (Eq. 
(11) 3 Swans., 626. 
(12) l Beav., 1. 
(13) 2 Ph.. 113. 
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286 HIGH COURT [1920. 

H. C. or A. 40, 923. The Magistrate had jurisdiction to order production of this 

document. The case is within the exception to sec. 9 (4) of the 

c F L A H E R T Y Income Tax Assessment Act. A prosecution for an offence against 

MCBRIDE. ^he ̂ c t ̂ s a carrying into effect of the provisions of the Act. The 

Magistrate had a right to look at the document to determine for 

himself whether the claim for privilege was sustained (Hennessy v. 

Wright (1) ). There was jurisdiction under sec. 5 of the Criminal 

Procedure Amendment Act 1866-1867 to order production of the 

document. [Counsel also referred to McLeod v. Phillips (2) ; In 

re Joseph Hargreaves Ltd. (3) ; Lee v. Birr ell (4) ; Republic of 

Liberia v. Roye (5).] 

[ K N O X C.J. referred to Chatterton v. Secretary of State for India 

in Council (6).] 

Cleland K.C, in reply. 

Cur. adv. vult. 

sept.27. rpjle written judgment of the COURT, which was delivered by 

R I C H J., was as follows :— 

This matter comes before us in the form of a special case stated 

under sec. 40 of the Justices Procedure Amendment Act 1883-

1884 (S.A.). 

It appears that an information had been preferred by the appellant 

against tbe respondent under sec. 58 (1) (c) of the Income Tax 

Assessment Act 1915-1918, for making a return of income derived by 

Bradbury & Co. Ltd. (of which the respondent was a director) which 

was false in a certain particular, viz., " the surplus net profit derived 

by the said Bradbury & Co. Ltd. from personal exertion was in the 

said return stated to be £16,469 17s. Id. whereas in fact it was more 

than £16,469 17s. Id." The prosecution was instituted by the appel­

lant as an officer of the Income Tax Department. It appeared in 

the course of the case that the appellant, on behalf of the Depart­

ment, had interviewed the Wheat Commissioner of South Australia 

(1) 21 Q.B.D., 509, at p. 515. (4) 3 Camp., 337. 
(2) 5 S.R. (N.S.W.), 503. (5) 1 App. Cas., 139, at p. 143. 
(3) (19001 1 Ch., 347, at p. 353. (6) (1895) 2 Q B., 189. 



28C.L.R.] OF AUSTRALIA. 287 

with reference to the Company, and had, after investigation, made H- c- OF A-

a report to the Chief Clerk of the Income Tax Department. Stanley 

McKeller WTiite, Deputy Commiasioner of Taxation for South Aus- O'FLAHERTY 

tnili I and fia ntrol of the Department there, gave evidence j^g^p,. 

object 1117 to the production of any reports relating to income tax 

matters and investigations between officers of the Department, and 

..I o objected to the admission of any verbal statements between 

such officers on the ground thai such production 61 a< would 

lie prejudicial to the best interests ol the Commonwealth and 

againsl public policy. In cross-examination the appellant w 

I whether be bad discussed certain itemi in connection with 

the Company's business with the Wheal Commi ionei Hi Jao 

stated licit nn tlie official file there wa orl i> bim tn the 

Taxation Department or one oi the superior officers purporting to 

report bis interview with the Wheal Commissioner. In 1 0 

e animation the witness, not being abl to 1 • • mbercertain matters 

asked of bim, w:is requested in refresh In 1 . by looking ai the 

report. On advice of his counsel he objected to reupon 

counsel Eor the respondent called lor the report. The Magistrate 

ruled that the witness must produoe llie document I oui sel for 

the appellant refused to produoe it. Thereupon respondent's 

counsel applied for a dismissal of the case. The Magistrate says 

in the case stated:—"Having ruled thai the reporl should be pro­

duced and directed the witness to produoe it. and the appellant 

mi llie advice of his counsel having refused to produce it, I there­

upon dismissed the information, and in doing so stated as follows:— 

'Apart from the question of validity oi the objection or of my 

ruling the fact, is that I have ruled that certain evidence called 

for by the defendant- should be produced hv the witness in the box, 

who is also the informant, which evidence he has refused to produce. 

Until this evidence is produced, wdtat effect it may have on the case 

it is impossible for me to say. The counsel for the informant 

baving slated that it will not be produced, 1 have come to the con­

clusion that the ca.se must be dismissed, and I dismiss accordingly 

with costs £23 2s.'" Par. 6 of the ease stated is as follows [His 

Honor then read the questions set out above]. 

http://ca.se
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Question (a) was not pressed, and the answer clearly is Yes. 

As to question (b) the provisions of the Income Tax Assessment 

Act contained in sec. 9 (4) are of great importance. That sub­

section is as follows : " A n officer shall not be required to produce 

in any Court any return, assessment, or notice of assessment, or to 

divulge or communicate to any Court any matter or thing coming 

under his notice in the performance of his duties under this Act, 

except as m a y be necessary for the purpose of carrying into effect 

the provisions of this Act." There is no doubt, and it was in fact 

admitted, that the report which was ordered to be produced was 

within the sub-section, unless excluded by the final words, " except " 

&c. The effect of that sub-section is negative. Whatever obliga­

tion might have existed by law in the circumstances of the case 

apart from that sub-section, a new statutory exclusion was enacted, 

and that statutory exclusion applied to the production of the report 

in question unless it was " necessary for the purpose of carrying 

into effect the provisions of this Act." In order, therefore, to justify 

an order for production, the Court must see that the production is 

" necessary " for the stated purpose. There is nothing in the facts 

stated to show that the report was " necessary " for that purpose. 

The most that can be said for it is that if it were looked at it might 

on inspection appear to be " necessary," but the statutory provision 

quoted does not weaken, and is not intended to weaken, the rule of 

common law that evidence of affairs of State is excluded when its 

admission would be against public policy. That rule in the present 

case operates to exclude the admission of the report—and, of course, 

all secondary evidence of its contents—and consequently operates 

so as to leave the Court unable to say whether its production is or is 

not " necessary " for the purposes mentioned in sub-sec. 4 of sec. 

9 of the Act. The principal authorities governing this branch of the 

case are Home v. Bentinck (1) ; Hughes v. Vargas (2) ; Asiatic 

Petroleum Co. v. Anglo-Persian Oil Co. (3). It follows that the 

answer to question (b) should be in the negative. 

Question (c) in this case depends entirely on the answer to the 

(1) 2 Brod. & B., 130. (2) 9 R„ 661 ; 9 T.L.R., 471, 551. 
(3) (1916) 1 K.B., 822. 
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previous question. That question being answered in the negative, H. c OF A. 

the di-u.i n l . . rom o 

I I KLAHERTY 

Qut lion red: (a) Yes; (b) No; (c) H p B ^ 

No. Ca • remitted to Spinal Magistrate 

to ilo what is right consistently with this 

order. Respondent to pay costi of appeal. 

Solicitor for the appellant, Gordon If. Castle, Crown Solicitor for 

the Commonwealth, by Fisher, Ward, Powers <(• Jeffi 

Solicitors lor the respond"!;!. Yarlty, Evan & Thomson. 

B. L pPi 

Ms* 
Dial Vtuiul-
rnli'inc Ktnr-
BrnttuA St pp 
M f V Jhman 
hhluUnr\ I'h-

[HIGH C O U R T OF HJSTR M l \ 

ROFF COURTNEY KING \IIIn \M . 

RESPONDENT, 

T1IK COMMERCIAL BANK OF AUSTRALIA ) 
LIMITED I RESPONDENT. 

I'l'.l II IDM'UI. 

Practict High Court Appeal I Supri I I of State- Security for coats— H Q OF A. 
Reduction of security Grounds for reduction High Court P Act 1903- io<>o 

L016 (A 7oj L908 Vo E oj L916), i* ». 35, 38 ^^_ 

In exen ising the diai re tion given bj Beo, 36 of the High Court Procedurt Act 

to the 11 i-li Court to reduoe the amount oi security for the costs of an appeal '_ 
from the Supreme Court ol a State, tin- Court may take into consideration the Rjc|j j_ 
nature ol the case, thai is, whether it affeots the status of the appellant or i.\ CHAMBER*. 
affeots him pecuniarily, the fact that then has been unsuccessful and pro-
traoted litigation between the appellant and the respondent, and that the 
appellant, it impecunious, ma] sue in formd pauperis. 

\,n w v m . 19 


