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JUDGMENT. RICH J. ---·--

Thiii iii an action by the Commomvealth of .Auatralia 

a~inst William Milne~ Andrew Milne and Martin Luther Milne trading un­

der the name of Milne Bro~. 

The plaintiff's claim as en. dorsed on the writ is:­

"for the iiUll't of twenty-nine thouiand six hundred and sixty-two poundli 

"eleven lilhillings and five pence {£29~662:11:5) being money payable by 

"the defendlnts to the plaintiff .. for money received by the defendanta 

"for the use of the plaintiff, particulars \"thereof are as followlil:-

11Tc amount p&.id by the pl~i Itiff to the defencE.nti for ·cer-­
n tain goode falsely and fraudulently repr~i!ent ed by the 
11 defendants. to have been supplied by the defendants to the 
"Commonwea.l th Naval Dockyard~ Cockatoo Isla,nd~ Sydney~ in · 
"the State of l~~w South Wales· between the first day of Nov-
11 ember in the year one thousand nine hundred ani aeventeen, 
11 and the firit day of August one thouiand nine hundred and 
11 nineteen whioh said goods were not •upplied by the defendant 
"to the &Jaid Dockyard 11 , 



No pleadings were filed in the action. By an inter­
locutory order made en the 27th, July la.Qt the Chief .rustice directed 

that the isaue (a) of payment of money to the defencant William Milne 

ani (b) of non-delivery of goods in respect of which auch money i~ al­

leged to bave been paid be tried by a jury of four the form in which 

these issues are left to the jury to be Qettled by the JUstice b~fore 

whom the action is tried • 
. At the ·trial before me I ~ettled the i•sue• aii 

follows:~ (1). Whether the iUIDS mentioned in the particulara or any of 

them were paid by the plaintiff to the defen cant William Milne., (2). 

whe·ther any part of iluch money vvas paid for goods not delivered to the 

plaintiff. 
On the 6th. day of trial counsel consented to the 

discharge of the jury and to the determination of t~e issuee' by me. 
,. ' L\. 

No evidence was given on behalf of the defendlnt&~ anct'·the" counsel did 

nat addrelils me on the facts. I found that the sum of £29.,662:11:5 w:J... 
paid by the plaintiff to the <Efen cant.,. William Milne., and ·that this 

roum Wati paid for goods not d:llivlfred to the plaintiff. I .entered jucg.-. 
• ment again111 t William Milne for this amount, with costlil. 



3. 

The queetion of the liability of the other defendants wa:a then argued 

a n1 I reeerved judgment. 

The relevant 1acts from which this question emerges are ~hartly aa fol-

10\ve:-
From November 1917 to Auguot 1919 - the period. covered by 

.the payments mentioned ~ the Na.val Dockyard at Cockc.too Ir.land was en­

gaged in building refitting and repairing ships. For theae ~urposee 

a. variety of a.rticlelil are required :auch alii are aupplied by engineera 

machinery and metal merche.nt5. The defencanta 2~t this time were carry­

ing on in co~partnership such buaine•s~~l:i.n:l were contractors to th'e Dock~ 

yard for the supply of such requisite~ as are uaei in the conatruction 

ani repair of shipi!. The courae of bu!iliness ad.Qpted a. t the relevant 

time~ by the dockyard authoritieri in connection with the supply og goods . .,. ~ , •.. 

by contractors was ai follows:- A written order for goods waa ~ent to 

the firm aigned by the stores officer. In due course theae goods ce.me 

to the Dockyard by lighter as a rule and were either accompanied by a 

contractor 1 s invoice form in tripl~cate 1 or that form followed very 



4. 

shortly Bfterwardtii. The etoreman ~ve the lighterman a receipt fer a 

number of pa.ckagea, the good~ were taken into the receiving room at».a in 

the atore~, where they w~re checked by the receiving storehou~eman and 

the ataff and the receiving ~tcrehou~eman then 8igned the original and 

duplicate c. I. form. The triplicate c .. r. :fancn i;; the form of receipt to· 
.. . 

the contractor ~nd ia signed only by the store officer. While in the 

pos~ession of the receiving atorehoueeman ths geode were examined by the 

thspectin.g officer, who signed the CI'e aa to quality. 

Next, the goods together with the c~r·~ ·were taken to 

the section of the store where they are atored away. The sectional store . 
houseman, after checking the good£3 and putting them into proper bins 

signed. the original and. duplica.te C. I to the effect that the; goods men­

tioned .had been taken on charge. The goo eli; rem:;~inea ·.in the store and 

' the c. I. in triplicate were aent to the stock le cger clerk ami. by .him 

posted into the stock lecger. Thence they went to the store officer who 

signed all three. The triplicate wai in form a receipt addressed to the 

contractor, to whom it w~s returned. 



5· 
The· duplicate :remained in the Store t)ffj_ce; ~md the or-igin!!l,l wa.e 

sent to the coating office in the Accounts Branch~ 

Then the contractor rendera his voucher in duplicate -

t'l. Commonwealth aontingenoy Voucher in common form - for the goods 

which he had delivered, ~ he prepzre~ himself, signs it as 

claimant and sends it to the dockyard. There it vvent first to 

the examindlm.g branch for registration and thereafter waa sent· by 

the examiner to the Store officer in order that the eJertificate a 

as to correct delivery of the goods &c. might be given. At the 

Store the duplicate C.I. !as attached to the voucher; fhe ledger 

clerk certified on the voucher .that the goods enumerated thereon. 
in the Store accounts • 

. had been received and· taken on charge/ The documents then went to 
,. 

the Store Officer who affixed his certificate. to' .. the voucher a.s 

the "person incurring the expenditure". From the Store Officer 

the voucher was returned to the examiner of accounts, who marked 

it. ba.ck in his books and, with hiEi staff, checked it a.rithmetica.lly; 
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O<)I'l'fJOt. HL~ <'l.uty ·v'rC:l.\7 aloo ·to· ma.:;:k off in ·the o:ffioo oopy of t1H:J 

ii-.nd hi; oi'f'ioa:r.a ini tiR.lled tho VO\..Wh{~:t' a~ oer.t!f.iof.\to of' t.ha c.~orr-

MQOUn'tie<1 for Undor the v·a.xl.C!l\$ he~rJ .. ingij - the VOUOher £t.nd original 

C. I. wel'fJ oomr~ared m.nd O'rl<Joked. 1n a.:i...l pfl-l'ti<mlars inolu(.l:'i.ng pu ... :~tio-

,· .. 

ev~r:;·thiri6 Vl~~>a in. order r;~.n,1 sent tha v'~uoher~J 'he.ok to th" t};,..a.n'dner, 
f!ladt.'l 

who, if ther" 'Al= several olatms by on~ firm, ~- out a. eww;1ary 

in the form of w'hr~t is kn<>wn. aa a. ooverinfJ vouoher a.na. prepa.r.~ti· the 

/ .· ,...... . ..... 

. . .., ... ~: 



"1 
I • 

iniao them. Hla &Aty W4A to "o~ that o~ch atep hed b~cn taken Rl 

\ 



<l' u. 

Towards the end of 1917 one: of the de fen dan t s, W i lliarn Milne, 

who it appeared usually represented the firm of Milne Bros. in its 

business with the Dockyard, discuef~ed. \Vi th one Blake, a.n officer of 

the Crown and .Examiner cff Accounts at the Iala.nd, the means whereby 

advantage could be taken of ttre methods employed there to clefraud 

the Commonwealth. He learned from Blake that the stockrbooks had 
· r' M · 

been done away with and a. I. s ,_\sed in their pla.ce ~ and th~.L t thereby 
Jf-:.4/'4 

~ ~proper account of the stock oould not be kept. ~~ thereupon· 

sugg.eeted that money might be made by adding to ~bnuine C.I.s and 
. , quantities OJ.' 

,r Vouchers for goods actually supplied a.ddi tiona.J/ lines of goods which 

were not delivered. At that time the dockyard required e.n emormous 
'•?tlt.''• 
"Cl:V 

~ 

fll· 

amount of material forlll wa.r pu;poaeaJa.nd orders were e;iven for 

very .la.rge quanti ties. 
' , .. 

In many ca.aea, owing to the exigencies of 

war conditione, goods were delivered piecemealJ a.nd thus many aep-

&xix arate deliveries would be referable to the same Order Number. 

Blake lent hie assistance, and the plan they followed was as follow& 



\. 
\i 

!).,· 

.~t r:lf~ht, <;~:If ~t; ctl•o.r. tiP.H~~;, ·.YhfJn. the c~t!1C.$ ~t&ft hr:Lt:~ c;o·oo, P.l'-~Jr~;" 

prup4'l..t13tt tlu" ne'J~H:&aa:r.j' doc1JJI'len.ta. . First hct type<l out ~ c. I. in 

't1'l.l'lliO~l.te AAJ'd, 1-.io VO\.H:)ht~:r S.n t'!.npl10lil<tO to MOOI"C1. ther.c.witl:. l!)l'I.O'Nin~ 

· .. thQ (;i'O.Or .num'ber r,;;.n~.~ th~..o r.:rc,p(ir a.rnou.nt oX gc>(:t\s li:M.pi.tlt.U ~t\Pl)l1<:6. • 
. . 

·A• c\ l"U.lo no ·..,xtentlion of tho coat wa.u ma.d41 4'-t tlw.t t1tua in the C .•. 

1·:. tr.~1~ .. 1~ .uw.u.y ·O~tHtkl .1n ~hi:l vouoh~\1..' th~ t:~.x;·tantion for "the t-;ottttint,. 

tx·u.nar;;.ti,)h W"'-G in ;(ll"l'<.j<.rtly tUC\<.l•~ lliHI ~3 to &\\nf~bl.l'l- ""' o..-~J::r\.;ot ~:~t~m­

a1o.n t<) ~u tQi..'\d" whon tll.Q '-"W&oun" or coo'IJJ wa• ~.l;th¥l"$1l •.. TtH): .. vouohel' 

"'Q." th.o·n: ~1~~")'1 .bY 7T1llh .. if.J.lU.lnf> ~ ol•;.1mant. . tne l¢Cintxuia.' ~ou• 

llodnt111 thttn went ·to t.ho Is•lt\llC 1r, the u~us..l aour$~ ~·f ·b\lc:.1ne•~•. · 
. . . r . 

Bli\ktt nti~1: wou.ld. ~PJ~:ropr 1ate tht' or1atnt\.l e. I. ,1:rom. the coot• o:t'f1oe 
'· . '• 

,·~ £.· . 

~.t tha.·t. 1;1JtH(J thty YrOlt.1rJ "l~·~l\ the. 

otrt1tiol1>tcu"J ·o:r · tlitl ·trtor(,:?... off1c.Hu"' .r;.i.l' ·to 1/ho 6.~:U.vt.~1.Y <';lr· t.he L~04)(ili.t, 

th$ qu~t.11;:y Me\ the r~te. the :vo\toluu: o.lao \1o.r.t tt th~t t.·~n-.G tb0 

oert J.i'i(t.,t~ of tht:· l.lt~or.ut' CJff.te:c•t• th~t ttm S.C(.lO\lnt WIM~ oo:trec~t ,;.." 

" ' •• •- 0 0 OM ••• 0 ~ 0 ~ 0 -~ 0 0 O 

\. 
~ 
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Nho ;,_lkl not lu').t1d.li'} thf1 V()UCh~r until g.:f'ter the' ~ttcre~~ off io<..1r h~:~d 
r;.{~ 

;.llcn•:Hl lt .• Jt?'th~)T\ tool(: tlwrti bn.ok to Miln~;~'a off.10fl, n:rJ:.l in tlh! 

o;.:..se oi the ~\.d.d1 t icrw cS norr li:n:s~ .;;.. r·.-:fercnoe ~'Vi;.i.a ::.;.l..v~~.y~l gi V.Jn 
ordor 

to a c..;'ln\tino number.- Th•') ·or do r l'l(H)ko cover in!; .. th@ pe rlot·~ (il-'l" inc; i"i 

'"' 
vouoher~l ~~ond. nK•.ny o:t' tho or1g1ru.,),.l C. Ill \"'er~ ~!'Jtroyod by alak(J 

.......... 

C.I. 1n th~; co:Jt:a of:i:ioc .:-;.n.d tho vouohcr in the utoro. ThQUO(;) the 



\. 

i'¥'"lili'I>Chi t;.)n t•:> 'tht: oo~Jt~ of'fioa wl-~o.tti: 1 t w~;.iitJ oncokj;j\..l ?t1 tiJ, tlli; or1t~n.p.:· 

e.r. "J.I<c:i. ly ·tt.e ocHrtil offlua IX\IihHt~ o1?'~l1£.i f..1\Jrtify1ng Qffiouz for 

P~.l~trne.nt. In .;u.w \1\:.u:r.~~r ;:;, cov.r:l'int~ vo\:tQhtlr fox f, r11.unber Qi tiLose · 
Ol\¢'Ki\.\0 

:;r1b-youoh;,ur;~ 'i'\';>,.'!J t:11'7k.>f'.rod v;t the !slr.i,n.d tf.nd t.hH llk.ifak ·;n-u; l'>td.,i to 

on a:n. OVtili' (U:~>~.i"t ;; .. oootu\t ·:~rhiah hrul 'hef:;f\ ~~cat.il\t~d., ,. 
' Lll~i th:-~.t h~J W'Qt.J.l('l like ll1:a OOQ(l\UJ~ 1{, rt o:pll;.;f). <,,;~!;\ ho l\f<,d to l·'lf""Y W<il.,~~~ 



.::x.· regulation w..;;.s issued oomp.8lling p::;;.yment of all ac oountl3 by c:cose eel 

cheque to order. Three of tho:a~; lc..tter cheque:a were handed to William 

Milne who p:.id them to hi a private a. ooount. A oertifi'Wed cc;;py of Will:S.m.t 

~Lilne 1 G a.ccount with the Commomvea.l th BGUhk Jhowed that 1 t wa.a not over 

dl:'a.tllfn on ~ny ococ~iiion d.u.ring the relevant perioJ, while excnmin~tion of 

the firm 1 s books and bank pas iii book showed the cheques fer wa.gea were 

invariably cl.ra.17n en the firm1 s a.ccount w·)lioh wa:ii kept at the London Nank 

cf Auatra.lia. 

if~hen the cheques were op en:t they ·r;ere ca.ahed acroaa the 

counter at the Commonwealth B:=mk, the o;;.mount for the g-enuine t:ra.na-

iil.ction was then :paid by Willi;;:.m· Milne in ca:ah to the credit of ib.e firm' i 

account vvi th the London Ba..nk of Auet1.·a lia anc:. the balance to hi a cwn 

private a o:~ount. In the case of crossed ohequea th~.Y .. nre paid to 
. ~ . ,. 

Willi;:~.m .Milne 1 a private a ocount, and S'll#!iequently the g.mount due for the 

genuine tranraactions was wi ttdrawn a.ncl ps.ici in cash into the pa.rtner-

ship ~ccount. The firm t a books di~ii:cloeed 



~~ . 

full particulars of the genuine trr~~:r;iBfi119"t i9:as ~nothing of the 

fraudulent~. 

In December 1920 the defendant 1Nilliam Milne JED and Blake 

were charged at the Central Criminal Court with conspiring together 

and with l)ersons unknown to defraud the Commonwealth. Both were 

convicted, Milne bei~g sentenced to two years imprisonment and Blake~ 

to one year. On that occasion, as on this, Blake was called by the 

Crown and gave evidence again~ Milne. 

Of the cheques paid _to William Milne in respect of claims 

by vouchers which are the subject of thiaaction about £2000 repres­

ented payment for goods actually de.li vered and £29,662-11-5 payment 

fiiXX~!IJIIKB fraudulently obtained for goods not delivered.· 
-...:-

;•: 



No evi c'ence wa.r.;; adduced by the plaintiff to prove that ,the defts. 

A.n drew Milne and Martin Luther Milne were parties to or cogni aant of thea: 
then 

frau oo. I muet the1•efore treat them a a innocent par tie-. o The claim a a 
;t 

a s;;,inat them i~ thE;.t a.e p:;;..rtner~ they are 1 notwithstanding their ir:noc:en~ 
. ' . . 

of the fraudo, rc;rporu;;ible by_ vi:rtu~'l of the_ l.JO.rtmnsl'..ip for the :wt~naat~G 

coniieq,uencea of the wrong doing of the d.efen ~nt WilHam Milne. CounseL 

for the d.ef·3niiont::~ .f1. Milne and. Mii!.rtin Luther Milne acinitted that if the 
\-¥-

frauds h~d be•Jn comittei in the firat aeniing in of tbe contraotor',g 

"' notea .i::i.nd. vcuchea" to the dockyar:i their clients ~rould on the authority 

. ~ 

conten~d1 however, that when th-e crime wao comitted the defencant w. 
. ~ 

Milne ceaae:i to be the a. gent of · tb.e firm an::l in support of thi10 oonttm-

tion cit~d. Mintz v Silverton 36 T.L~R. 399. -. ____ _.... ____ _ Under th~ N. s. w. Partner~ 

a hip Act l89Z a. partner is lia.blc for the fraud of hia co-partner~. No 

doubt the co-p~rtner in order to mi:i.ke the firm liaole muo:ot h:..v~ been 
the 

acting in the o:rdin6.ry course of busines;ii cf the firm. The queation 1 
I~ 

· therefore 1 ia. whether the de fen dmt William Milne was acting in tht: 



,. 

~-~ 

o.L'clinary oouric of the bu;gineq•. of hiil.a firm. Tl1el'e is no -:lisputt:: tl-!at 

in aelling JCO clz to the d.ocky[;i.rd ~nd getting payri';ent for them ·william 

Milne wac acting fo1· hio firm in the ordins.ry couJ:ae of hilil· bu;oinesa. 

, The diotinot ion so,.lght to be set up by the other de fen dmts ia that ~1 ... 

t l"uugh Willi<1m Milne wu.a the agent of the firm for the purpo~w of put­

ing.in vouchera for payment in the fi.rwt inata.nce hilil work in that r~­

spect for the firm waa completed once the vcuchcr waa lodged and that 

accordingly B.ny oonOJpil·acy bet·weon Will tam Milno El.nd Blake to ts.mper wi tl 

the voucher a in or1er to ob tlin over ... p·a.ymentiwaa ao far ae the pa.rtnel·-

s hip wa"' concerned to be :regQ.r ded c:.:a the act of stranger a to the part~ 

Ilerli'hip. · Thi~ contention seems to me not wa.rra.nted by the fE"~.otr.~.. W .~ 

·Milne was ·not merely agent. of the firm to put. in the claims but ,:..liiiO 

to get the claima paid. The fraudulent :l.xi:ms iiitep.a he ·took we;,;e taken 

for this purpose. I.1 therefore I hold that the refen ~ntl 'I COnt(mtiOU .... ' -s 
oa.n.not 'be s:upporyed on the facts. 

I ·,.,·ould add 

ao to sp~ak two count~ - one 

for fal~o repreeentation~. 

that the en wraement on th·s vlri t ccntc:.ins 
_, ~ rJr;<;" ~ 1t.. ~ ~;Ur-

for mcmcy t.Afi:~ux:r received and 'the other 
. j\ . 

The plaintiff's claim can in my opinion, be 



supported on both covnta. I give ju .:gment for the amount cl<:4.imed with .. -_,. 
• 

costi against all the defen J.:i.nt~~o 

... 

,· .. 


