: . \
THE COMMONWEALTH OF AUSTRALIA \ES) A=)

et
v

MILNE & Ora.

JUDGMENT . RICH J.

This is an action by the Conmmonwealth of Australia
aginst William Milne, Andrew Milne and Martin Luther Milne trading un-—
der the name of Milne Broe.

~The plaintiff's claim as endorsed on the writ is:-
‘ "for the sum of twenty-nine thousand six hundred and sixty-two pounds
‘Meleven shiliings and five pence (£29,662:11:5) being money payable by
"the defendants to the plaintiff .for money received by the defendants
"for the use of the plaintiff, particulare whereof are as follows:=
"Tc amount paid by the plai miff to the_dcfendanﬁs for cer-
"tain goods falsely and fraudulently represented by the
"defendante to have been aupplied by the defendants to the
"Commonwealth Naval Dockyard, Cockatoo Island, Sydney, in
"the State of New Scuth Wales between the first day of Nov-
"ember in the year one thousand nine hundred and seventeen,
"and the first day of August one thousand nine hundred and

"nineteen which s2id gocds were not supplied by the defendant
"to the gaid Dockyard", ‘
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C 4 , No pleadings were filed in the action. By an inter-
locutory order made cn the 27th. July last the Chief Justice directed

that the issue (2) of payment of money to the defendant William Milne
and (b) of non-delivery of goods in respect of which such money is al-
leged to hé.ve been pald be tried by a jury of four the form in which

these issuee are left to the jury to be> settled by the yustice before

whom the action is tried. :
" At the trial before me I settled the issuess as

follows:= (1). Whether the esums mentioned in the particulars or any of .
them were paid by the pléintiff to the defend&nt William Milne, (2).
whether any part of such money was paid for goods not delivered to the

-

plaintiff, .
On the 6th. day of trial comnsel consented to the

discharge of the jury and to the determination of the issued by me.

No evidence was given on behalf of the defendnts a;n\d\'the‘;f counsel did
not address me on the facts. I found that the sum of £39,663:11:5 wee
peid by the plaintiff to the defendnt, William Milne, and that this
sum was pa‘id for goods not &liwered to the plaintiff, 1I.entered ju®-

ment againgt William Milne for this amount, with costa.
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The question of the liability of the other defendants was fthen argued
and I :eserved'judgment.
The relevant fucts from which this question emerges are shortly as fol-

loﬁs:— ' :
From November 1917 to August 1919 - the period covered by

the payﬁents mentioned - the Naval Dockyard at Cockatoo Isi&nd wes en-
gazged in building refitting and repairing ships. For these Purposes

& variety of articles are required such as are asupplied by engineers
machinery and metal merchants. The defendents at this time were carry-

ES

ing on in co~partnefship such businesqeand were contractdfs to the Dock-
yafd for the supply of such requisites zs are used in the construction
anl repair of shipa. The course of buaiﬁeés adépted at the relevant.
times by the dockyard suthorities 1in connecticn with th‘supplyibg goods
by contractors was s follows:- A written oriér for googg was sent:to
the firm signed by the stores officer. In due course thease goods came
to the Dockyard by lighter as a rule and were either accompanied by a

contractor's invoice form in triplbcate, or that form fcllowed very
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shortly afterwards. The storeman’gave the 1ighterman & receipt fer &
number of paokéges, the goods were taken into the receiving room xrt in
the stores, where they were checked by the recelving sto:ehoueemén and
.theistaff and the receiving storehoussman then signed the original and
duplicate C.I. form. The triplicate C.I. faxm is the form of receipt to
the"coﬁtréctOr'and ig signed only hy the store officer. While in the
possessionlof the receiving storehouseman the gcods were examined by the
ihepecting officér, whe signed the CI's as to quality. ’

Next, the goods together with the C.I's were tz2ken to
the section of the store whgre‘they are stored away. The sectionzal stom
houseman,_éfter checking the goods and putiing them into‘prOper bing
signed the original and duplicate C.I to the effect that the.goods men-

tioned-had been taken on charge. ‘The goods remzined in the store and
the C.I€~in triplicate were sent to the stock le dger clerk and by him
posted into the stock iedger. Thence they went to the store officer who
~éigned &ll three. The triplicate was in form a receipt addressed to the

contractor, to whom it wae returned.



sent to the costing office in the Accounts Braﬁch;

Then the contractor renders his voucher ih duplicate -
a Commonwealth Géntingency Vducher in common form - for the goods
which he had delivered, Zéét he prepzré& himself, sighs it as
claimant and sends it to the dockyard. There it weﬂt first %o
the examinémg branch for registration and thereafter was sent by
the examiner to the Store officer in order that the Gertificaﬁé -1
as to correct delivery of the goods &c. might be given. A% the
Store the duplicate C.I. was atteched to the voucher; fThe ledger
clerk cer%ified on the #oucher that the goods enumerated tliereon,

: in the Store accounts.

-had been received and taken on charge/ The documents then went %o
the Store Officer who affixed his certificate.¥6“the voucher as
the "person incurring the expenditure". From the Store‘Officer

the voucher was returned to the examiner of accounts, who marked

it back in his bocks and, with his staff, checked it arithmetically,
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and generally agwlnst the quotsatlon for the gogds, ﬁha prier, and
the requlaitlon; gecing also that the rate and extenalons were
sorrect. Hla Guby was alse %o mark off in the ofiice copy of the

rota of orders ifull particulars of all acoounts se that no duplicute

‘;paymant in respect of thet order mlght be reds .  After examination

and any necesanry alteratlons on the artthmetical eide, the examiner

Cend his foicera initialled the voucher as gertffionte of the corr-

aotuess of the caloulatione @@, and &henes. sent 1t to the ooats

gfﬁice whare 3t waa checked to sec that kkm the expenditure had besn

acoounted for under the various headings - the vouocher and orlginal

C.l. were ocompared and oheoked in all pariiculars inoluding pustio-
! 8

Culars of goods ordere.d end the amount pald. . Tiie done, the cost-

ing vlerk paix certified on the duplicate vopy of the voucher that

averything wes in order and sent the voushers baoé to the examiner,
. ' : . maae :

who, if there grw several claima by one {irm, KEXSEE out & punmary

in the form of what ia known 2@ o covering voucher aﬂd‘prep&?Qﬁ"thﬁ

N
R
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1
account for the certificate of the certifying oificer and foxr final
VayRant . The &gb*vouohorﬂ, with the ecoverinpg veucher @I SWnoary,
wéfu_hhun sent to the certifying offlcer who would personally serutb-
inise them. His duby waa t0 sos that each step hed basn taken os
raaerda the voucher, and that the initials of the offlosr supporting
eaoh atap appeared theveon. Providing everything éau in ordexr the
account ram certifiod aul swnprovesd for'paymanﬁ. The parmasten .

Lthereupos drew the chaqus.
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Towards the end of 1917 one of the defendants, William Milne,
who 1% appeared usually represented the firm of Milne Bros. in its
business with the Dockyard, discussed with one Blake, an officer of

the Crown and Examiner of Accounts at the Island, the means whereby _

advantage couid be teken of the methods employed there to defraud

thie Commonwealth. He learned from RPlake that the stockybooks had
been done away'wfghéiﬁd C.I.s used in their place, and that thereby
8 proper account of the stook ocould not te kept. 4;§;;a thereupon -
suggésted that money might be made by adding to gbnuine C.I.s and

o quantities cr
Vouche:s for goods actually supplied additional/ lines of goods which

were not delivered. At that time the dockyard'required &n emormous

amount of material form war pufpoaea,and ordé?s were given for
very large quantities. In many éases, owing to'fﬁe exigencies of
war conditions, goods were delivered piecemeél, and thus many sep-
xzxix arate deliveries would be referable to the same Order Number.

Blake lent his agsistance, and the plan they followed was as follows
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§ jAt'p§$nt, o @t othar vimes vhen the offics stef? had pohs, Plaks
Cwenh o the ofilce of Milne Byos, and in 7417 den Hiln@'@ BTRBOLG0
;’prap&rad the newaanary ﬁwcuﬁenﬁa. Firet he vyped ot &= Col. 4n
triplionte and & veusher in daplicate to agcord therowith showing
;thé ordor number snd the propar amc&mt ol gocds 3&»113&& supplicd.
~p% & rule ne extentlon of the c0at was madﬂlat that tima in the C.2
fmnﬁlin,mauy-oaﬁsa in the voushasr tha axtentien for the hauxinﬁ

&zanﬁf¢t4uu A4 i, 0LFe0H1y mahw 4o 88 b0 @nable & COTIVOt witen=
_8len to Do made whnu the amount of goodes wad aliarod. iﬂﬁwVQuﬁth

WeLid thun plgned by *illiam Hllﬂo &b claimant. »xhe acmuxﬁn##faocu~ -

anta han went to the 1614nf in the uﬁual ucu*&u of bueinesﬂ. |

Blakavnaxt would appropriate the originnl Q;I. f;@m,the caa@a offive
| and the vouoher trom the 'r‘wm.‘ 8% that tins 'i:m;§ woix'lf;i' ?;?.1:':1'& ‘the |
éértifioa%oa*mfﬁth@'atoxna,ﬁffacar aagte the d@lzvury‘ﬁf'ﬁhﬂ a@ﬁ&ﬂ:
- ﬁha quanitity and the rete. he voucher also bore et that time the

cortifivate of the stores officer thet the scoount wae cerrect e
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to "computatlons, conatlings, rules oi' ohargﬁ; andG fndthful perior-
munce of gervices chargedt, thqugh,'by-arrmngumant at the Taodund
all‘reaponaibility for %hé ccrrectha@a af ¢he éxtcnaiqnﬂ In the

noney oé@lumn apnd for the addltlons wus leflt $¢ the examliner (Blake:

- aho dkd not handle the vovcher until affer the ateres officer had

sipned 1%, Homehen tock them bock o Milne's office, and in tba
Litters pgrescnes elther inoremsed the anount of the goods alresdy

shesm and eorsified, or wdied nes linss of gaeds, or bothe In
gune of the addltions of nes lines o raference wus always gilven
order . o
to @ g@nuineNnumber.- The “order bookn covering .dhe perleod during »
s . ' .

 #hich these trunsuctions took pluca tegether with all the duplioata

vougiiers and many of the original C.Iv were destroyoed by pluke

) oo ’ : N~ .
prior to the dlscovery of the fraudse,- . The corrcct extonsious.
wore KRE®m put in the money column und the vouche® tobtulled. Bluke

them 00K the Jocuments back to the Island, replaced the orizinal

[

CeIe In the coats office and the vousher in the store. Thonce the
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1ke

O lavter oaro bo him in the course of his duby, wos initialled by

Tl By ene &6 ble asslatants erdorsed "oalovlatiouy 9erreet?, nu
z’miwﬁii on bo tlw cowsbs offico where ifs wid ohooked with the orlgbne.
Caly e Ly the aosta c:fi‘.’wé mm@ o:?'\‘_hhia gortifying offdcer low

poymant., In due Quurse o covering vougher for & raber of those

o o chaoie
sb=voughers waa prepored ot the Telond and the mlask wwmae  poakd Lo

TRAllem Hllae oho siyned the recelpt on h@hﬁ»lf‘ o7 the fimm . It

e cuahonLTy af the Triend $o puy contreotors only once & wonth

| o Jdet, wald g:z;vyrazegixt Wed WEWC LY peda bﬁr ereared choous. i 13460
fiilna howsv o m;:m%nwa tx‘:«%v'mé poymaaten thot he wanted his neney
auiekly snd he wes pald mope frequently. He ropresented wlse thet

tluf;;::g serking on an over %‘;ra&i‘t wooount whioh had beon émwﬁad.‘
sk that he w’@mﬁy iike his ohoumas lelt open as ﬁ;a ned b PRY W ee
and. was afrald to let the dhmmﬁ M*e through the bank =o they 'z*.n;):s.:ii.gll
nek oliow him $o dew sgelost ite '. On these reprosentations he #as

paid by open cheque until, tczsm;mm the and of tho pariod of the /(4" g
| , ‘ : . 7
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a regulation was igsued conpelling payment of all ac counts by crossed
chegue to order. Three of these latter cheguss were handed to William
Milne who paid them to his private account. A certifiVWed copy of Willka,
Milna'g azccount with the Commonwealth Bakk showed that it was not over
drawn on any occxeslon during the relevant period, while examination of
the firm's books and bank pass bock showed the cheques for wages were
invariably drawn on the firm's account which was kept at the London Bank
¢f Australia.

When the chegues were cpenzi tﬁey 'ﬁ"ere cashed acrosa the
counter &,t the Commonwealth Bank, the amount for the genuine trans-
action was then paid by William®Milne in cash to the credit of the firm!
account with the' London Bank of Australia and thes balance % hia cwn
privete a_oc:ount. In the cass of crossed cheques the._y‘ were pAid to
Willicm milne's private account, and euﬁaequently the \.;.moun'c due for the
genuine tranéactions wés witdrawn and paid in cash into the partner-

ghip account. The firm's books disclossd

Iy
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full particulars of the genuine taaaeao#éoaﬂ—aaﬁ:nothing of tﬁe

fraudulent«4Lo«np~497tﬂao

In Deoember 1920 the defendant William Milne x=3 and Blake
were charged &% the Central Criminal Court with comspiring together
and with persons unknown to defrsud the Commonwealth. Both were
éonvioted, Milne being sentenced to two years imprisonment and Blakex
to one year. On that occasion, as on this, Blake was called by the_
Crown and gave evidence against Milne.

of the cheques paid to William Milne in respect of claims
by vouchers which are the subject of this action about £2000 repres- '
ented payment for goods actually delivered and £29,662-11-5 payment

“£axxgsnxn fraudulently obtained for goods not delivered.
N . . v ‘\\.
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Mo evi d&nce was adduced by the plaintiff to prove that the defta.
Andrew Milne and Martin Luther Milne were parties to or cognieant of thew
then
frauds. I muet therefore trest them as innocent parties . The claig‘as
agsinet them ig that as pertnere they are, notwithstanding thelr irnocend

of the'fr&uda, reapohsible by virtue of the partnmfship for the zanxggRem

conseguencea of the wrong doing of the defendnt wllLlam Mllne. Counael.
for the defend&nts A. Milne and Martin Luther bilnﬂ admitted that if the
frauds had besn uomi*tei in the first sending in of the contractort's
noteg and veuchess to the dockyard their clients would on the authority

of Lloyd v Grece Smith and Co. 1913 A.C. 716 heve been liable. They

Qontanﬁbd, however, that when the crime was omltted the defendant W.
Milne ceamed %o be the agent of the firm and in sugport of this conten—
tion cited Mintz v Silverton 36 T.L.R. 399. Under the N.S.W. Partner-

ékip Act 1893 & partner is liable for the fraud of his co*partnert Ne
doubt the co-partner in order to make the firm liable must have been
. : the o

acting in the ordinary course o{dousinesa cf the firm. The question,

- therefore, is whether the defen &int William Milne was acting 1n’the

.
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ordinary course of the busineags of bhis firam. There is nu Jdispute that

3

in selling scods to the dockyard and getting payment for them William

(=

' Milne wao acting for his firm in the ordinsry courze of his businzas,

. The distinction sought to be set up by the other defendints is that al-

thvugh William Milne was ths agent of the firm for the purpos& of put~'
ing in vouchers for payment in the first instaence bhiw work in that rz-
spect for the firm wes completed oncz the veucher was lodged and that
accordingly &ny conapiracy between William Milne and Blake to tamper wit
the vouchers in order to obtain overapaymentqwas g0 far ag the partner-
srﬁg waa concerned to be regarded s the act of strangers to the pert-

nerghip. - Thia contention seems to me not warrznted by the facts., W™

‘Milne was not merely agent of the firm to put in the claims but also

to get the claime paid. The fraudulent zixkms steps he took were taken
: , ' _
for this purpose. 1I,therefore, hold that the thfenianté contention
N
cannot be supported on the facts.

I would add that the endrasement on the writ centaing
‘ G TRe D1 fG fu T bae gl b
80 to speak two counts - one for money - received and the other
for falac repreecntations. The plaintiff's claim can in my opinion, be
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supported on both ccunta. I give judment for the amount claimed with

. .

costs ageingt all the defendants.

/l g-a—"< Cca:/(f-



