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Starke ,T. 

Tbe'pl:dnti:f'f 1ta.s 'born in Au;;tralia of British p(!ra.nts. 

m.~rried. in Hl92 z~artin Sirm!'lat, ';fDO was born in Germany ::\n.d 

I la.nded in ~J. 6. ""•.l.les about 1e79. 

I· about. th• yaar lMS to tba for a. 

! 

I 
i certific~-tte. pf nrl.turl:i.liza.tion 1Yh.ich but.. r.3ver issued. 

see Aliens Act 39 Vic. No.19 sec.5 . 

he. r:.::>.de a :rma.ll corr.petJnce for in 1897 he retired from busd.nees. e.nd· 
.. ' ,, 

his property wa~ rea.lised. f!.nd inv:::Eited. in t!le n.a::e of l;is \Vife 

plaint itt - in tl:o sh:l.res of various ;public compe.nies. 

In 1914- war broke out a.nd ·r:a.s soon followed by leghla.tion 

a.nlll regulations "for GeO'Llrin~ ·the public' sa.:f"ety and defence of the 

Coru•ucnweu.l th.. • ·. '·: 

. One' ree;.::.l~tion was thXall~.i th8~Wa.r Prec~uttons- (Enem7 .. 
' '· 

shareholders) Regulations '19l6·A ,purport ins to be passed puzrsuant to 
. . . . . . . 

the War Precautions Aot •· B7 t~e::1e re.g·ula.tions ene.:::y 3\i'bjeots a.:rid 

P:u.'blic. Tl·u.stee wr.o was e::.powe1·ed to hold them ··unt:il a!_ter tl;e end of 

Ir~ tl:e reg~.tlt:~otions unlesc ·the cont!'a.ry intention a.p11~::Lrs Enemy 
. . 

C:ubject. means (inter eolia) a s'l:.bje·:~t of tt. country ·with which the 

United Kingdom ia at wa.r r2. 

N~t"l:.'l!.4rl.!JL~ti~rson of eneniy _ _g_ri~;:l:n r.tas.r.s 3. ~·era·on who :hi.:i.vinc; been a. 

subject of a. country with \Vl:.ich the United ·Kingdor:J is nov1 e.t .·wu.·r is 

a na.tur(£!Ue·3d British Dubject b-:,- virttte of :?.. certificate of nat1;.raliu-

aticn iss'.led in r.J.ny part of th~ Hritish Domi111cns to bi.;.sel:f' - - - -

·or (in oas~ cf ;,. H.:.:.rri'::ld wom~nJ to l;.:::r husb:mcl ar~d inch.'..d~s. t:..e Wife 

o.f o.n)' eucr; naturciliaed. perGOil. r 2. 

., 

·.·1 

"'··:~ 
'·l 

l 
. l 

/ 
{ 
I· 
I 

·. u 
~ . 

\ 

--------------------- ___ , ____ -----·----
--·-·-----.-~ 

. -~ .............. -"""~~\-::~ ...... ~ .. ·--- --- ··~~ ·~-.. ·--·· ~-·~-· .. ·-··~- ~ ............ ·. :....., .. J 



\ 
\ 

\, 

''-. 

:,-,,.'! 2. 

of <:1.n Dnemy subject s.r..cl '!111-:.b prior to :r.s.:rric.c,e ·;~~.::~s ::. n~t...,u:;.: ... l born 

Bri tieh .9ubj eot sl:uJ.l ~Y~ d.ee:·r,ed to l::0 a J!X%15:& m\.turalis ed per'3cn 

oi ::meu:y or it. in. 

~.918. Tl:e devisions o;:- t:tliB 1)ourt in i3urkar.i v Oa.kley 2r:: 
"" 

G. r~ .R 

422 and. 27 O.L.P .• 520 es ta'blis:b, in ~·.·u• opinion 1 
t"J· .. :> V£.Llid.ity of •. 1~ :'\t" .. r.;;, 

•• ,,l .. - \.:,.;,-...OJ..., 

regt'.lations. 

'f·he plaintiff ha.a not l:'J.i t!:c1 advantage of i:>rcfeesior.a.l 

e.zsie;tance in fr~:ir:~ h..::r ~;laim. It is not 'f:.l:e::efc·re S'l..'lr_rrhing the.t 

l1·::r action is defective ae to r;·:li.rties and h·n. sta.ten:.ent of cle..im 

cCr.Ltr::~.ry to the rul-es of the Court. But lr am prepare.d o.S. I a~id a.t 
. ·.~., . . ~. , 
tho ·~ to make any &. endsMmt !.I.S to pt:•rties and to tl:e statamer~t of 

c1:?.i11~ which N61.:ld · st.~r~.r·ort any re::~l claim against the Comn,onw'eo.l th. · 
. ~ 14« cl @, . b-\- . . ... . . 

The ma.tte:r.s &~ t1Je st~'temen~t of ddm .tiali which I a.:11 prepared 
. . . ,1\ . . 11. /U4.l c( '-' I' . . . ·. . 

to a.cceptl ·:f01' r'resent purposes, a.a ~ the eta~te~ent .of cl&im 

may be eta.ted as follows }- (1) Tllo."'v th-J provisions of the Wa.r Pre-

.,;a.1.tt ions (Enemy Sl~:~.reholders) ?:.eguJ..~t ions 1916 !lore not 'W(;l.rra.nt ed oy. 

law • Burkard .V oa.(ley d.h:posea of this contenti~n. 
(2) That tl:e pla.int:lff waa not a person s~?ject to the regilllation$,. 

' 
l~ 
r 
f; 
: ~-

It is not v£Jry mtt,t•::rial ·to ~teterr1iine whether Sin1ma.t W'<.\.S an enemy· sub-' '·:., 

ject or e-. na:tur4lieed psrson of Gner;y ori~in. The bette~ vi~w I , 
tl:ink ie tl:s.t he ::~:.'...e an ene:r:y :>ubj ect. for b. :i.e (J<:~rtifioat·; of Ra.tur-

/. 

alization \'Via r.eyer iscued to bim see. Aliena Act supra~ £7 2 

If Simn1att was an enemy ::::'\.t'bj~·::lt reg;_:latior.s 5A prescribea tl:..M a won:.an ~ 

natural born Bri tiah trt.tbj eot shall be deewed to be a. na.tur~l.iaed 

of ~il:" Sl.~Ch .\·•·.;';J:'30r...(-:Jg. 2. 

Coneeq'l..!:.mtly ~n ruy LiiJiniori. the rh:.int iff w::..a a. :.·~rson to wtcr:• 

th~ r2i:;ti.J.::.1.tiono t\.PPlied. 
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ptic.n GrdJr 191g r.2 whlloh provid~a ·l;l:a.t a ·noma.n bor.c·cf c. i3':::it1ah 

subj eo; who !t~s ;ni:l.rrisd. U.."l alien enemy ia not to ·:::~ dee!!lEid .m ~lien 

::~.utbcrised. by tL:;~t or d.er and ll::~o no b<.3c.ring ur:on tl:.c 1:rovisions f.:,f 

the En~;;:ry· ::=.1-:.areholder~ j'e1:2.ulatid:1s ~ 

. ti:f'f' rn-:1an:s. to s.llege ·that .Ue sc.le .11aa ms.de by dir~ction: of t:~e 
.. ,, \to 

Attol·ner c;eneralor <vas r!:!.l.d.e wi tb.o1.1t ·3U•)h dix"'i!()\~icn a.nd ~l compelled ··' 

tte defe::lds.n~ to jua.tif'y under 1· .11 ( 2). 

·.:lonstrt.'.ct ion ol" the oh:\.im t4k-3n O,l) a .. ·.rl;.ole is that. tb~ 's:;..le. was u:a.dz ' 
I ' 

by direot·ion of t!ld rro11er :J.utlw:i:'ity UJ:ld.er ti1~ reg,ulf!.tiona but in 

. abuse of thz.'\.t authorit~r, 

I d"':::..J: ae:,~rat13ly with tbe suc;;el"3tion of abt\36 ·of autl~o:ri ty-• 

. , U.Jlii;r-a&-ulation is valid, as + i·l~nre ::il. reo.dy heldj 'the. allegations: 

made by tha plaint iff mel•ellr sLow that a. s~le 77ac r:<ad.e w1 tl:.in the 

power.Oi4 I feel no dot.\bt. that the facts are as I h~ve t~keu tbe 

p1E'.1ntiff to ~llege them~ 

J'{;.te~-
'rhe sense in. wlliol} thie l1:Cra::;-a is used in 'til:o ~t of cla.iru 

. , .. 
9 . .overe both th·e vrant of power· t.'\.n.d a hurd 1 unjust, op1:.reseiv·e, O.!:.d U.."l-

neoessa.ry exercise of tl.:at p~\1sr. 

dieoretion 
disposed of' :md the latter &tto..:Jks t~~e lbsmxi~t:tfm .of the offioer 

But no Cot·~rt of 

lu.w c~1.n interfere ·i-~1 th tlie e:x:erd.i3e cf that' diso1·etiot:. Theodore v 

Duncan ~919 A .o. a:t 706; i'Iidg,.e·;; C<..l..UJ.•.Jil v .:.'ionney 4 C .T. .•• li.. u.t IJP. 

982-6.) 

. ()). 'Ijl.:~t "t·1>;; pL .. intiJ:'! has suffti'l:r·:od looa by reason oi' tLa au.le ~;.t' 

·~ 
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fr6n1 paper.e su1:n:.itt,3d to me by the lJlaintiff cr.:~.ch an r..llegution 

oQ~uld not hswe be.::n sustained in faot. 

Tl;e def.enda.nta demurred t..o tl:~ at~zt.tem~nt of claim and. tll8 

demurrer ca.ile be! ore we for a.rs::.:l!!ent and determination · • 

An a.pplica.tion in Chambers· t.o -strika out th•e statement of 
. 

oia.bn 'vo~ld llav~e been mo:re .a.dvisfable o.nd I ma.rk my opinion of the . . ---: . ' 

·. prooe.dure .followed. by the defendil.nta in this case in the order a:a to. 
" 

· .. costs;. But as. the mtitter sta.ndt tbe lJetter course ·is to d-ispose 

of the del}lurrer • ·The sta.ternent. of claim, a.s I ph~~ir·3 ind.io~ted,. 

. all,¢-&jea no cause of action .·.in t~e. ple.i?tif:f~ ~.~h~ demur~e~ ~a~:·. 
. .· .. - ~-- -- ·, 
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