'shaxeholders) Regulations 191% ,purportingvto he paséed.puﬁsuamt to

sI4ATY V. EUGHEE & Another

Starks J,
The #laintiff was bLorn in Australia of British perants,
She married in 1892 artin Simmat, who was born in Germany and

v o

landed in ¥.%.Vales about the year 1€79. Cilmmat had app;ied in or
hs vzar 1888 to tha nronsr authorities in ¥.%.%ales for a
certificate of naturalization which was »rapared but "Vv:r issued.

sse Allsns Act 39 Vie. 0,19 see.B .
' >

Simae t was a watchmzker and jewell=r by trade., Apuarsatly

e rade a swall compet§nce for in 1897 he reti;ed from business and

LN .

his property was realised and invested in the name f his wife -

ta° rlaintiff - in tle shares of various public co&iwnias.

" In 1914 war broke out and was soon followed by legislation

ang regulationé “for'securing the public’ safety and defence of the
Comcnwealth* . ‘ ; _— : ﬁ
. oo . .
One ragulation was th:?wéﬁiled th#}War Precavttons (Enemy
ARRY ) ’
?he War Precautions Act. By‘tﬁe;é régulations enemy'gubjeots and
nat"*ali persons of enery origl xere.reéuired to’tr&nsfér shaéés ¥
held by them in any Compony incorpors nted in the Comr-onwanlth to the
Pﬁblio,?rustge who wgs ;powez ed t5 hold them until aftsr the end of

the war or to sell them in wanner prescribed. Regulaticns E;H,S,Ea

In the regulations unlsss thz contrary intsntion appsars Enemy

Bubiject msans (inter alia) =2 subject of a country with which the

.

United Kingdom i3 at war r2.

Natur@llsed person of enemy origic nicans a rereon who having been a

subjsct of a country with whieh the United’ Kingdon is now at war 1is
a naturdliezd Britiesh hub sot by virtue of 2 certificate of naturalis
aticn issued in sny part of the British Dominictus to hi.self - - — -

or (irn case of & warrizd woman) t¢ Lzr husband and includas the wife

—

ef any suck naturdlised perecn  r 2.

P e MIIRLIVISE | i ars e emn s ens st e+ o e s o ot e e e ¥
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- The matters

"It 1s not very anterial to deterwine whether °immat was an 1*emy sub— %

for th9 purnove cf ths reg letion o woman who is the wife oo

*
r

of an encwy suugect ard who prior to m&rriage w&s 2 netuasnl born

uritinh subject shall e deexed to ke a pxxxs naturalis=d pareson

£y

b: snewy origin., 1 GA - aids& by “tut. rule 1918 no.74 20th jlar.38

7

1618,  ThLe dscisions of thie Court in Eurkhrd v Owas" 25 G.L.R

422 and 27 C.L.E. 520 establisk, in =y oplnlon, th2 validity of ihese
regﬁlafions..

The plaintiff has not had the advantage of prefeesional

zssistance in fr~Wind hor claim, t is not therafere surrnrizing that

Cher action is defective ae to rarties and hﬁr~sta£ement’of'a1aim

contrary tc ths rulzs of the Court. But T am }raw;red wé I cald ut
v - . N . . »

the.icdaieto make any aaendment a8 to parties and tovthe sta temnnu of .

’
elzim which gould support any vewl claim ""ainbt the CommgnWéaith{z

' - Aﬂazagc¥ é@

the statement of olalm qu whigh I am prepéred
. N . Aaseol ~o ‘ . L
to accept, fur »resent purposes, as aAAagedin the st atement.of,cl&im
may be stated as follows ;- (1) That the provisions of the War Pre-

gsutions (Enemy Sharsholdérs) ﬁawulatipns 1916 ure not warranted by

law o Eﬁ:kard v Oakley disposss of this‘obntenticn;

(2) That tkhe plaintiff was nét 2 p?rson subject to the regﬁﬁ&tionss fA

ject or & naturdliaed psreon of enemy origin, The better vieﬂ.l
think ig that he wac an enemy subjeet,for his Bertifioate of Hatur-

aiiz_a.tion wia never issued to uir see, Alisng Act supra.q /2-9 2

CIf Simmatf was an enemy cubject regulationx SA preecrib:s tLat a wom~n!

)

1 et 7, Thid
an ensmy

=1y

whe 1s the wife o

o]

ubjaﬁt snd who prior to marriwge wes a~
natural born British suﬁject Ehall be desmed to be a natura};sed‘
parson of enemy origin; if Simaat wus nut an enemy subjéct thar he f&si‘
a neturslized person of SN BLY o;igip and that term Includes the wife
of an» such 3erson.feg. 2.

Coneequently Jln wy opinion'the plaintiff was 2 rcrson to whon
ths ragulations “applied.

falr ey g &N ey iy © e m s s & e iy W TR W eV e Y e - o
ThLe ke therefors regquired wnlsr she reoulatious to tronsfer !



" neoessary exaercize of tiat pdwsr, ihe former sense hLie already hsen

ar»u to tha Publiv Truste

I waa referred on behalf cf the plaintiff to the Alisng Festri-

ction Crder 1618 r.2 whlch providss Gk at a woman born c¢f a ﬁritiéh

sulrjecy who hus married an alisn eremy is noct to %s deermdd an alien

enamy .
vt thie dsfinition is for ik: ourpose of the restrictions
1utﬁﬁ"ieci by that arder and hus no bearing upon the yrovisions of

the Ensay ah areholior{ egulatione.

(3) That the Public Trustee had 2o sutkority to sell her shared

9

-

The st&témsnt of clalm douvs not nnze it vary claar wLether ths nizin-

,Tiff meune %o allege tl&t tre :ale Hes made by dirs tion‘of the

»

. . ‘ ‘I‘ ’ S oo
Attorney Generalor was msde without such dirs fiicﬁ ani vhk compelled
tLe, defendanty to justify under r.1l (2). But I think the proper
sonstruction of the olaim taksn ms a wiole is that’the'sale-was.wads

/
by direcfion of the rropsr authcrity undsr tne regulations dut in-

:abuﬁe of 'ch‘w authorit?.

I deal: aenar¢tu1y with 14 srahqetion of ebuse-of autkority.

J;if tgglrégulation is valid, as I nave @ ready peld thé'311°va+10ﬂs
mede by ths plaintiff ma rely SLOW tThaet a sale vas inade withih the

- povwer,ggl I feel no doubt. that the facts are as I have taken the

pleintiff to allege them,

(k) That ths sule was wade in abuse of power.

o - L IFtem»J :

The ssunse in.whioh thie‘pnrasa is used in the \ytuabx of ¢clainm
s '

- govers both the want of power and a hard unjust oppressive, ard up-

.

disoretion
disposed of tnd the latter attaoks tic dzssxixtien of the o‘ficer

upyointvu oy thiz regulations to au ‘oris° the sale. But no Court of
law can interfere with the exsrcise of that discretic:: Theodore v
wican 1919 A.C. at 706; ¥Widge: Ceuneil v Domney 4 C.L.R. at pp.

982-6.)

'(S). Thet the plaintiff has suffersd loss by reason of ths sule

-~ her shares .



s st St S A0

'!1alleges no cause of aution in the pla intiff ant ’he demurrer is f

’ﬁﬁﬁlioved..

-gib' ;ona&ct of the swle or 0  'z failure Wy the defendanua to ao-

&bid° h&a«gﬁ bér own costs.'

ent of ecléim. of neglimcnce 1n
ot Rt fraid Gy

'

Tad

wﬂuount Lo% mhv mOniea r*alised by 'nf 3ale.snd fb far as I can gather

from papers submittﬁd'to e by »%e 2laintiff sueli an allegation

could not have bszn quatuinsd in fact,

“

he defﬁndants demurrcd to t“= statement of claim and ths
derurrer cams before me for arLument and datbrmiﬂation .

vAnia@plioation.in Chémbers'to strike out ths statement of;

'fdiaim:would havé been more qdvis{*ble and I murk my opinion of th=
1procedure follow*d by tLe deferdants in this case 1ﬂ the ora°: ‘a8 to
;costs. But as thc matt°r stands the better course'is.tcfdispoaekv.

“of the demurrer . The statement of claim as I hav= 1ndicated

Demurrer a.llova'ed. ]\.J.dgm°n’s fur defendunt g,c‘. pa.rty to'
06 A o

A




