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. per· ·.gt i.rpes G.nd equally bet·ween them i;f more ·than one the share · .· 
of ··my rea.idua.ry estate. wh1<Jll. such deceased brother or sister would . 

. ·have taken i:f' he or she had survtved me·· with the following ex<l~pt iori 
that in t.he :ease of the death of my brother George H. Ar.thur. in rny · ·. · 
lifetitne then the share tn mi ·esta.:b.e··.to· whio.h my .said .. brO,ther, ·,!,. . 

· would have ~een ent1tlE3d ha.d he survi·;ed me sha.ll be held 'by my tr\1s· 
·tees upori trust for 'his son '·George .ArthlJ.r as I~ .oor1sider )lis d~'l.+gllt.~.r 
~.s otherwise provided for" · · . ·· : 

At the date of the will and.. at the dat·~ '.of test'~teir' s • dea; 

.. a bro~her George a.n~ a. siste·; ·Ch~;l~~te .\v~re living, t'~o;.;br~ther$ ;;~h · 

dWlJ~A~d~is~i~?!r~£d~"1~~:~~~ 
.... a.ny children~ . a. brother C}?.a.rles" mentioned ~n tlie will.:, ha.d died · 
.. "': . ·" .- . : .. ~-··. ·: -~- .. ' ' ::·:-~·'·>··. '~ ··'. -.. ~ ·:·: _,.· .~ ,. ·· .. ~ ·.·· . '~- :· .. · ~~··.!·.~.;::> .. 1'· :·: ·: >~.· . ~ . 

... , .tr~v~I.?-g. ~ oh~ld th~:n li.vin.g, a,nd a. sister Ka.te 11a.d died ·on the. 27th 
' .··· • • . . '; ··~ ~-·~·- ~:~ .... ~· L' .· '.. ' ·' . ~-~-- .· ... . :;:·· .. :·.,,;- .. . -~-.;.' .'','!Y.., •. , • 

. Nov. I9I7, lea.ving her da;U"ght.er J the .a.ppella.nt, her surviving. ·These 
. ··~ .. : ·'· '· . 

.', !' ., ' ~-, 
. :, ' 
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:: ':'. t~cta w.e:;-e wi tp.in the knowl~d.ge of the testator. 
-. . .. :.. r·· 'i ·._ !. / ·-- ~:. - . ': ~.- -~; .• - .. · ; .: 

A great number of oases have been cited to U.·S, · f.rom Lorin, 
I . • ·,•. .'· " •' ·~:. ~.'i- • 

, '•,' ,· 1. •>' :···.:" ..- •• ~. ~~'A:.·: · ~~: : .. · ·:· •. ,· , __ !' • , ···~_;. 

v •. Thoma.; .I Dr &, Sn1 ,,497 to Gorringe v. Mahlstedt I907 A.C. 225·; · 
Bar.rao lougl~ v. ~~oper , I 90S ~· ;~h I 2r",' ;~~ W.i l,li~~ .i9'!4; !'·> Oh. 2·i:§., : l: 9I4 

2 .Ch. 'a.A.I, andRe Brown I9I7 2·.'·c~ 232:· '~t:.; in the :~nd the. interiii~o: 
·, ;I - I . • • ~.. ' . : . , ~ , ' ·, •·; , _ : ~ '': /; ':;:, : ' ' 

... of .t~ho. teata.to:t: · rnus·t be· gathered from the ·\vords · he .;;:has uae,f}·'''Vi 
,~· ·;'. 
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d,,c,:la.>'J<~.-1 br<lth.,;:r and uchi.lte:r~ R.tt the <.i1'vslJ.ant' cont',,m(l~ that\ the tes­

tator rtJH.kos, in Cb.u.i.le 5, a-1~ or:i.e;in<11 ·~;Hi independent gift for the· 

children of an;; t)J:O tlle:r o.r ai atei· who :pr..,;d.:;C(~a:,ei· hi·m. · T1H1 · intioduot.crJ 

the . "\ --, 

-.... __ , ~~-. ,' .. 

be diaposirte; only .of th~., share•iof a 'bro·th~i'·· o·r' 'aiater •iwho shall there-
' -. : .. ;' .. , _- - -~ ~. 

after die 11 hl tho li:ft')t i;;c of the te~~;~tor' 'a:nd not' to a brother or 
-·'·' 

sister who wfAs dead at th~ ti~;r:l .:of 1;he ni5.king d':ti the will. 

!;1 thert-3 a.nyi.;hing in i;t~~ will wh:icn· ena."bH.l' the Court to· 
' ' ' . . -" 

11 \lo1mrt :trom t1·,.e·m},'t1)l'Rih. a.nd. f:trat meaning of the worda used"'? (Set~ 

GorrilH·\1 ·v • ... 
·,•, 

M<;~.hlotedt; I5:07 A.C. 22g)~ Tho :~ift in Cl~u~•e·~· to the '6h11 
' . 

- . ; -~ ~ ' 

dro:n o:t thtj toiiit<.~to.r •s cl.ecH~ti,,l!'ed brothor ·charles trod' his dece~a,Jd ~lister 

Mii.ry .. a.ro SUtJerfluO\.H/unl~H~,I~ the introduotb:ry· w·orcls. to Cla.utie 5' are 

\. "' . 
. '-!".-1.: ·~#. _,...........,..;......-..-.;;,.._...-........ "':"""-""'---_..;,....-.....;;.....;...;._.~-------·· -~-.. -... --~= 
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' c.onatwe~t acoording<to their na.f:ura.l· meaning.' Moreover :-th~ gift 

.<·:,., 

· in Cla.use ·4 indicates that ·the ~;·-sta:tor' s 'mind was directed.. to~;:·the·' . . . . 

children of brothe;e ·a.nd sisters who ·were dead at·· the da.te: of the .· 

rq.a.king ·of .the ·.·11111 • ,Yet he. only -provides in that olauee ·for the 

childre:Q:OfCha.rles a.nd Mary, omitting any mention of the'&ppella.D..t, 

tb.~ child of hie .sister- Kate. . And. 't canriot 'be said that the name 

and. position Of this child if3.S not preaen·t· to· his mind, ·for the Will­

conta.ine ·a.· legacy to her of ae2oo:~· .-Tlt.e gift to "'l:h·othe·ra a.nd s:Latt:rs 11 

. in C la.use 4. of .,.the will 1 s not quite appropriate·· :to the -c~md1 t ion of 

the testa.tor.'s family at the time ·~= o·f. the ·:.nia.k:ing 'of the will/ for 
. ¢nl:r-one, =,brotner a.nd .obe sister ·.were then alive, but the gift cannot~ 

_ a.s a.lrea.dy pointed out, be construed so as to in~lu.:.ie all brothers a.nd .,. 
sisters who were then dead. 

r"' ,,,)' 

Cla.uee 5, in its natural meaning, is gi;ren its full effect 

if ap9lied to th~ testator's brother and sister Qt)orge e.nd Cba.rlotte 

and to their raspeetiva children. The exclusion o~:tthe daughter of 

. .• ··- .•. ::.~.·-~..,.~-~-~".:-.··-r.·-· .. 



5 
George wa..a from the bencfi t of the: gift contained in Clause 5 vlfas re-

~ ,_A...-
l.ed upon by the appellant. &..t the app·ellant is not mentioned ~ 

exception in'Clause 5 beoa.uae her mother was dead at the date of the 

making of the will, whereas the brother, Geol'ge, waa then alive, so 

that dlt wa.s necessary that hia daughter be apecifioa.lly referred to 

if !ihe was to be excepted from the benefits of. that ola.uae. 

The facts deposed to in pph. 3 of the a.ffiqavi t of the tru.s 

teea are inadmissible for the putpoeea~ of the construction of the 

teata.tor 1 s will and have been excluded frorn consideration. 

The dec is ion of the Sup rem~ Court of Tasmania is affirmed, 

S.lli.i. the appeal is diam1~'3sec1 with costa. 


