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"&ry estate'cf

€gﬁtne b&st“tor. Thu teatmtar dicd on thc R th J¢n.-i’ G leavina'°’;,‘
-5 wilixaated the SLh““_v 1' .}‘ by v }_“v ) ‘  g
';levacics 1ncludin% one of £200 te the ap *llant ana’uiracted

3- hrs trumtee@ A holm Lhﬂ resinue of him mﬂuﬁt. upen. bhe truata

;declarea in para.:v wS of . the will.* These paraﬁrabhs are as'

' fol QWﬁ"

‘4, " 1.airect my truufaés (1} ho¢d the rcsiuue of ny ugtata uvon"wu
t7ust to divide the same ‘equally betwesn my’biotnevs and sisters

- Cand the children (per stirpes snd not percapita) of uy late bro-

‘-thar Charles Arthivr and my siszter Mary Leynor Masom the lss§ men- ..
" tloned. taking the. ‘phare, whick my. said brot;cr @nd s;atar wwuld =
: h&ve taken had he or sghe survived mel : U .-
© 5,00 Int the event. of any brother or sister of mine dy;nw in my
iifetime leaving children living a% my death such'children shall
stand in the place of each daceased brother or sister and take




EVP, )
. any chiliren, a brofher "harles, mentioned &ﬁnzﬁé will had died s

,;xacts were within the knowledge of the teetator.

2

' fper etirpes and equally between them if more than one. the share

of ‘my residvary estate which such deceased brother or sister would

. ‘have taken if he or she had survéved me with the following exception_
- that in the case of the death of my brother George H.Arthur in my

lifetime then the share in my estate .to which my said brothar

~ would have been entitled had he survived me shall be held by my tfus
tees upon trust for his son ‘George. Arthur as I consider. his daughter
‘f_is otherwise provided for" : . _

| At the date of tne will and at the dafe o; testator'e dea
a brouher George and a sister Charlotte were living, two brothers,

Jo n and Albﬂrt and a sister R;charaa had died without having had '
A, Phenn el # Badii P P Lrrud m A lh

leaving a chlli then livin and a sister Late had dled on the 27th

vaov.‘I9I7, leavinv her daughter, the appellant her surv;ving. Theae

. w,_‘z’ 3;" ; v '1.:, R
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A great rumber of cases have'been cited £ us, from Lorin;

V. Thomaa I Dr & Sm 497 to Qorringe v. Mahlstadt 1907 A C. 225,
 Barrac1ough V. Cooper I90$ 2 Oh IEI Re Williams I9I4 T Oh 2I9, I914
.2, Ch C A.1, and Re Brown I9I7 2 Ch 832 buu in the end the intvntio.

- ,.--0f the. testatoz must b° gathered from the words he:" has uaed.
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In Cle ung Y, the wilt “bét#ééﬁ myvbrothéra nnd siaters’
Aoes not extend to brethera adl win*er' wno arh’ dnmd “amil the testator

hoaw on 0 provid for the © ildren of a

rccogﬂ;ség tMiwj Fér he B
déum;aw& hrothar and J&jtar. ﬁﬁxt”ﬁhé'&ﬁnal?&nf*von'bndr.fhat%the teg-
tator mmk‘a, in lauae 5, n oris iﬁul and ind#pendent oift for the
cnildreu mf .y nxother or aiptﬁr who DT‘&‘O@@Q»J ﬁim. Tha introductae
werda ct "hg g,.d".. r;xd,maw. fdcin poinh to futuri y" 'l'lmy "oppear to W . -
be diszoninv Onl of th ah rc"of a brorher or aiater "who ¢hall there-
after die" 1n tho 1ifotim“ of the testator and not’ tu a brother or
&ister ﬁhO waa d»ad at the timu of the mmking c* the will.

o Ts mmm»'.my limr in the will which enablse the Court to
"uspdrﬁ from trv N m;r.l und firaf meaninw of the words used"? (See
Gﬁrrinva v N¢Llatmdt T“O[ A C. 29) The oift in Glause d to the ¢hid
dren 0; tnu te&tmtor' deo ssed %rother ‘Charles ‘and his deccassd slater

MﬁIY are auperfluoua unlena the 1ntrodu0téry“worda to’Clauﬁe»S are
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construed according to their natural meaning. ‘Morzover the vift

 in Clause U4 indicates thzat the teatator 8 mind was direscted to the

children of brothers and sisters who were dead at the date of the

. making of the will . .Yet he 6n1y~provides in that élauae‘fdr the

children .of Charles and Mary, omitting any mention of the'appélianx,
the ohild of his sister Kate. "And 6t canriot be sald that the name
and vosition of this child was not pregent to his mind, for the will’
contains a legacy to her of £200; ‘The gift to "brothers and sisters"
in Clause 4 of the will is not quite appropriate to the condition of

the testator's family at the time md of the’ makinw ‘of the will, for

,onlj one -brother and ohe sister were tnen alive, but the gift cannot,

. a8 already pointed out, be construed so as to include all brothers and

-
o )

gisters who were then dead.
4 Clauee 5, in its natural meaning, ile given its full effect
if aleied to the testator's brother and sister George and Charlotte

and to their respeetive children. The exclusion offthe daughter of

-
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George was from the benefit of the gift contalned in Clause 5 was re-

-, - ’.\ gt A“
1¢ed upon by the appellant. &at bhe appellant is not mentioned Ladn

the

Lo

exception in ‘Clause 5 because her mother was dead at the date o
making of the will, wherzas the brother, George, was then alive, so
that &t was neoeésary that his daughter beAspecifically referred o

if she was to be excepted from the benefits of that clause.

The facts deposed to in pph., 3 of the affidavit of the tius
tees are inadmissible for the putposesf of the constfuction of the
teatator's will and have been excluded from ceneideration.

The decision of the Supreme Court of Taswania is affirmed,

and the appeal is dismissed with costs.




