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f .Judgment .•. Kno;" C .J. 

Tbe plaint :U'f i1..H!" to recover da.ma.gee fc·r 'l::rea.ch of a. con-

tra.ot in wr1t1nt; dated 25th .4prll 1921 for sa.le and delivery t9 h!rr' 

weth~re. 

The defend<l.nt countercla!n:s :f'c.r da.."lla.ges for b1·each oi' the 

·Sii.ld agreement by the plaintiff. 

The ta.cts p:roved iil..re as follows :-

By contract in ·1\"r:l.ting da.tecl 25th A:pn 1921 t'he def.endant agreed to 

sell to the plaJntH':f a.bout lJ.QOO wether wea.nere tl1erein described a.t 

9/6 per head. The rele•.rant terms of the contract a.:re a.Ei\ follows:-

"Terms Ciil,sh on ad.v:l.ce of purchs.aer o:f numl:>f.'!r delivered '-free of ex-

"change at St George. Pro !erma delivery to be given 9.nd taken a.t 

"Caahme:e West on or about t.he 25th day of Ma.y 1921 or within 24-

"hours from noon on the said. date unless bona fide delayed by ra.inJ 

"flood or 'buah fit'ee, but so that delivery sha.ll in no oa.se be de-

~la.yed beyond the da.y of 19 It Such delivery eh~.lJ 

"be considered a.ctual delivery (w:l.tt.cut a.nother oour.t being made) 

"when payment is oorn}.:'let~C., but not·before, and furtber until such 

.. payment is made~ Purcha.eer to hold the above-mentioned stock as 
' ··q;d 
"Ac;ent onlyf.In trust for the Vendor, as continu!ne ovmer of the said 

••such diepute shall not vtt.ia.t~ the sal~, but the matter in dispute 

"shall be ee'Citled by Arb:lt.r~ticn in the usual way." 

The sale ;va.e made by t'te firm of Ca.merons (which carried 

on busineas a.t St George as att~ck & ati.tion a.sents) a.s a.gents for 

the 1.~~fenda.nt. Du.ring the whole of the releva.nt period Miss Wi tllers 

\'i~e in chart;e of the offioe anr.1 bus~.nesa of the f11·m, a.ncl she ~ 
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negotiated the tantract. At all material time5 both the defendant I 

the firm of Ca.merona kner. th~t the plaintiff res:tded at Tamworth toin 

the Stil,te of N'evr Gct.th Wa,les. On cJ.· a"oout ll tl: Mii.y Ml.!is Withers, u.t 

tc t!<!-k~ tb~ eheep when d<';liver~d to Mune:!ncH, his remunera.tJ.on be.!ng 

f'1x~cl at £35 per week from th~ tirr.e of deUvery of the eb.eep to him. 

On the 16th May the pl•d-nttt":f· telegra.ph~d from Ta.mwo:rth to Ca.merons 

a.ek:tn~ that !iru: t,o ";vJre date Kirby expecti deliver ~ hoge;ets." 

l.T!I~~K1rl:ry ttr~~ mans .. g1~e .j~\"ector cf' t'h:.~~ ;l.f;,.: 
'-.' 1,,.-· ~ . ---I. 

<1-nd on the follc:mlng d:ay after oommunicding wit~·endant< Cameron a 

:replied by telegram "Klr'by :~h~e..l·ing \Till deliver weanere twenty-fifth 

to twenty eighth weather pennitting." On the 20th May :Miss Wi there 

for c~.me:rons teleg:ro:.phed to the pla.i.ntlf!' asking whether he would. b~ 

a.t St: o~aorge to ta.l'.:e deli.vo1·y of the weaners. Cashmere West where 

delivery wa.e to be giYen h a-bout 20 miles from St Oeo.rge. The plain-

tiff did not receive thie telee;ram till later Q.e he had l,.eft. Tamworth 

for Mung:!.ndl on the, 19th !lay. He arriv-ed in Mungindi on tl:e 20th 

Ma.y an(l com~r.1.•.n6JW.t~d by tel~phon<'! with Miss W1 thers who w~ in chare;e 

"When I r~ng up the office <'> clerk was there and ! asked. how much rain 

I \Tante-d tc. know· on a.ocount of. the state of tbe roads 

for the car. 

"tht1 olo:rk told .m,;\ eh~ f:;o1..1l (l r4 f'V'I' -Au-C:,. Mr Kirby and let me knoi'f later on 

at M1,mginc: 1 ,; thG!.t I !it;;~~ not tc~ lf'lavo untn she let -me l:::no~t l!).S !!!hi! cUd 

" 



3· 
11 She :rang up aga.in ? .... Yes, and sh~ a~dd the sheep were not re~.dy foT 

"delivery 1 and sbe 'li'Ould. a.ch·be me later on when they wefe read:,•. ! 

told heT ! could not be tbsre fer delivery within a, fortnight and I 

would accept tl"!e drovor'a count. T aake·d them to wir~ me befo:1.·e the 

26th May as ! was leaving fo1· Brisbc..~ne for a few da.ye. 

~;!His ~..Q,npu:r..: Wire yell wb1:1~e ? Wl:re me to Tu1worth. 
BY Mr Ma.crQ!!.&&n.: What did they s~y tc- thatl-They prowieed to wil.'e me .u 

Miee Withers who was CFJ,lled on 'behGl.lf of the defendant 'lenieo 

that she had more thsm one conversation with the plaintiff on that O.r:~y 

A-3.11 or told her tbat ~~- was 5d1Jgg going to Bde'bane for a. few d<i.ys on 

the 26tr. Ma.y or at a.ll. She ssd.d she rang up the Hotel in Mungindi 

after the first oonveru.t.ion bu't was told tha.tthe plaintii't' ha.d left. 

T th:l.nk tha .. t 
Without rnak:tng any reflection on her oredibility/\her memory of details 

9h ;~ hi;.~-:· 8 ~:~-1 f .:l,lm itt 1:?d .~, t ?rf:·_\.~ urr, .·l !~ t y h 

w~s not acour&t~~nd I do not think it c~n.be relied on on this point. 

On the whole tl:.e plaint iff £&1/e his ev :l.denoe fairly and I see no reason 

to doubt 1;b.a.t hie "ers ion of the conversation. which I a-ccept_, is sub-

st~ntially correct. It ia corro~ted by the telegram of 24-th Mu.y 

which was sent by Miu Withers tc the plaintiff at Tamworth 

" Kirby expects ha.ve we~nera ready about Sunday or Monday tl:irtieth " 

and by the fact tha.t no commv.nt~a.tion passed between the plaintiff & 

her 'bet·lieen the 20th & 21+th May. The plaintiff aid not take exce~tion 

to th~ :poatponemont or to the• · 1.mcertainty of the date of ddliv~ry e~ 

no point 1s m~de &g&1nst the cte!endant in thie respect. On the 26th 
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M;;.y th.;l plalnt:tff l~ft T~T;\'tcrth for Brisbane - he le:ft Britft>ane for 

Ta.i•nwo.rth on the 31st M•·Y anc~ :l.n the ord.i.nt.tfy oo,.lrse shoul·:l have .rea.o!lcci 

Tamworth by train e•rly in the mornlng of th·e 1st .rune, but owing to 

an aooiclent on the ra.ill'iit.}" did not a.l·:r:ivc thsre till about 3·30 en the 

a!te:rncon of that d:>~-Y. 

hortook p.ro form~ delive:ry of 3795 sheep li.l"ld on tl::at day Camero~e sent 

~ tel~g:ram a.ddreae-,ed to the plaintiff at Ta.m\Vo"th :ln the following words 

•·Gallagher. took delivery 3795 Cashmare wea.nen today wire wha.t route 

travel a.l~o 'j&te t:rucking :Mung:indi wire money K:t.rl:)y'e credit Q..N.Ba.n.k. 1' 

The tnformat!.on as to the number o-f sbeep delivered wa.s supp6t£irt to 

Cli.lllerons by .J.S.Ki:r'bl•, and later on the sa.m~ da.y confirmed by Ga.lla.gher. 

On t.he sam~ da.,- J. S .Kir1.,y telegrapb~d to the pla.int i!f a.t Taamorth to 

the sa.me effect. Both t·elegr~ms rea.ohed Tamworth a.i'ter noon on the 28th 

a."ld were rece '-v~d 'by the plaint iff about 5 o' olock on the a.fternoon of 

the lat Jun~. On the 3let M'ny Ki:r.'br not having hea.rd frorn the. plai.n1:1..ft 

telegraphed to bim at Tanw;orth "Will take sheep from drover unle$;;; pa.y-

ment lod.ge.d four o 1 cloak t.o-mc-rrc.w W~'-~needay, ~. aml on the sume day 

Camerona tol~gra.phcd to plaintiff "'Kirby taking aheep from drover Oll\1-

laghe:r fa.111ng ps.ymcnt l:>y four o' olook Wednesday :f'irst June ... 

These telegn.mfi wet·e sent. at l~ o 1 olool( and 5,20 .respecti.v~ly on tho 

I!Jternocn o:f' the 31st ani were rece1ve0. by the ph.intH':t \Tit.h the tel-



pliii.inttff at 5.20 p.m .. on the lfJt .June telegraphed to Cameron!.'~ 

••Kil•by unr~a.sonu.blo only ju<it a.rri1r~d home tf l<lheep interfered \Vith 

•you hold him respona2blc will pay aaaording my contract waiting reply ~ 

th~ te1e;phone llne to Kirby wa.s out o! order and when Miss Wlth~rs ocm.-

(n'1./ 

mun1oa.ted th~ messa .. ge to him acme hcl.lrW later!\ the eama day he in!crmf'-d 

her"'he hacl retaken poaa.eselon of tee sne~p from the drover. On rec"ipt 

of this inforn;a.t1on Miss Withers on the 2nd June telegraphed to pb.lntlff 

"!Orby too}: sheep from drover yesterda.y". In fact the sheep were ta.k:::m · 

from the dro•reor early in the morning of the 2nd Juno. 

this telegra..m plaintiff or. 2nd ,rune telegraphed to defendant "Holding 

you responsible taking sheep from Gallfl.gh~r .. a.nd on 3rd of June ~ter 

ooneulting hie Solicitor and hia banker plaintiff telegraphed to defen-

d-.nt "0\V:ing accident ra.Uway line· was deta.ined north ".lnt:!.l Wedneeaa.y 

in Yiew of c:lrcumstanoea \'i'ill wire pu:rohaee money if Ca.llagher a.llovn:!d 

of theae telegrams 
The de:t'endant did not repJ y to ei ther(\but 

cz...... ~/•.0-A.v- of~ J..~ 
on the 4tt Jun.~ a.fte.r ~/\had. l'>;!il.dhed the defendant the sheep wert!! 

sold to one Fitzgerald for d.el 1 vs:-y on tl::e 22nd June a.t 9/6 per head 

On the 7th June pla.inti.f! telegra.ph~d to Ca.merons .. Would you acc<iJ:pt 

money to tender to Kirby for payment sheepk. 

\ \ 



\ 

6. 

"deolinee aoaept mcney as ih~ep now aold. 4 

ready and will tng to perform the contract ati'empted to lJrov~ that t!w 

plaintiff ;m,,; not in ;;1. po~:d.tton f!nanoially to pay for the sheep in 

obt ::\ ·:.:-: ~ 0:-!; 

Wa:.7 no donbt relying onl\~n ::!.7iv~.n·O!l from his bankers or fina,noia.l a.c;;emts 

to p~a.y fer these s·heep, 1;)-.Jt ! oo.n f'Jno, nothing in the evidence to just-

ify me in holding the,t he waa not in a pee:!. tion to obtain the necese-.ry 

rising market for sheep, a.nd tl':tat the value of these sheep was su'bstan-

ti;;,.lly more than the contract prioe. 
';.):~.;} ,;~~>~!I on of value 

The evidence on ~•:ex::p:c;ritl-:t:a w!ll 

~n cqnneotion wit) 
bo dea.lt with mere fully :<l%).;;c,on~:i~:e:r:i.ng the question of damages. I see 

no reason to doubt tha.t '~Vhen the plaint iff sent the telegram of 3rd 

Jun.e offcrjng to w:l.re pu:roha.ae money if the sheep \Vere re--delit,.bred. 

ry 

to Galla;her he 'lVI\.$ ready and willing to remit the necessary s'.lm BR by 

The :firet quest :l.on to be d'~termined ia whether on the facts a.b?~e 

ata.ted th*!l pla.intt:ff hs,.s eata'bJ.j,~;~hed hia cause of a.ct:l.on, and in orde:r,. 

to oetermin~'~ this que~t lon H :l..s neces~<J .. :r.yto asoertatn ki what. •1M! 'hia 

~ 

obligation-"'ur:.d.er the condit:lcm. of th':>. oontract ;vith respect to ps.y~ent-

1'Ca.ah on a.dv:loe of f.l\trcha.ae:r of m:.mbetr delivered free of exchange a.t 
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that oonaequ!ntly the defendant ~as not entitled to treQt tts ocn-

en the 2nd .rune. 

to the :tb.oe v;here the- O\i.y~.r might t'fl~l.aono.'bly be expected to receive 

it a.n·:1. that on thba being clone the :purchaser's duty w~:~.s tc:• make the 

notice would. in the ol·dtr.'lry course of tra.nsm:te.sion have re:J.ohed the 

place to V!hioh 1 t w~s i.Hid.ress-::0.. 

Mr Gr:lham also r;;'!'lied on sr;cs.. til 11.2( c) 8: lt-9(3) of the S~le 

' 
t'b::J purch::,~er is not p1:f';}~~r..t at tb'" ;::ro fot·n!•.i.. dcltvery, t'h3 <.1·\.·,ty ef' 

to him by scm! ~etboi "'"'.>tr ... J +,."' 1.. .t, ~· ·., • p::.1.rt~ ea or 



time, but 

the purchaser to rsr did net urjsg. 

On the 24-!Sh Ma.y pla.:l.nt:l.f:r 

<;.i.bout fh.m.:'liy the 29th or :.1on.:hy th'3 30th M.;;o.j• but no definlt~ date waa 

f1xad for pro forma delivery, the ;laintiff being willing to accept 

'el1very at ~time conr?bieht to tb~ d~fendant. ~\thout any fu~ther 

not1c~ tc tt~ rlslntiff rro forma delivery was gtv!n in tb~ morning of 
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not in· f'.act rea .. oh. the plaint:i.ff until la.te 1.11 the a.'fternoon of Werl--

money dtd net aria~ until 1'\.e received the telegrama advising him of.' 

the number of ahoep clel1v(}!'e>d.. He wa..a then entitled tc a. rea6oni:1."ble 

tirH.~ after receipt of thi;; :!.nfc-rir.a.ticn to tr.a.:ke the proper art10\mt of 

:ptrrchr ... ae money available to the J•efer..cl.ant a.t St G~orge, a.~d even u-

e:nmling tb:;_t thF;~ mon~y had been sent by telegraphic. remat~.nce frc,m 

Ta.n::wo:rth on Tburadz~y mozm!r.s tb.e 2n.d June it ..Ould net have reached 

St Geot·ge before the de!enda.nt ha.d retaken possession of the ehaep, 

and by doing so ha.cJ. sho·:.rn it. a intent ion of repudlating the c-ontract 

and t:reatint: it as at an end. It waa in fact admltted by J .s .KTr'by 

that he treated the contract a.s det~rmined 'by the ou1iss ion tf the 

\ 
pla,intiff to p5\y the purcb,:'l.ee rnoney on the 1st June. 

Ql'7 
In my cri~ton th,~ p:lcltntHf had not a.t ttat time at the 

titled to trc~-t th,. ccnt:rJ.ot u;;: determine-..';. and tha.t the plaintiff 

is entitleS to ~ecover. It ·follo··i'iS rj.leo that thJ CO\i.nte.rclaim. 
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The measure of damuges ln rea-

peat of the sheep is th~ ~!ffe~enc~ between the contract prtae -

~vld~nce as to their v~lue is ccnfliating. The sheep 1n,r1quest1on 

on~ Ha.yca at 12/6 per head. B'~ye~• inspected on the 26th or 27th 

The same aheep rHn·c sold. on tne 4·th June a.t 9/6 :per heud to Fi tzgera.ld 

hl.lt I a.m net astisfied the."!;; tbJ~ aa..la afforda a. true indiaa.tion of 

their vr.1.lue u.ad it appe1.ra· tha-t F1.tzgerald. sold about 3000 ot' them 

ahortly afterwards at a much higher prioe. Anothet' lot of shee~ 

brt!d in th0 $\i',me way as tnef.1~ was bought by the plaintiff from the 

defend3nt on Apr11 25th at ~/6 per heaJ off shears fo~ delivery lat$ 

Uay at ll/- per boad. 

'-'-n:l in good condition at 13/- to ~3/6. 
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I think \:his e~ridenco:.' a.a to their ocn~Ution was 
• 

" e,.,;aggere.teci, :rcr Fitzgerald, d1·ove these sheep to liungindi l.e.te.r in 

.June and aub~Jequently· solj 3000 of thorn at 111/- and Moore wllc -,v:J.s ir. 

:M:r Mu.rg~tta of Cam~ror.s had not se>3n these 

sheep 1;)-ut from his knowledge of value-s estimated the •1a.h,~ of these 

sneep at the relc-va.nt t!me a.t !rem 9/-- to 10/- per h·ea.d. The offer 

Wales - a. oircumstance which 'I!01:1ld tend to enha.noe th~ value - a.nd 

I a.u:; satisfied that between April- 25th and J'l.O.ne the 2nd. the- mal"ket · 

On the whole of the e,ridenoe I think 1 t 1a f<>~ir to con-

cltl·j~ that the value of t.h<:~<;e sheep on the 2nd of ltune >vas not leas 

than ll/6 per h~ad. 

directly a.nd naturally reZ~'\tlt ing in th;;~ crdin!l.ry course of ever. til from 

On tb1~~ tooting the{.})la:lnt:i-rf ie entttled to ':./- per head on 3795 

' 

l 
·~ ·• 
·.) 

. 
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Assuming the plaintiff to ba:ve committed a 'breach of the oontra.ct 

bj• failing to pay the wurchar1e ,money or or before the let or 2nd. of 

June the defendant sustained n¢ lose by tea.son of the breach, the 

increased value of the eheep being more than sufficient to cover the 

amount of, lou wbioh it is all~ged reaulted from the assumed failure 

of the plai:ni tff to perform the contract • 

The defendant claimed £1,1,94--9-3 damages but in my opinion the 

evidence eet&bliehed no more', ~:1.'11-/J. than £150 a.nd the value of the 
~ . . . 

r--:;·,·.· 
sheep at the time of the a.eaumed breach exceeded the contract price 

In these ciroumetanoea the defedda.nt is entitled. tp recover 

nominal damages only, which !~assess at 1/-. 

Judgment for pla.int~ff for £414 ... 10...0 with costs of action-

Counterclaim dismissed with qpsts • 

. -,-·· 
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