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DERRY ¥V KIRBY & €QNS L.

f?°7/(f Judgment o Knox C.J.

The plaintiff sues to recover damages for treach of a con~

trect in writing dated 25th April 1921 for zale and delivery te him

therain izgoribal

of about 4000 wethersland alternatively for convereion of the sald

wethera.

The defzndant counterclalms for damagee for breach of the
-gaid agreement by the plaintiff,

The facts proved age as follows t-
5y contract in writing dated Z25th April 1921 the defendant agreed to

sell to the plaintiff about 4000 wether weanere therein descrived at

9/6 per head. The relevant terms of the contract are as follows:-
“Terms cash on advice of purchaser of nuwber delivered free of ex-

. “"change at St CGeorge. Pro forma delivery tc be given and taken at

“Cashmepe West on or about the 25th day of May 1921 or within 2k
;hours from noon on the said date unlass bona fide delayed by'ié;n,
;flood or bush fires, but so that delivefy shall in no case be de-
;layed beyond the day of 19 . Such delivery shall
;be coﬁsidered actual delivery (witheout anocther cournt being made)
;whan rayment ;s cémpleted, but not before, and further until such
;payment is made, Purchaeer to hold the above-mentionad siock as
;Agent onl%?in truet for the Vender, as continulng owner of the said

. ‘ this
"stogk, Should any diaspute arise in regard to HE~sxid contract

“guch diepute shall not vitiate the sale, but the matter in dispute
"shall bz sé¥tled by Arbitratien in the usual way."

The sale wae made by the firm of Camerons (which carried

on business at St George as satock & staticn agents) as agents for
the defendant. During the whole of the relevant period Miss Withers

wug In charge of the office and husiness of the firm, and she sUdLsdAr

-
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‘negotiated the fontract. At all material times both the defendent 4
the firm of Camerons knew that the plaintiff residad at Tamworth @in
the Stete of New Sotith Wales.  On or about 11tk May Miss Witkers, at
the request of the plaintiffxzhagx engaged a drover, one Gal}aghar,
te teke the sheep when delivered to Mungindi, his remuneraticn being

fixed &t £35 per wezk from the time of delivery of the shaep t¢ hirm.

On the 16t4h May the plaintif{f telegraphed from Tamworth to Camerons

asking that firm to “wire date Kiiby eipects deliver § hoggets.”

N
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and on the feollowing day after communicating wiiﬁyﬁaﬁendan¢<0ameronﬁ

replied by telegram "Kirby shearing will delivér weaners twenty-Iifth
to fwenty elghth weather permitting.* On the Z20th ﬁay Miss Withers
for Camerons telegraphed te the plaintiff asking ﬁhether he would be
at 8t George to take delivery of ﬁhe weaners. Cashmere Weet where
delivery wae to be given is about 20 kllea from St George. The plain-
tiff did not rmeix}e thie telagram t111 later as he had left Tamworth

for Mungindi on the 19th May. Fe arrived in Mungindi on tkre Poth

e et dp e o+ e ennsar e e wra sy et e

VYay and communfy@ied by telephens with Mies Withers who was in charge i

of Comerone office, Bis account ef the conversation 1s as feollows!-

“Then I rang up the office s clerk was there and I asked how much rain

\ . i
“had fallen. I wanted ¢ know on account of the state of the roads
for the cara I 21s0 asked 1f the weaners were ready feor delivery & i
"tha eleryk teld me she would ring Mr Kirby and let me know later on

&bt Mungindi: that I wae not to lsave until she let me know was she did

"not think the weaners were ready far delivary. : "
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% She rang vp again ? - Yeg, and she said the sheep were not resdy for

\
*delivery, and she would advize me later on when they wefe ready. 1T

t0ld her I could not be there for delivery within a fortnight and I
would accept the drover's count, T asked them to wirs me before the
26th May as I was leaving for Brisbane for a few days.

B@ﬁﬁis'Hongqr: Wire you whmee ? %ire me to Tamworth.
BY Mr Macrosean: What did they say tc thatl-They promised to wire me.®

\

Mias Withers who was called or behalf of the defendant denles

that she had more than one conferaation with the plaintiff on that day
snd denies that the plaintiff asked her to wire before the 26th %&xé&?
#id or told her that he was gifigg going to Briebane for a few daya.on
the 26tn May or at all. She sald she rang up the Hotel in Mgngindi

-

after the first conversation but was told thatthe plaintiff had left,

‘T ihink that
Without making any reflection on her credibilitysher memory of details

she hers2lf admitted 1t wus "oilstyh

#as not accuraveAand I do net think it can be relled on on this point.

On the whole the plaintiff gaye hie evidence fairly and I see nc reason
teo doubt that his version of the conversation. which I accept, ie sub~
stantiallf corract. It is corrohﬁ%ed by the telegram of 2hth May
which was sent by Wiss Withers tc the plaintiff at Tamworth -

* Kirby expects have weaners ready about Sunday or Monday thirtieth
and by the fact that no communisation passed between the plaintiff &
har between ﬁhe 20¢h & 24%th May. The plaintiff #id not take exceriion
to the rostponamont or to the uncertainty of the date of ddlivery &

no point dg made sgelinet the defandent in this respect. On the 26th

w
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Hay the plaintiff left Tamwerth for Brighane - he left Brishane for

Tamworth on the 3lst May and in the ordinafy course should have reachod

Tamwprth by train early in the merning of the lat June, but owlng te

an accident on the railway did not srrive there til; abeut 3,30 én fhe
afterncon of that day, ﬁn the merning of Saturday the 28th May Gallag-
hortook pro forma delivery of 3795 sheep and on that day Camerba sent
& telegram ad@ze&sed to the plaintiff at Tamwoeth in the following words

“Gallagher teook delivery 3795 Cashmere weaners today wire what route

D

travel aleso date trucking Mungindi wire money Kirby's credit Q.N.Bank.”

\

The informaticon as to the number of shesp delivered was supp%iﬁﬁd'tQ
Canercns by J.S;Kirby, and later on the same day confirmed by'Gallagher.
On.the gane day J.S.Kirby telegraphed %o the plaintiff ab Témﬁorth to

the same effaect. Both telegrams reached Tamworth after noon on #he 22th
and were recelved by the plaintiff about 5 o'cleock on the afterncon of
the 1lst June, On the 3let May Xirby not having heard from the plaintiff
telegraphed to him at Tamwerth *Will take sheep from drover unlesg pay-

A

ment ledged four ¢'cloeck to-morrow Wedneeday,* and on the same day

Camerone telegraphed to'plaintiff "¥irby taking sheep from drover Gal-
lagher falling payment by four o'oclock Wednesday first June.“
These telegrams were sent at U o'cloekX and 5.20 respactivaly on the

afternoen of the 3lst and were recsived by the plaintiff with the tel-

egrams pf the 2%%h above raferred to, On receipt of these telegrame
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piaintiff at 5.20 pem. on the lat June telegraphed to Camerons
“Kirby unreasonable only just arrived home if sheep interfered with

“you hold him rezeponsible will pay according my contract walting reply &
. . \

Thig telegram wae received by Camerons on the morning of 2nd June but
tha t2lephone line to Kirby was out of order and when Mies Withers ccu-

: .y
mdnicated the message to him some heurw lategathe gam2 day he Infermed

Lot
LAt e

hegqhe had retaken poasssslion of the gheep from ths drover, On receipt

of this informatlion Miss Withers on the 2nd June telegraphed to plaintiff

-*Kirby tock aheep from drover yesterday". In fact the sheep were taken

Y

from the drover esarly in the mbrning of the 2nd June. On recelpt ol
this telegram plaintiff on Znd June telegraphed to defendant *"Holding
you respansibie taking sheep from Gallggher“ anéd on 3rd of June agter'

consulting his Solicitor and hie banker plaintiff telegraphed to defen-

 dant “Owing accident rallway line was detained north until Wednesday

r
vour wirea Saturdsy & Tuesdzy net recelved until after eheep?taken

in view of eircumstances wall wire purchase money 1f Gallzgher allowed

_ of these telegrams
take sheep wire reply*. . The defendant did not reply %o sitheﬁAPut

|

Ee Eleghon of Ca 272
on the 4thL Juns after ¥, had readhed the defendant the sheep were

801d to one Fitzgerald for delivery on the 22nd June at 9/6 per head

On the T+h June plaintiff telepraphed to Camerons “Woukd you accept

A

money to tender to Wirby for payment sheep“. On the 8th June Mr Mar-

gett® a member of the firn of Camerona replied by telegram 9“Kirby

AN
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*declines accept meney as shoep now sold.t

v \

The defendan® in suppert of 1tz defence that the plaintiff was not

ready and willing %o perform the contract attempted to prove that the
plaintiff #as not ip = position financlally to pay fer the shezp In
guestion, but in my epinion falled to ostablish this. The plaintiff

w28 no doubt rel

financial agents
to pay feor theee sheep, but I ocan find nothing In the evidence to jusi-

ify me in holding thet he was not in z peeition to obtaln the neczseary

|.:“hﬁ]l(\;11‘3,\y~"ﬁ-mxwrm &’WZ Cd—vW

hearec*ally in view of the fact that there was at the time &

rising market for sheep, and that the value of these sheop was substan-

FoE _.,.;,,.§ ian £ agala
WS QueHT an ol va.sue
t1slly more than the centract price, Tha evidence on/#hﬁ&ﬁ%&ﬁinwn 7111

in caonnectisn witk
be dealt with more fully onzconsddering the question of damages. I sce

ne reason to doubt that when the plaintiff sent the telegram of 3vd

June offering to wire purchase wmonay 1f the sheep were re-deldtbrad

Y

to Gallsher he was ready wnd willing to remit the necessary sum =m by

aorasd

telegram on this condition baing n%mpiﬂeﬂ.witni

-

The firet quastion %o be daterm ined iz whether on the facts abo¥e

atated the plaintiff has eatablished hls cause of acticon, and In oxrder.

-

te determina this quention 1% 1a necessaryto ascertaln kt what waz his

wad
obligation,under the conditien of tha contract with respect tc paymwent-

“Cash on adviece of purchazser of number delivered free of exchange at

\

St Geqrge", Mr Mzereossan for the plaintiff arguved that Lis ob~

D
Yy

ligation %o pay only avess 2n his recelpt of advice of the numher

sheep delivarel, & that this ohliczation would be dizcharced by
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sending by neat @ cheque far tha propsr amount. He argusd zlse
Chat 2ven 3f the plaintiff wae to be treated as having racsived

airics ag to tha number o, the afternson of EGaturdey the 28th May
& remittancs Ly post ofathe amount ceuld not in tha crdinary csurse

he following Friday the Zrd June, and

havs reashsd 2% CGeerge before %

that cenaequantly the defendant 7was not entitled to tr2at the oon-

and
tracy as b an end/retaks tha shesn on the Spd June.

Mr CGrzhar for tha defsndant contended that the vander's

oblifuticn was fulfillaed by sandirg notice of the number deliversd

to the place where the buyer might reasonably ke expected ?o recelve
it and that on thia.baing done the purchaser's duty was +o make ths
mcne? avallablz at St.Gg; rze within a re=z agonakle time after such
netice would in the ordirary oourse of transmiesien have reachad the
place to which 1% was sddressad,

¥r Grzham also relied on secs. B 42(c) & 49(3) of the Sale
of Goeds Act, dut in the view ®hich T take of Neo farie W tte case
naither secticn 12 apprlicable,

In my opinion this ccnditian dumposes on the vender, when

#

sro forms delivery, the duty of
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inferming him of the rumber &f ghaoep dellvered sither by communisatla

ing 1t to hig perscnally or by pulting 1t in course of transmiasien

to him by sons methaed on by the parties or recognliecd oa

eroper and usuel in trinsactions of thiz kind. In tha presant

N - R < 2 .. -
Qzue thrrs 13 ne avidennge of anv



practice as Yo the method of vdvisings

M 4o

delivered, Mor iz

2y Tal mead
the notica houwld

have a Ar8ver's reesipt though J.S.Kirby winitted
that 1t wus uwsuel to obdain such z receipt. On reesint of the notlse

+ S e . - - 3
the purcheuser's duty was to wake payment as agreed within

wlated,
until the obligatien of the vendor was dlscharged the

Tr. this casze 1
that tha Aan;ndznt ar itz cgent knaoy that the
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Tamwerih for Brisbane on the 26%4h Yuy and w

#orth for o fow dxyz and accepted this

of Friday the 27tk and eould not reasonably be expectad

werth on his returr kafgrs the

culd be

positien. Leavin

e within a reasconable time, bub

obligat ien of

4 mast he tuken

Flaintiff intended leav-

away Trom Tam—

Tamwerth on

tc reach Tam-

zarly morning of Wazdnesday the lst June

From Thureday night to Wednseday wmorning would afford five full daye,

two of which wouldd be ceoupiad in travelling whila

thres one was & Saturday and ons a Sunday. On ths

sbout

fixed for pro forma delivary, the rlaintiff being wi

£
(5]

€ellvery at 5 time convahisht to the defendsnt., M

forma

notice to the Plalptiff rro delivery was glvan

& &
ef the

girected to have

the nauahor deli

remaining
2hsh May plalintiff

2 the sheep raady
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Sunddy the 29th or iMenday tha 20tk A~" but no definite date wae

1ling to accept

thout any further

in th

trarad

2th tha plaintiff wonld arrive in Brigbane in the ev rening

itz

A

B i SRR

i
<
t

4
1
A
i




e ‘

S —

patched to hiw by two %alegrams on that day. Thess telegrams Jid
not in fact rezech the plaintiff until late In the afternoon of Wed-
naday the 1la%t June, tha plaintiff's arrival in Tamworik having baen

WY s Irn. thess circumstances I am

Jub

delayed by an zccident Qn'th? Ral
of o?ihian that the ebligation of tha plaintiff to pay the purchaso
maney did net arise until'h@ rzg2ived the telegrame éd?ising him of
the number of sheer deliv&re&. Ha was then entitled}tc a reasonable
time after receipt of this infermaticn t§ zake the proper amount of
purchase money available to the défendant at St George, and even aB-
suming that the money had besn sent by telegraphle remittance from
Tamworth on Thuradgy womning the 2nd June it would not have reached
St George before the defendant had ratakgn possession ¢f the.shaep,
and by doing 80 had ghown ita intention of repudiating the contract
and treating it as at an end. I%. was in féct admitted by J.S.Kirby
that he treated tha contract as detarmined by the omiasion 6f the

rlaintiff to pay the purchase monay on the lst June,

: or
In my cpidien the plaintiff had net at that time/at the

‘time when the defendant tetsok pozzesgicn of the sheep committed any
i bod

braaseh of the contract and i* follows that the d=fendant was not ane

titled to treat the contract as determined and that the plaintiff

T+

iz antitled ¢t It folleows also that tha counterclaim
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of the defendant faile,



9/6 psr head - and the vzlus of the gheep on the 2nd June.

There remians *he question what zmount *the plaintiff is enti-
%led to recover by way of damagoe. The weasure of damuges in res-

peet of tha gheep la tha fifferenco betwaen the contract prige -

3
o
S

avidence as to thelr walue is cenflieting, The sbeep infaueetion

were offered by the plaintiff wﬁcrtly hafera the date of dalivery te
ene Ha ye; at 12/6 per head. Hayza inspected on the 26t$ o%‘27th
of May and refused the offers Yhe natural infe;ence'froﬁ tﬁis is
that they were not considerad te be worih 12/€ per haad at that time,

The same sheep ware sold on the Yth June at 9/6 per head to Fitzgerald

S but T am not sa.isfied thet this sale affords a true indication of

their value amd1t apprearz that Fitzgerald sold about 3000 of them

o

hortly aftarwards at a much highar pricze. Ancther let of shasp

brzd in the same way as these was bought by the plaintiff from the
defendant on April 25%h at %/% per bhead off shears for delivaery late

in July ¢or azrxly In August and the plaintiff reseld them on the 5ih

thes class in the §t Coorme district at the relevant Hime, in the weel
and in good condition ab 13/- to 13/6. He had nct ssen theas shoep
and bassd his estimutefd on the off shears falue of average station

hred shoep of thut decscoripiion znd on the value of weel at that tima,

-u.?irbv aald these sheep ware infested with grass seed and some worg

struck witn tra 1y, that they were outting up & géod d2al and nod
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drese 15 out of the 3795, Mr Margette of Camerons had not sesn those

P

sheor but from his knowladgs of values 2etimated the value of thezo
gheep at the ralevant timz zt frem 9/- te 10/~ per h=ads The offer

wade by Landers earriles ne wael

a3 avidence of value,

Durisg Wy thers hal been rain in Scuthern Quaensland and New Scuth
Wales - a circumatance which would tend to gnhance the value - and

I ax satisfied that'betwaen‘ﬂpril 25th and Junc'the Ppd the market
was rizings On the whole of the evidence I think_lt.iﬂ fai; o con-
clude that the valusz of thase gheep on the 2nd of Bune was noit leaz
than 11/6 per heads “The meaﬁurz-cf damages is the sstimatedXlose

directly and naturally resulting in the cordinary course of events from

tha gallar's breach of contriet, (Zals of Goods Aet sze. 52{2) ).

On this footing thefplaintiff ie ontitled to 2/- par head on 3795 ;
ghaer equal to £379-10-0, H=2 is ulzc entitled to £35 thez anount pald

4o Gzllagher the drovar, making in all £¥ik-10-0,

8t ths reguaat of the Jefondunt I assess the amount tz ¥hich

it would be entitlal by wuay of lumages in the event of 2stabliabing ;
its 23 countevoleln, g
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Assuming the plaintiff to ﬁave committed a breach of the contract

by failing %o pay the purchase:money or or befcre the lat or 2nd of

s e M-—Nw-:""’v’ﬂ"ﬂ' i

June the defendant sustzined nc lose by teason of the breach, the
increased value of the sheep being mors than sufficient to cover the

amount of loss which 1t is alléged resulted from the assumed failure

of the plainitff to perform £$§>cont;act.

The defendent claimed gﬁéu-saj damages but in my opinion the
e#iqenoc eatabliehed no more §%ﬂ¢ than £150 and the value of the |
gheep at the time of the aesuggd.breach exceeded the.csntract priéé
by £379-10-0,

In these circumetanééé the defeddant ie entitled tp recover
:nominal damages only, which';ééssesa at 1/-.
Judément for piain%&ff for £414 -16-0 withﬁosts'of action -

Countérolaim dismissed with égsta.




