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MIA MIA PASTORAL COMPANY LIMITED v 

Knox C,.J, . 

The appellant sued the respondent fo~ money alleged to 

be due on covena.nte contained in two instruments of mortgage given 

by the defendant to Alfred and Emanuel. Abrahams a.nd transferred by 

them to the appellant. The grounds of defence were :-

(l) That the covenants aued on were inserted in the instrument• of 

mortgage by mistake. 

{2) Tbat the defendant executed the said instruments aa surety for 

R.M.Boyle and Ellen Boyle and was discharged from liability by 

the said A & E Abrahams having given time to the principal 

debtor R.M.Boyle. 

()) rV. That it was~term of the said instruments that the total amount 
I 
I 
\ 
\. 
I to be advanced to the principal debtors sboul·:i not exceed £15000 i 

and that by reason of the advances having exceeded t~at sum the 

defendant was either (aJ re&eaeed from all liability or (b) 

liable only for the sum for which he would bave been ~~le if 

there had been no such breach or (c) that the total aaount of 

tbe debt for which he became liable waa £15000. 

On.ftthe trial of the act~on KcJ4illa.n c.J. founct that• the 

defendant was a surety under the instruments sued on and directed 

accounts to be taken to asoertainithe amount• due from the defendant 

. to the plaintiff# on such instruments a.nd that judgment be entered 

for the plainti!! for the amount certified to be due on the taking 

of such aocounte, and reserved the question of costs. The judgment 

also contained a declaration that on payment by defendant to plain-

tiff of the am~unt found due and o! all coste of the action which 

the Court might order to be paid to the plainti~f ,the de!endant 

~ 
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should be entitled to the collateral securities held by tha ~lain• . 

tiff to further secure payment of the ~~o~~t due from the defendant 

to the ~lainti!t under the instruments 1ued on. 

Tbe defendant appealed to the Full Court of Western Aus~ 

tralia from this judgment. On the appeal the Full Court var1ea 

the judgment of the Chief Justice by inserting declarations 

(lJ that the total liability b! the defendant for ~rincipal money• 

was £15000 less the proceeds of certain securities the proceeds 

whereof had or ought to have been received by~he said A & E 
'·. 

Abrahams a n d 

(2) that all interest which was not paid by the defendant within the 

period prescribed in the securities sued on and which by reason 

thereof became or as a !aot was capitalised fDrmed part of the 

principal moneys advanced and wa.a included in the limitation of 

the liability of the defendant and {)J that on ~ayment by defen-

dant of the Emo~t certified to be due on the taking of the account 

thereby ordered and of such coste of the action as the Court 

might order to be ~aid by him the defendant should be entitled 
. . . 

to all the aecurltiee held by the plaintiff to further secure 

~ayment of the amount(if any) eo certified to bo due from the 

defendant to the plaintiff under the mortgages sued o~ lees auoh 

securities aa had been realised as therein before mentioned and 

the proceeds ~eo! had been or ought to have been applied in 

reduction of the liability o! the defendant. 

The plaint iff then appealed to this Court and it become. 

necessary for us to consider what judgment should have been entered 

by the Su~reme Court in Full Court. 

The questions argued before us were :-

(l J Whether the covenants for ~ayment by defendant were inserted in. 

the instruments of mortgage by mietake. 

(2) Whether the defendant was a ~rinoipal debtor or a surety. 



3· 
(3J Whether 1! the defendant waa a surety he was released from 

liability by reason of time having been given to the principal 
debtor without the consent of the defendant. 

(~J Whether the liability of the defendant under this ooven~t was 
limited to £15000 including arrears of interest which had been 

oa.pi taltsed in accordance with the terms of the aeour1tiee .. 

I propose to deal with these question in the order in wh1oh 

they are at&ted above. 

1. Miatalce. The learned Chief Justice found that the defendant had 

failed to make out this ground o! defence. Having had the adaantage 

of seeing th• witnesses 1n.the box and of heari~them give their ,. 

evidence he oame to the conclusion that no mttual miatske had been 

proved. On this point I need say no· more than that I agree that in 

order to succeed on this ground it was necessary for the defendant 

to make out a caae o! mutual mistake and that 1n my opinion the 

wholly failed to do so. 

2. Principal debtor or surety. I think it is clear on the :face of 

the documents&& aued on that defendant although he made htmaelt per-

aonally and in a aenae.primarily liable thereunder waa a surety tor 

R.~. and Ellen Boyle. The contention that he waa a principal debtor 

ahd not a surety .1• in my opinion quite untenable - "Whoever is li.ab•• 

to pay the debt ·of another is & surety" ... per Jeseel li.R• Imperia.l 

Bank v ~don an4 St Ia.therin,•s Dock Co, (5 Ch. D at P• 200) 

3· The giving ot time to the principal debt·ora. Aseuming that there 

waa a binding agreement between A & E•Abraha.ms and the principal deb­

tors R.M. &: Ellea Boyle to give time for payment ... as to which I :feel 

considerable doubt - I think it is abundantly clear from the evidence 

that the transaction was entered into with the consent ot the ~efen-
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dant • McMillan C.J. belkved th~ evideno7(and was in a better pos-

(:1.' I'_ "1../~-f._: 

ition to estimate its value than we oan b;~ I see no reaaon to 

doubt that his deoiaion on thia point was correct. 

l.j. •.. Limitation of Lia.bility of De!enda.nte Tbe decision on thie 

question depends entirely on the construction o! the instrument• sued 
8r 'ff. 

on. The memorandum of mortgage under the Land Act (Ex.~ &,t) 

containsthe following recitals viz:~ MWhereae Richard Kiohael Boyle 

of *Maywood~ Greenhills in the State of Weetern Australia Farmer and 

· Ellen Boyle of .. the same pla.oe his wife have applied to Alfeed A'brahame 
if~~~ 

1both of Benevut& Drummond Street Carlton in the State of Victoria Ker-

ohante to at the time of the execution thereof advance to them the eum 

of £12,700 and ALSO to at their absolute dieoretion make the said Ric-

hard Michael Boyle and Ellen Boyle further advances so that the total 

sum to be advanced including the said sum of £12,700 shall not exceed 

£15,000 AND WHEREAS THomas William Boyle ot Greenhills aforesaid Far-

mer and Richard Boyle the younger have requested the said Alfred Abr.-

ha.me and Emanuel Abra.hama to make such present advance and to ("'t their 

absolute discretion) make to the said Richard Michael Boyle & E~len 

·\ Boyle .fur_tber advances eo that the whole sum to be so advanced shall 

..... 

not exceed £15,000 AND WHEREAS the said Alfred Abrahams and Emanual 

Abraham& h~ve agreed to make a present advance of £12,700, and to at 

their sbeolute discretion make such further advance• as before jlrcvideci ': . 

upon the eaeoution by the said Thomas William Boyle & Richard Boyle Jr. 

o! this Mortgage.u •i 

These reoitala are followed by a covenant by the defendant & hie 

brother R Boyle Jr to pay on demand "the said principal sum of £12,700 
7'\ .. .. "l ' also all m~eys wn~cn may now or at any time during the continuance of. 



• 

.f. 
~his security arid at the time of such demand be due to the said Mort-

gagee• in respect of principal moneya or further advancea mentioned 

in this or any other securities which now are or may hereafter be 

held by the said Mortgagees collateral hereto all which further ad-

vance• shall include advances made to us the Uortgagora or the said 

Richard Michael Boyle and Ellen Boyle either prior to or subaequent 

• • • • • • • • 
. 

a n d ~all further and other sum or sums of money which the Kort• 

gagora or the said Richard Michael Boyle and Ellen Boyle may at the 

time o! demand made upon them by the Mortgagees owe or be indebted to 

the mortgagee• for money paid by the Mortgage~• to for oa on account 

of the Mortgagors or the said Richard Michael Boyle or Ellen Boyle or 

tor money lent and advanced by the Mortgagees to the MortgagoreM • • 

X X X X X X X X X X X X X X X X X 

and Mall other sums of money which may be owing under these preaenta 

or !or any cause or on any account whateoeverM. 

~ 
This inatrument/1 contained a covenant by the mortgagor& to JI.:FJ . 

pay inatereat at the rate of £10-6- per cent (reducAble to £S-4/-

per cent on punctual payment) on the principal moneys thereby secured 

with a pr,viao that in the event of interest not being paid on due 

date or within seven days thereafter .. the said interest money• shall 

~-e.J. 
'become part o! the prinoi:fa.l moneys hereby ~ & the mortgagor• 

will pay interest thereon at the rate \herein provid.ed14 • 

There is no substantial difference between theee prov1i1ona & the cor­

responding provisions contained in the mortgage under the Transfer of 

Land Act • 
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The evidence : .. in the supreme Sourt showed that nil interest. 

was ever paid by the defendant, and it appears from the particulars 

,. 
attached to the Statement of Claim that the unpaid 1ntereet was fro~ 

t1~e to time charged against the defendant and intereat calculated 

on the debit balance from time to time including the amount so ohar-

ged in respect of unpaid interest. 

McMillan C.J. on this part of the case expressed the opinion 

that the amounts ohargetA against the defendant in respect of un-

paid interest were not further advances within the meaning of the 

instrument of mortgage and held that the defendant was l~able on the 
I 
I 

security (whioh was expressed to be a conttnu1ng.aeour1ty) for ad-

0 
vances up to £15000 and !or whatever interest he had admitted to pay 

In the Full court Burnside J held that the fact of carrying 

the amount of unpaid interest to the debit of capital had the e&feot 

of .extinguishing it ae interest and that tbe amount so transferred 

must be taken for the purposes of the account as he thought it in 

,:z.., 
fa.ct wa.&t., an advance by the mortgagee to pay interest. Northmore J. 

held tha:~ the lilni tation of the liab.ili ty of the defendant must be 

treated as 1nolua1ve of capitalised interest. Draper J. in effect 

agreed with the op1 ion expressed by Burnside J. 

In my opinion tbe decision of the learned Chief Justice on this 
! 

\ point wae correct. I share his difficulty in understanding how the 

defendant who has failed to pay interest and has allowed it to be 

added on to the principal money oan esoape his liability in respect 



1· 
of the amount of interest unpaid merely because the mortgage pro-

vides that unpaid intereet ehall become part of the principal moneys 

secured and the mortgagor shall be liable to pay interest thereon. 

The contention for the defendant amounts in effect to this w that def 

fault by the mortgagor in payment of interest d1m1n66hea the total 

amount which he can be called upon to pay under the aeourity, for 

. 
if he paid the interest at due dates he would be liable to pay.the 

amount of moneya advanced not exceeding £15000 i~ addition to the 

interest already paid - but if he paid no interest he could not 

in any event be l.•le to pay more than £15000 in all. This ia 

tru/ly a aurprising result of a covenant intended to benefit the 

mortgagee by enabling him to capitalize intereat unpaid at due date 

and intended alae to penalize the mortgasor for making default in 

payment of interest. But apart from this consideration I think lt 

1s claar tbat the transfer of an amount of unpaid interest to debit 

of capital account is in no proper sense of the word ~ advancepf 
I 

that amount, to R.K. and Ellen Boyle and the limitation of liability 

to £l5000 applied only to advances to them while the covenants for 

payment in the securi.iea given extended to all advances made to the 

mortgagors(i.e. the defendant and R. Boyle Jr) and all other sums 

of money which might be owing by them for any cause or upon any acw 

count whatsoever. In my opinion the limitation of liability to 

£15000 does not include the amount repreaentl*ing interest wh1oh has 
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'been oa.pita.lised but extends only to advance& properly so oall@d., 

I think the orr.\F,!r that e hould have been ma.de by the Supreme Cou1·t 

and should now be made by this Court is that an account be taken 

of wh&t ia du9 by the defendant to the plaintiff for prinoipa~ 

and interer.t on the securities eued on. further ooneidera.tio~ a.nd 

a.ll quest ions of coste other than the coats of tbe appeal to the 

Supreme Court in Full Cour~ and of this appeal being reserved. 

The order w:i.ll be prefaced with a declaration that the. c<lmpound 
' 

interest added to the principal by virtue of the instruments o! 

mortgage ought not to be t~eated ae advances to R.M. and'Ellen 

Boyle within the mea,ning of the prov1a1on limiting suoh advance& 

to £15000. 

ln my opinion any.deolaration ae to the right of the 

defencta.nt to obtain the eecuritiea c•llatera.l or othE!rwiu held 

• 
by the plaintiff would be premature at tbe present stage of the 

proceedings. 

When the account h&e been taken and the amount o! the 

de!endw ts lta.'bil'-ty hae been a.ecerta.in~d it will. be time eno:ugh 

to deal with other question&; which may arise. 

Coste. The defendant ehould pay the coete of the appeal to the 

Full Court a.nd of thie a.pp~a,l. 

( 

·~ . 
l 
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B o ~~ l :e • 

. . . 

[!he ca.se is somewhst complicatsa, :md the issues neea to 'be disGni;ang-

-led. 

T~e claim w4as siJRllle enough. 
:;i 

. ~~ 

The prese11t .topp6llants, ·as tr€\nsferrees, frol!l two perso~s lVJmed,.AiJra-: ;:j 
{/ 

covcno.nt in 6¥d, of "two rnortg~ages for £9,875/1/11 moneys 

by the origirwl mo:ctgdl.gees to Hi chard Micl1-u el Boyle ;sna.- Ellen Boyle,<'' 

the p(Jl"enbs of. the respondent. 
\ 
i ': 
\; 

a. 
.1 - 'The responoent pleaieo. l:l aefence una. c01mter-clt"Jim.· 

"-
In i1i s cl ef €l1C e \': 

i;. 
i'~ 
i 

he <;et up (1) uists1,.e, th~;t is,th<?t the covennnts for l'ersonol lin-{ 
I 
i 
i 

-biU.ty were int.<ertea in tbe mo:rtgages b;;' mistake, the intwtion 1)·\:Ji,' 
·._ ..... 

f._' 

to JTlf,\ke 1limself p6:rson:::lly liable; (Z) i;h~t hr, vms not a princ:i.p~1l (;: 

.'_A 

dobtor in ur1y w.uy 1mt .~ 
!" 

surety only, :.:ma, a:.? some of thG securities 

; 

once helCl. from tlle p.;:~ren·:;s ns principal debtors W•Gre part'G<'l·wlth_,thE' 

v~lue shnlCl be dllm'>ect to him; (3) (HuchaTge oy rc;usvn of time 

hllving 1)(011 gi•.re~l to ths princil)fll del/t.ior, the f:3tha: (,1) thut }-l, 
.. ~: . 

C Orj d -r. f l. u· l-l u·-!" ' 1'1 <> lll' o:r· ~- ,. - -"'" -- ~ ~ vt_,cage W·H8 brOKe~l.,l'Wmely, th~t not more thon 
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.. The countecl-alm cl:>imeCI v.J.tenwtively the rights of a suTety •. 

'" 

-gad thnt tl1e mo:ctgege:.:: Wol;;e continuing secu:rities, ilenied •'!l. lJre~ch 

of tl1€ co11.di tioJ:1. {JS to £15,000, -a11d sDid, if tJ1ere v.'eXG Dny e:Kcess 

the d e:f ana.~nt knew rmd c ons ant ea.. · 

Mclvlillm1 C.J., t:cie.:l the case without a jul"y~ lie heDrd the oral tes-

-timony of the A1Jr£!h;.;ms, o:f ths reeponiient, o:f. ld.s father, ond oth;;;r 

ot,her 
of his J.'amily, ;}nr1 of/ pe1·sons connect eo. wi tll the tran;:mctions 

He fonna as f;:;cts:-

(l) The tr-ansfer of i;hq mortgages to the t.lppellant. 

with the eonl;;c.nt of th·a r espona ent. 

He held:-

That the respona ent was l:i.Bbl e for £15,000 }Jrincipsl IJ'.::tunll;y 

t)j' virtue of thr; .sgreement with the responri.{lni;. 

-titled on po J-1l1en t to tr:msf er of s0curi ties. 
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lie :rcsarvea. :fu1·ther eonaiileretion -and gl:.lve liberty to FJpply. 

' On the re::,;ponden1;' s appe!ll to -the lt'ull Q'ourt of three judge:::, varying 

views war o taken. On tlH qu.esti on of r;d.atake, two judges Dgreed ::.'i th· 

·the Chieif.: J·llstice, as to consent, two jud.ges(not the same two) agreod 

with the C:O.ief Justice, :.mrl all agreed with His Honor that th1~ present 

respondent rrtas liable :for the full ·:.!InOunt of principal ~Jdvanced. up 

to £15,000, notwtthstnnding•some interest J:md,by agreement, been con-

.. ,. 
The F11ll Court,however, Ul'ltlrlimously, as I understand, held thut thl': 

rea:pondeut vva·s :not .a principal debttJT. but surety only, and was ell'tit-

. 
~led to be treated throughout sa such Qnd not as principal debtor. 

~ . . 

The7lll1>ered the word "coll~te~al" to "all", nnd this raised a great 

douM; in tlie minG.s of the appellants' advisers, aB to their position ., 
' \ 

with reg!ard to ariy securities or the p-roceeds of s<ecuritiea said to 

.h~ve b-een realised or otherwise dealt with. For instance, Draper J.,' 

thought the li~ bili t~' W;:as reo.uced. to a limit of £3,000, by the arrange 

-ment of M-arch 1915, ~n(l, further, reduced_, by the realisation .of 

securi.ties,to which the respondsnt would have othawise been ~Sntitled 

on po~rrMnt of hiS· indebt ednass. 

O:u this IJp·pesl, ull these points were .di scussea, an\'1. also s!1other po~· .. J 

'W:._~ 

~arising os to the Stamp Act. It v1es contended :for the respondents l 
! . . 

thet the deet1s being st1.n1ped only up .to £15,000, violated the Stamp 

:Act,because, they suid, according to the appellsnts' ces•u, the llliJOunt• 
·~· 

secured w:a s more. 
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It is thel'eforo plain that t:he oase is full of complicntlons. -~ 
' ~ 

ii 

f 
But some of them disa:ppecr at once. Thus, the contention as to mistak\ 

is iisposed. of by the fact that not only does the buruen of estublish-j 
i 

as 
-ing it lie he:::vily on the responoent, llut so ft.u fit rasts on o:r.ul 

te:.:;timorJy, the lesrned Chief Justice, who hear<l ilhi srJw the witnesaes 

f!fiVEI credence to the appellsntsr witnesses, ond, as there.was abuna-

-.gnc e of evtde11c e the f:l.nning cannot be shaken. It "i a n case where 

it depends, not merely on inference from establisherl facts,- but on .'i 

the acceptance or roejection of the testimony it&€1f. It is not neces ... 

-aery to consider the position in this connec-tion of the appellant, as 

. e bonu fide puxchoser ana. ~ transferr.ee of the registered 

mortgages~ it lllight be, that without restoration,or even with res-

... toration to its position, the defence would be u~tenable in any caseu 

The instrument recites an application by the parents to the 

lenders for an ao.•fonce of £12,700, and 8lso further advances so as not 

to exceed in all £15,000, but there is no recital of ony agreement to· 

act on that request. Then comes the recital of o request by tht3 res .. 

-ponaent and his brother,I\ichard, to advance the money to the parents 

" so that the whole SlliD to be so advanced shall not exceed £1.5 000" 
. ' ' 

~~and the agreeJ.nents of the lenders" upon the execution by the said" 

·' respondent ·and his brother "of thi a mortgage", then follows a re ... 

-citel by the obligors that in consideration of £12,700 "at our 

"request" now -ad v-ane ed to the parents nnd any further sums advan-ced 

to the parents "or to us the mortgagors", or the security thereof, 
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I" 
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ox on the security of the hereinafter mentioned securities or obli-

-gations(which include a mortgage by the parents), the respondent ond 

his brother mortgege :ki::a their land and egree (1) to pay on dem'3nd\the 

£12 9 700 and other moneys due &c; (2) to pay inter$st at th~ rate men-

-tion ed ( I omit for the moment the important provision about capi tali-

-sation of interest), snd then follow various other covenants. 

As to the c1uestion of forbearance or extension of time ,towards the 

parents,the law is definitely settled (Ji?;bert v Nationel B!lnk,l918.A.C 

· atp. 908/909). But the evidence raises some interesting questions o:f 

:fact, which,however, in the presence of thra circumstance< that what-

' 
-e"Ver wss done, was done, with the consent of the respondent, become 

illlinQt erial. 

The question of consent s'tiands in precisely the same posj~tion for 

app ela•ta :purpo see as the question of mistake. 

That renders an •~e@Uilt necess'-\ry. And until that account i·s taken, 

all but one of the other questions raised are prematu1·e - some of them 

may be irr el evant. 

It is,however, irnportBiit to determine at once the question of the 

capitalisation of interest, ond its effect on the limit of the res-

... p011dent 1 s linbili ty. · 

It arises on the proviso to the second. covenant, which :provid.es in 

the first place for simple interest •. The proviso is in these terms:-

" P:rovided further thnt in the event of the interest monfJys not being 

duly p:sid on the respective days tlppointed fo1~ payment thereof or 
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" within seven days thereof, as k1JXJ11:JQI.fbx hereinbefore provider 

II 

the said interest moneys shall become part of the principal moneys 
n 

" thereby secured, snd the mortgagor will pay interest thereon, ot the 

" ra·ha firstly hereinbefore~ provided such interest to be computed from: 

" the days wherein such interest should neve been paid. as aforesaiCJ.". 

~HE cont entivn of the respondent is, that, if he neglMts to pay :i.n-

. . 
-terest for seven days, it becomes conventionally principal, and 

.i 
·_I 

j ., 

"stands in the same position as actual principal advanced·; and as soon·; 
,. 

as the total amount of "prillcipal" nctual and con'renti onal 1·eaches 

::i· £15,000, it can never be worse for the mortgagor. Delay is then a 
{ 
( 
f:.; 
1:.. benefit to him for interest accurau.lating, ,once it has rsised the;:. 
·' 

As Draper J •. , justly j' prir.lcipnl to th1ag~sed limit, dieo in birth. 
i 
i 

says:- " the importance of this question will arise when the .. . I 
SQ COUl..;, 

"" "are taken". But, it i.a necess:sry to detErmine it now. 

I ccmnot agree witli the view os presented. The limit of £15,000, 

·.• 
·l .. 
I' 

I: 
iSJ .. 

I . 

. J :: 
I. 

the limit of the lender 1 s aa.vsnce to the :parents. The proviso re- ~ ... · 
L. 
'• . 
! 

-ferreo. to does not create a liability to be d.ischergf:ld· by the par!" .. 
. l . 

-ents, ·lJu.t lJy the.respondent tJlld h'GI.s brother, ~ersonally, .and by 

not lllerely priioo.ril~ , 'butt so fs:r as app.er:rs exclusively. 

The mortgage is intended to secure:~ 

(1) principal moneys(first covenant) 

and 

{2) interest(second colTGlllnlt). 

The "principE•l consist.: as stated in; 

the first covemmt of: ... 
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(a) £12,700, 

(b) principal moneys on further advances - the latter 

ei 1iher 
beinrr furi;her ::H1vunces /(i) " to us the wortgt!gors" 

to the pDr ent s &c. 

/;r fr·. 
Therefore tho principul li.oneys Gecured l)y the uortgag~ 

"' 
ill'or. not 

confined to tl1e moneys advunceCI. to,or, owine by the parents. 

·• 
But the lilllit of £15,000, as a:x:p:l7essed in the recital(the only 

I 

pl~ce it appe"-!rs) is confined to thr; aclvances ~to tha pe,rents. ,. 

The second covenant begins thus:-

" That so long as ~ny principul moneys 1:0hall rcm.sin Si;>Cured 

"by these presents, v1e, the r:Jorteaeors, will pey interest 

11ther eon &c". 

..... 
And ufter provistnns, not unusal .as to simple interest., comes t-~e 

1\ 

proviso quot ea .• 

Assuming the li;~:i t of li~tlJili ty :foT principal moneys no. vane ad to the 

parents to be £15,000, r<hat is there to prevent the capitalisea in-

"'"terest, being 'by t1greement, an additional amount of "tl:ie principal 

"moneys hereb~c secured'", thut is ~n emount undertaken 'by the respon-

-dent,persom:lly, in ~dC..i tion to any princip.t~l owing bit' the psrents? 

Nothinf, so ftn· i3.s I c.t.:n seG. That was his agreement ,namel.;)', conven-

-tionally to tr·Gat overdue interest as <~All aCl.vonce of principal to 

the respondent and his brother, and there is no necssity to ottri-

-1;u t c.; to it, the <}\Hlli ty o:f .self-a eetruction v;.rhich th.c~ crgtwJent 

, ..• ~· ... '. ··- -~~.. .. 
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J!ho'L pro'riso, e:rerd;~E? ·13 chotinct person~.>l liarjilit;:/, arlGing from 

• 

\ 
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VI A HIA PABTOTIAL COl.~PANY Lil!ITED · v. BOYLE 

JUrGJ.f:F:NT HI GG Ii:iS J • --
This action ia brought against T.W. Boyle on two u•ortgage 

covenants in respect of advances to n.::,r. Doyle and Ellen his wife. One 

covena..rJ.t 1 tilli.t in a lr•ortgags made under the Transfer oi Land Act, is n<ao.e 

by T.W. Boyll3 anc1 two of his brotl1e1:s,and is expreaaed to be joint and 
ht 

eever~:~.l; the other covenant 1 that .Q.G a r:~ortg&.ge t.ade uhder the :Land Act 1 i 
..1 
·I 

ia n,ade by T.W. Boyle and one of hie brothers, and is not expressed to be ~ 

eeveral as well as joint; but n9 objection has been ta.· lr~en, no application ;~ 

l has be~n wade, aa to the non-joinder. The u;,or·tgages were transferred 

to tr~e plaintiff col4pany on the 5th & 6th November 1918, and it i·s not 

contended that the plaintiff cannot sue the def~ldaQt ,on the covenants. 

The firet objection raised by the defendant is that the 

covenants were inserted in the n:ortgages by mistake. The mistake as 
II 

~;; 
':,1 

} 
. i 

J 
? 
'i 

_I 

stated in the partioulal'S is that . the intention of all parties conoerne~-

was tlla.t t11e land sl'l.ould be mol'tgaged, but was not ·to li'ake the sons liable 
II 

for the debt of theii· parent a or any part thereof .• Asswr.ing, in 

favour of the defendant, that this means mutual mistake of the mortgagee 

and tl~e Inortgagor, it merely means that both parties misunde·rstocid wha.t .< 

they signed, and n:.eant to sign, and, e.:t the most, there would be a claim 

for rectification; and there is no claim for rectification .. It is 
not even alleged that the words of the covenants were put in by Ir1istake; 

and a m~re mistake as to the legal effect of words usee. ie not such a 

mistq,ke as Courts of Equity \Yill rectify (see Po-well v. Smith L.R. 14 · 

Eq. 65; Wi'llesford v. Watson M/- s..,._£ ..;.[....,. __ 

as to lii.iatake is .Q.eftn:\r!'a1eie. 
"' 

injustice is being done in fact; 

ib. 577). In my opinion, this defenJ 
. i 

But it is satiafac"to·ry to find tl:lat no 1 

I" 
I~ for tlle learneQ. Judge who tri eel the 

.i 
caae anu saw the witnesses came to the conclusion that there was oartainj 

no ud.stak.e on the pa..rt of the mortgagees or of tlleil• solicitor •. 
li 

. wanted the pen~onal secui·ity fl'o1r: the begir.n:irlg eaplhlially of Tom Boyle.· 
II .. •. II· . 

(the defendant) because he was the soundest •. \. \.\,·;The point was st:resse_, 
. ' ,, 

ftom the beginnil1g that all were to be lia..ble • This evidence was not-· 

contradicted by trLe dGfoodant, who me:rely &aye that hs did not read t:g,e 

... 



\ 

" &::•. 

brother Iaaacr::, a covenant to pay is ili.plied in every mo-rtg~ge uncier the 

T:ranafer of r,ancl Act, tmlees e::q;:::essly :j egati ved; a.nd the defendant 

would ap:fjarently have to prove o.u exp:ceea agreement t:1at su.oh a coyenant z 

wae to be expressly negatived. 'rhis objection clearly .rails. 

'l'he next objeotJ.o'.1 :relates to the amount for ·,\'h~cn t.tle uefenct.ant 

by hi a coven::.\nt s mc.de h:!.n;self pereor'.ally liable. One D:ortgage - that 

unde:r the •r:ransfer ot Lana. Act - reci tea 'th3.t B.tYJ. i:Soyi!;:l :~. lUlen m.s Wl!e 
II 

haa applied to the mortgagees to advance them £18,700 and also at their 

aljsoluta discretion to r.:.ake • further adva.'1ces so that the total sum. 
I\ 

to be ad-ve.nced including the aaid ewe of i.lZ, 700 shall not exceed lil5,000.; 

that the ruortgagGea ha.cl agreed to do so on the execuU~n of this mortgage; 
II 

and that the three brothers, in consideration of tl2,700 so lent and 

also in consideratiun of any .further GWIJ or sums o£ money which ·the said 

mortgagees ruay at tl:•eir abeolut e discretion lend and advanca '. • ••• eo 

that the sum hereby secured together with the present advance shall not 
It 

exceed the eun; of i-15 1 000., covenant to pay on denla!ld. t:as said awn of 

£12,7001 alao all further and othex sun1a of meney Wl'l.ich the bxothers may 

at the time of the demand owe to the mo1·tgagees for money paid ·uy tke 

mortgagees to ox on account of the brothers or the parents or for money 

lent or advanced ·oy tl1e 111or·tg~geea ••••• and all other sums of l.iioney 

vrhich may be owing undex tllese presents for any cause. or upon any account 
II 

what so ev Gl.' • . The other mortg!ige doos not eo speci'fically indicate a. 
-h Jt.f..+ .... ;IIL;.,:~ 

tll.e liability of t~1e brothers(f-- but we are relieved o'I 
. " 

the necessity of deciding, as to either IMl'tgage, how :far the very wide 

terms of this· covenant:' affeot,}'the xecitals; fox counael for ti•e plaintiff 
/' . 

admits, on behalf of his client, that :he wants the words of the recitals 

to be read in·to the covenants so as to limit the liability of t11e defendcl t 

to advances up.to !15,000. But 'the defendant insists on a furtl1er 

lillli tat ion. There i a a provision in the I~ortgagea ( 
n 

cl. Z) that in 

the event of the interest moneys not 'being duly paid. on the 1·eepective 

days appointed fo1· payment thereof • • • • • • tl~e said interest rt:oneya 

sr~all become part of the principal moneys hereby secured and the mortgagors 
.•. 

shall pay interest th.e1·eon ••••• ; ar1ci. the defendant arguos tl1at the 

interest on being eo co~poundod with tho principal should 'be treated as 
ji ii 

bein-" monr-:;y · · · o v . aO.Vali.Ce(A., within tlie meanh1g ofth.o recitals. In my 



opinion, thia argur.ient is wrong. Tile furth.el' advances l'eferred. ".;o i11 i 
h p 

tn.e recitals are advances u:ade at absolute discretion.., do not include 

int e:rest autor.1atically ad.ded to the principal. They mean what men 
II II 

call new money 1 available for the buainesa ·- not existing burdens ruade 

lllore burdonaOlile !Jy being ad.c.ied to the principal of the debt. 
I 

In W e·ost ars 
11 II ll 

dictionary, advance is defined ae a ~&ling of something before 

an equivalent ia received (as money Ol' goods) tor/aids a capital or s·tock 

or on loa.nj the ntoney or gooda eo furnished; money or value supplied 
II 

beforehand • T11e argwnent was rej ec"li ed in principle in tl~o raocnt case 
' 

of Attorney-general v. South Wales Electric Power Co. ( 1920 l K.B. 55Z). 

There a company unable to pay interest on debenture stock issued deferred . 
Warrants in payment 1 Which borG interest themselves; and the amount Of 

h " these Wal·ra.nt a was held to oe nei-ther loan o~_ii;al nor borrowed money, 

eo as to incur lia"oility for atamp duty. As the 1.1. R. said (p. 555), 
II 

You do not borro·.v money by pc.at:g:.oning tl1e payment of your debt a.o.d 
II 

agreeiU3 to pay interest on it~. In nl}t opinion, the in·~srest aO.ded to 

tl1e. principal for qompuunding is not to be 'brea.teJ. as pe.:rt of the £15 1 000 
II II 

limit· of ~advances~ • 

Theil, by parag:ra,pa 10 A of the defence, the point is raiaed that 

t:ne llia:f.alut: plaintif:f, as c.reditor, agreed with. the principal debtors (R.M. 
<!. 

Boyl.e and his wife) ·to give ~~nem time, and that therefore the dfendant aB 
"' surety is :.discharged. I concur with t:b.e view of t11e law· on this; 

subj ec·t;, as expressed by the learned Chief Justice of Weet ern Australia. 

Even though the covenants of the defendant are direct covenants wita the 

mortgagees, and though there is no suretyship mentioned in the mortgages, 

the plaintiff, having notice tllat the defendant was in fact mere eurety 

for :b.is parents, the ordinary rule as to creditor giving time to the 

principal debtor is applicable. The rule leads to extraordinary xesu~~s 

sometimes, but it is too well established to be ignored. 

relies on a dooumt::'nt elated. the 15th April 19~6 1 signed by R.J,{. Borlo and 

h.ie wife o!:!J. It waa as follows --
li 

To Messl'B .Alfred and E111a.nuel Abra.l~~ls .. 

In consideration of your forbearing to ili:ll:ediately call up the money 

owing by us the undersigned Richard Michael Boyle of Greenhills ftil'lller 

and Ellen Boyle his wife to you and secured inter alia by mortgage dated 



4. 

the 25th Sept eu:ber l:Jl2 :CG8i r:1t eTed. No 7438/1912 (a rttort3age given by t~e 

principal debtoraJ. 
i 

And in further consideratic-n of your agreeing to ou1· i 

selling the Greenhills fa.rru to ou:r sana G .J .Boyle and R.Boyle we do :tlereby i 

undertake a.nd u.grso to pay to you on deu..:..nd all expenaea hereto~ore or in 

the .future incurred by you f:ron·, tir.;e to ti111e in viaitir.g an:i inspecting 

J\J he property includad in you:r l11ortgage_ including tho wages or aala.:ry paid 

by you to your representative I,rr Bogg for all such tiii:e t:Rat he may be 

engaged in visiting and inspecting the farm and during euch tizne as l1e rua.y 

remain at Greanhille and district for the purpose of checking and ensuring . 
the delive:q of our crop to you including aJ.l hotel and travelling expeases 

uncl t1·1e. exJ;,..erlses incurred :in t~te u~l~ee1:.; of the motor used by Mr Bogg all 
' cla : 

whick moneys we authorize and W.rect you to retain aut of t:ne fi:rst p:rocee/i 

of tAe c~op or sheep delivered by us to you Dated &o. (signed) 
It 

R.M.Boyle Ellen Boyle .• 

Now, on the face of the document, the only promise is a promiae 

of the Boyles - in effect 1 a. promise to pay certain expenses connected 

witl'.L a.n inspection on tn.e part of one Eogg. As Lord Heraohell said in ,, 
Rouse v. EradforU. Banking Co. (1894 .A.B. 586 1 594), It is of course 

obvious t:b.at tillle is only given within the meaning of the rule • • • • if 
II 

there is a binding agreement al·:rived. at for good consideration .• There 

is. no pl.'Olllise :b.ere to give tirne, or any promise ·on. t:ke part of the ruo:rt-
t:ne 

ga.gees; but t:aere are two considerations expressed for/Boyles' pronliu. 

The 11econd oonsiO.eration is adtuittedly a past consideration - that t~e 

mortgagee& lilad agreed to the sale of the Green:Rills farm; the first con..-
.tt. 

..----- eide:raUon is forbearance to. ilWllediat ely oall up t:Re money - forberanca 
.A . 

\ which may be eitner in the past or in the future. There is,! nothir~ in 
. I 

the document itsolf t:Qat necessal·ily binds the co:n.pany to give a moment-'s 

ful·t her delay. T:R.e document was drawn up by the mortgagees a.fter a 

conversaticn with the Boyles, was sent to tne Boyles, and returned to tke 

mortgagees signed by R.l!:.Boyle and wife. I v~ry much doubt wtether there 

ie to be iml)lied here any proruise on the :»art of the mortgagees to give 

time; but even if tl1ere is, there is abunUa.nt evidence to •ul,'?port the 

finding of the trial Judge that what was done was dona with the consent 

of the surety, the defendant. 
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Ce1·taln queetior.~a havo been diacuaaed. as to the effect of our 

decision on the sufficiency of the stamp under the Western Australian 

law; bu't ·these q_ueationa O.o not really ari ae until the account a have 

been 


