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The appellant sued the respondent for money alleged to

be due on covenanis contained in two instruments of mortgage glven

Yy the defendant to Alfred and Emanuel Abrazhams and tianaferrgd by
them to the appellan¥. The grounds of defence were :i-

(1) That the covenants sued on were inserted in the inatruments of

»

mortgage by mistake.

(2) That the defendant executed the said instruments as surety for
R.M,Boyle and Ellen Boyle and was diaohargsd from liability by
the said A & E Abrahams having given time to the priﬁcipal
debtor R.M.Boyls,.

(3) That 1t wasf%erm of the said instruments that the total amount

to be advanced to the principal debtors should not exceed £15000
and that by reason of the advances having exceeded that sum the

defendant was either (a) redeased from all liability or (b)

liable only for the sum for which he would have been lxlple if

there Bad been no such breach or (c) that the total amount of

the debt for which he became liable was £15000.

Onnthe trial of the action McMillan C.J. found thata the

defendant was a surety under the inetruments sued on and directed

accounts to be taken to ascertainfthe amounts due from the defendant
. to the plaintifr’ on such instruments and that judgment be entered

for the plaintiff for the amount certified to be due on the taking

of such accounts, and reserved the question of costs. The judgument

also contained & declaration that on payment by defendant to plain-

tiff of the amdunt found due and of all costs of the aoction which

the Court might crder to be paid 1o the plaintiff , the defendant
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should be entitled to the collateral securities held by the plain-

tiff to further secure payment of the amount due from the defendant

to ths plaintiff under the inetruments sued on,

The defendant appealed to the Full Court of Western Aus=
tralia from this Judgment. On the appeal the Full Court varied
the judgment of the Chief Justice by inaerting‘deolaration-

(1) that the total 1iability of the defendant for principal moneys
was £15000 less the proceceds of certain securities the proceeds
whereof had or ought to have béen'ieééived'biptgévaaid A&E
Abrahams an d |

(2) that all interest which was not paid by the defendant within the
period prescribed in the securities sued on and which by reason
thereof became or as a fact was capitalised formed part of the
principal moneye advanced and was included in the limitation of
the 1iability of the defendant and (3) that on payment by defen- ﬂ
dant of the amoynt certified to be due on the taking of the acoountrf
thereby ordered and of such costs of the action as the Court
might order to be paid by him the defendant should be entitled
to all the securities held by the plaintiff to further secure
payment of the amount(if any) 80 certifisd t0 be due from the
defendant to the plaintiff under the mortgages sued oy less such
securities as had been realised as therein before mentioned and
the proceeds w&pkeof had been or ought to have been applied in
reduction of the liability of the ddfendant.

The plaintiff then appealed to this Court and it becomes
necessary for us to comsider what judgment should have been entered
by the Supreme Court in Full Court.

The questiona argued before us were =

(1) Whether the covenants for payment by defendant were inserted in.

the instrunents of mortgage by mistake.

(2) Whether the defendant was a Principal debtor or a eurety.
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(3) Whether Af the defendan% ¥as a surety he was releassed from

11abllity by reascn of time having been given to the principal
debtor witheout the consant of the defendant.

(4) Whether the liability of the defendant under this covenant was
limited to £15000 including arrears of interest which had been
capitalised in accordance with the terms of the securities.

I propose to deal with these question in the order in which
they are stated above,

le Mistake, The learnad Chief Justice found that the defendant hasd
failed to make out this ground of defence. Having had the adxintago

of seeing the witnesses in the box and of hearing them give their
evidence he came to the conclusion that no mttual mistake had been

proved, On this point I need say no more than that I agree that in

order to succeed on this ground it was necessary for the defendant

to make out a cas® of mutual mistake and that in my opinion fhe

wholly falled to do so0,
2, Principal debtor or surety. I think it is clear on the face of

the documentsdz sued on that defendant although he made himself per?

gsonally and in a sense. primarily liable thereunder was a surety for
R.M. and Ellen Boyle,s The contention that he was a principal debtor

ahd not a gurety_is in my opinion quite untenable - “Whoever is liabade

to pay the debt of another is a surety" « per Jessel M.R, Imperial
Bank v _London and St Katherine's Dock Co, (5 Che D at p. 200)

'3. The giving of time to the principal debtors. Assumling that there

was a binding agreement between A & E Abrahams and the principal deb-
tors R.M. & Ellem Boyle to give time for payment - as to which I feel

conslderable doubt - I think it is abundantly clear from the wvidence

that the transaction was entered into with the consent of the defen-
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dant . McMillan C.J. beliwed thfy evidencefand was in a better pos-

R

ition %0 éatimate its valus than we oan We~4ky’ I see no reason to
doubt that his decimsion on this point was correci.
4. Limitetion of Liability of Defendant. The decision on this

question depends entirely on the construction of the instruments sued

. 8r g.
on. The memorandum of mortgage under the Land Act (Ex. & &)

containsthe following recitalse viz:~ “Whereas Richard Michael Boyle

5 i

of “Maywood* Greenhills in the State of Western Australia Fgrmér and

Ellen Boyle ofﬁthe same place his wife have applied’to‘Alfzed Abraheams
¢ Gl Gbbroetiawd .

,1both of Benevuta Drummond Street Carlton in the State of Victoria Mex-
chants to at the time of the‘exeoution thereof advance to tﬁam the sum
of £12,700 and ALSO.to at their absolute discretion make the sald Ric-
hard.uiohael Boyle and Ellen Boyle further advances so that tﬁe total

sum to be advanced including the said sum of £12,700 ehall not exceed

£15,000 AND WHEREAS THomas William Boyle of Grsenhills aforesald Far- }

mer and Richard Boyle the younger.have requested the said Alfred Abre~

hams and Emanuel Abrahams to make such present advanoce and to(at their

~absolute discretion) make to the sald Richard Michasl Boyle & Ellen

Boyle further advances so that the Whole sum to be so advanced shall

not exceed £15,060 AND WHEREAS the saild Alfred Abrahams and Emanual
Abrahams have agreed t0 makd a present advance of £12,700\ and to at E
their aﬁnolute discretlon make such further advances as before irovidedi‘

upon the exeoution by the eaid Thomas Willlam Boyle & Richard Boyle Jr, .
of thie Mortgage.* . i

These recitals are followed by a covenant by the defendsnt & hisi

brother R Boyle Jr to0 pay on demand *the sald principal eum of £12,700

.

.. m Y. A
also all moeys which may now or at any time during the continuance of.
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“this security and at the time of such demand be due to the said Mort-

gagees in respect of principal moneys or further advances mentioned

in this or any other securities which now are or may hereafter be

held by the said Mortgagees collateral hereto all which further ad-
vances shall include advances made to us the Mortgagors or the said

Richard Michael Boyie and Ellen Boyle either prior‘to or subéequent

to the dage of these presentn(5émwta&t:ﬁhnaC%hiaa,;hg,Mor%gbgcut‘qu;

and @“all further and othe} sum or sums of monsy which the Mort-
gagore ;r the said Richard Michael Boyle and Ellen Boyle may at the
time of demand made upon them by the Mortgagees éwe'o: be,indgbted to -
the mortgagees for money pald by the Mortgagees to for om on account
of the Mortgagore or the said Richard ﬁichael Boyle or Ellen Boyle oi'

for money lent and advanced by fhe Mortgagees to the Mortgagors* .

X X X X X X X b & b 4 X X X X X X X X

and "all other sums of money which may be owlng under these presents

.

or for any cause or on any account whatsocever“.

This 1natrumen€ncontained a covenant by the mortgagors to ppy

pay insterest at the rate of £10-6- per cent (reducable to £8-U4/-
per cent on punctual payment) on the principal moneys thereby aecﬁred
with a préviso that in the event of interest not being paid on due

date or within seven days thereafter “the sald interest moneys shall

e ed
become part of the princiral moneys hereby »recedved & the mortgagors
will pay interest thereon ab the rate \herein provided*,

There is no substantial difference between these provisions & the cor-
responding provisions contalned in the mortgage under the Transfer of

Land Act.
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The evidence:rin the supreme,Sourt showed that nd interest
wae ever paild ﬁy the defendant, and it appears from the particulars
attached to the Statement of Claim that the unpaid interest was from
time to time charged agalnst the defendant and interest caloulated
on the debit balance from time t§ time including the amount so char-
ged in respect of unpaid interest.

McMillan C.J. on thia part of the case expressed the opinion

that the amounts chargedd against the defendant in respect of un-

pald interest were not further advances w;thin the‘#eéning of the

instrument of mortgage and held that the defendant was liable on the

security (which was expressed to be a contdnuing.security) for ad- |

vances up to £15000 and for whatever interest he had égmitted to pay
in the Full Court Burnside J held that the fact gf carrying

the amount‘of unpaid interest to the debit of capital had the egfeot

of extinguishing it as interest and that the amount so transferred

must be taken for the purposes of the accou#t a8 he thought 1t in

: £
fact was; an advanoe by the mortgagee to pay interest. Northmore J.

held that the limitation of the liability of the defendant must be
treated as inclusive of capitalised 1nt;rest. Draper J. in effect
agresd with the opl ion expreesed by Burnsids J.

In my opinion the deciaion of the learned Chief Justice on this
point was correct. I share his difficulty 1nAundaxatanding how the
defendant’who has falled to pay interest and has allowed it to be

added on to the principal money can escape his liability in respect



T

of the amount of intersst unpaid merely because the mortgage pro-
vides that unpaid interest qhall become part of the principal moneys
secured and the mortgagor shall be liable to pay interest thereon.
The contention for the defendant amounts in effect to this - that de#
fault by the mortgagor in payment of interest diminidhes the total
amount which he can be called upon to pay under the security, for

if he pald the interest atxéue dates he would be liable to.payfthe

amount of moneys advanced not excseding £15000 in addition to the

N

interest already paid -~ but if he paid no interest he could ﬁdf

in any event be lajfble to pay more than £15000 in ail. .Tﬁis-i;
tru{iy a surprising result of a covenant intended to benefit the
mortgagee by enabling him to capitalize interest unpaid at due date
fand intended also to penalize the mortgagor for making default in
payment of interest, But apa;t from thia oonsiderati;# I think kt
is claar that the transfer of an amount of unpald interest to dedbit
of capital aocount 1s in no proper sense of the word aﬂ advgno?bf‘
that amount, to R.Ms and Ellen Boyle and the limitation of liability
to £15000 applied only to advances to them while the covenan%s'fér
payment in the securidies given extended to all advances méde to the
mortgagors(i.e. the defendant and R. Boyle Jr) and all other sums
of money which might be owing by them for any causeé or upon any ac-

count whatsoever. In my opinion the limitation of liability to

£15000 does not include the amount represent®bing interest which has



been oapitalised but extends only to advances properly 8o calldd.
T think the order that shguld have been gade by the Zupreme Court
gnd should noy be made by thla Court ie that an account be taken
of what ls due by the defendant to the plalntiff for principal
and Interest on the securities esued on, further comnsideraticn and
all gqucet lons of coste other than the costs of thé appeal to the
Supieme Court 1n.Full Courtm and of thie appeal being reserved,
The ardef will be prefaced with a declaration that the coﬁpound
interest added to the principal by virtue of the 1nstrume£ts éf
mortgage ought net to be tevated ae advances $0 ReN. and Ellen
Boyle within the meaning of the éroviaion limiting such advances
to £15000.

.In.my opinion any'deciaraticn ag to the righi of the
defendant 1o obtain the securities cdllateral or otherwiss held
by the plaintiff would be pxemaxﬁre at the p#eseﬁt stage of the
proceedinge.

When the account has been taken and the amount of the
defenda is 1ilabllity h#s been ascertained it will be time enough
to deal with other questions which may arise.

Costg. The defendant should ﬁay the coste of the appeal.to the

Full Court and of thie appeal.
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The coase is somewhat complicatsd, 2nd the issues need Vo bhe digentang= -

“"lado‘ »

PLTE R F T

The claim was skgmpie enough.
Tha present appellants, as lransferrees, from two persgons named,Abra-
~hamg, mortgagees, sued Thouwms William Boyle the respondegnt, upon s

covenant in €adk of two mortgages for £9,875/1/11 roneys advanced

by the original mortgagess 1o Richard Michael Boyle snd Ellen Bogle,. "’
the perents of the respondent,

. . ’ a , s :
“The respond ent pleaged a defence andAcounter~clalm; In nis defencs

Fd
K

H
i

he set up (1) wisteke, thet is thet the covensnts for personal lias

.

~bility were inserted in the wortguges by misbake, the intention hel
merely to mortgege the defendant’s land for his parents' Gcbb, and ¢

Y

3.

to make himself pérsonally liasble; (2) Yhet he was not a principal
debtor in eny way bubt & surety omly, and, au some of ths securitis
once held from Ths parents as principal debtors were partad with,the:

igseharge by rcason of time

jod}

velue should be wilowed to him; (3)

4

heving been given to the principal debtor, the fTother: (4) thot a. .

onditaon of 43 Yy ey cn i 5 - va . .
COnaQLelon 01 vhe oY TEgLT e was Dl‘OJLG?J,,nGmely, Thay 1N0% nmore than



T

than £15,000, ghould bg afvenced 1o the perents, and thut this workaed

a Telesse, and, (H) failure of considsrstion to the extsnt of
£1£,700, sgreet tce be advanced to 1he psrsnbts and nob advsrcad,

. (‘ . .
.The counteflaim claimed sliernatively the rights of ¢ surety. .
.

The repily inter nlia joined issue ag to the wisteke, denied givig

1

time, averre? inowledge ond conf 1rmau*on of any forbesrancs, and

3

2

~gall thst the mortgages were continuing securities, denisd a breach

of the condition as to £15,000, and said, if there were any excess

the defendant knew snd consented. ~

Kelillan C.Jd., 1xied the case without a jury. Hs hesrd the oral tes-

-timony of the Abrahams, of ths respondent, of his father, asnd othsr

her

memwbers of bis fawily, snd off persons connected with the transactions

in coniroversy.

He found ss focts:-

(1) The transfer of ihe mortgages to tnc appellant,
(2) That the 8llsged mistake did not exist.
(z) That whatever was done wilh respect to giving time was done

with the consent of ths respondent.

He held:-

1le~

Thet the respondent was lisble Ffor £15,000 principal astually

advanc ed notwithstanding interest had conventioha¥ly become prineipsi

Ly virtue of ths agreewment with 1llhe respondsnt,

And 1une lg mied Chilef Juslice ordered an account uhdsr

. n

two mortgages,edding o declsretion that defondant on p&;ment,is

?

42
~titled on pdjﬁenu to tranafer of secaritig
o\ 7, s.

Tt

eri~



He Teserved Further considersiion und gave liberty to épply.

?
On the rewpondent's sppeal o the Full @ourt of three judgesz,varying
views werg taken. On the ?usstion of ujstake,two judges agreed with
the Cﬁieﬁ Justlce, as 10 consent, two judges(not the sems two) agreed
with the Colel Justice, and all sgreed with His Honor that the present
respondent wasg liable for the full emount of principal advanced up
to £15,000,»notwithstanding*some interest had,by agreement, been con~
=~verted into principal.

»

The Ftil Court,bowegver, unanimously, as I understgnd; held that the

1

~led 10 be treated throughout as such and not as princ{pal debtor.

y .
The/sltered the word "collateral” to "2ll", and this rsised & great

doubt in the minds of the appellants' advisers,as to their position
. \
A

\

wifh regard.to any securities o; the pioceeﬁs of gscuritiegs seid to
.have been realised or otherwiée dealt with., For instance, Draper J.,f
thought the liwbility was reducsd to a limit'of £3,000, by the arrange
—ment of March 1916, end, further, reduced, by the realisation of
securities,to which the respopdsnt would have oﬁhmnwise been entitled
on payment of his. indebtedness.
On this appeal, gll these ppints were discussed, and also an ther poiw;
. v
arising as to the Stamp Act.' It was contended for the respondents !
3
thaet thq deaie being steumped only up to £15;000, violated the Stawp !

Act,becauge, they said, according to the appellants’ casa, the amount:

K

: ' &

secured was moTe. ' 3
. i

i
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It is therefore plain that the case is full of complicstions,:

A : ;
- . {
But some of them dissppear at once. Thua, the contention gs to mistake

is @ispossed of by ths fact thet not only does the burden of establish-
28

-ing it 1la hexvily on the respondent, hut go far /it rssts on orsl

tgztimony, the learned Chief Justice, who heerd #h@ saw the witnesses :

gava credence to the appellantd? witnesses, and, as thers.was abund-

~gnce 0f evidencg the finding cannot be shaksen, IV is a case wheie

it depénds, not merely on inference from estsblished fa§ts; but on
the acceptance or rejection of ths tsstimony iteelf. It is ybtlneeesQ
‘.—sary to considér the position in this connection of the appellant,aé
@ bona Tide purchoser gndlvvuﬂéfétﬂtransferrée of the registerea
mortgages) it uight be; that without restorstion,or even with res—
~toration to itg position, the defence wou}d be ﬁnxenable in any cases
ﬁhe instrument recites an appiication by the pafents'to the

lenders for an advance of £12,700, and also further advences so as not
to excesd in all £15,000, but there is no'recital of any agreement to
act on that request. Tﬁen comgs the recital of a request by the res«
—-pondent and hig brother,Richard, to advaneé the money to the parents
" go that the whole sum to be so advasnced shéll not excead £15,060?
“and the agreements of the lenders” upon the execution by the said”

' respondent"and his brother "of this mortgége", then follows & re~
~cital by the obligors that in consideration of £12,700 "at our
"roquast” now édvanced to the parents and any further sums sdvanced

to the parents "or to us the mortgagors™, or the security thereof,
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or on the security of the hereilnafter mentionsd sacurities or obli-
~gations(which include a mortgags by the parents), the respondent and [

his brother mortgege ¥kx their land and agree (1) %o pay on demandlthe

£12,700 and other moneys due &c; (2) to pay interest at the rate men-

-tioned( I omit for the moment the important provision ahout capitali-

—-gation of interest), and then follow verious other covenants,

" As to the question of forbearance or extension of time,towards the

parents,the law is definitely settled (Egbert v Nationsl Bank,1918.4.C

' atp.908/909). But the evidence rsises some interesting questions of

fact, which,however, in the presence of the circumstance: that what=
~gVer was done, was_dohe, with the qonsent of.the raspoﬁdent, become
immaterial.

The Question of congent steande in precisely the same position for
appelléte purposes as the guestion of'mistake..

That renders an geg@uﬂt necessnfy; And ﬁntil fhat account i taken;
8ll but one of the other questions raiSed are premature ~ someg of them
mey be irrelevant,

It is,hows#er, importszut to detérmine at once the question of the
capitolisation of interest, ond its effect on the 1imit of the res-
~pondent’s iiability.

It srises on the,proviso to the sgcond covenant, which provides in
the first place for simple interest. The profiso js in these terms:—

" Provided further that in the event of the interest moneys not being

duly paid on the respective days appointed for paymeiit theresof or
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within seven days thereof, as kmxmkmufimx hereinbefore provided

ths said interest moneys shall become part of the principal moneys

PRSI SN

thereby secursed, snd the mortgagor will pay interest thereon, at the
rate firstly hereinbefore, provided such interest to be computed from

the days wherein such interest should h2ve been paid as aforesaid”.

THE contenticn of the respondent is, that, 1f he nsglscts to pay in-
~terest for saven daysg, it‘becomes conventionslly principal,'end

stands in the seme position as sctuwal principel advanced; and as soon *

»
~

as the total smount of "principal” actusl end conventional reaches

£15,000, it can never be worse for the mortgagor. Delay is then = P
M L

benefit to him for . interest maccumlating, pnée‘it has rsise@ the%
principal to th%&ggeed limit, dies in birth. A4s Draper‘J;, justly T‘
says:~ " the importance éf this qﬁestion wili.arise when thé aqcoﬁéi
ﬁare teken". But, it is necesssry to detgrmine it now, | ' v

.

I cannot egree with the view as presented. The limit of £15,000, isf;

I. W
the 1limit of the lender’s advence to the parents. The provisc re- |
-ferred to doss not create @ liability to be discherged by the pari—

-ents, but by the respondent snd his brother, personslly, snd by t
, , ; ‘ 7

i'_/

10t merely primarily ,but,so fsr as appetrs exclusively.  \

The morigage ig intended to secure:=

(1) principsl moneys(first covenant)
and |
(2) interest(secend covenant).,

The "principsl moneys"mmfuxkksrxmixarzes consist.: as sbeted in’

the first covenent of:w



(2) £12,700,

(1) principsl moneys oin further advences - the latter
gither
being further sdvances /(1) " to us the wortpagors"

or, (11)  to the parents &c.

Ji- 1
Therefore the principal uoneys/sacured by the nortgess arg not

confined to the moneys sdvsnced to,or, owing by the parents.

But the 1imit of £15,000, ss cxpressed in ths recital (the only

place i1 appears) is confined to the advances,to the perents.

T

The second covenant begins thus:-
%. " Phet s0 long as any principsl moneys shall remmin secured
?
i "by these presents, we, the mortgagors, will psy interest .
i
Jg‘. “"thereon &c".
{i And ofter provisions, not un

[ ' )
sal as to simple interest, comes’ the
A :

provigo quoted,

Agsuwndng the limit of liagbility for principel moneys advanced %0 the

parents to be £15,000, what is there to prevent the capitalised in-

~terest, being by sgreement, an additional amount of “the principal

s e e e e bl

S

"moneys heraby sacured™, that is sn smount undertaken Hy the respon-

~dent,personelly, in adédition tc any principel owing by the parents?
Nothing so far as I can seee. That wss his sgreement,nsmely, conven~

~tionally to treat overdue interest as an advernce of principal to

i e e ———tt L

the respondent and his brother, and there is no neesgity to atiri~

~bute to it, the quulity of gelf-destruction which ths argunent

erred 10 demundg.
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the primgry ohligetion of paying

b

pu}

[=1]
[=
Q
[=N

n ad2ition, to any other obligation to

Sl

and the gecount snowld be talran on the

sligation exists.
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L V1A MIA PASTORAL COMPANY LIYITED . V.  BOYLE
|

 JULDGKFHT HIGIINS J.

Thie action is brought against T.¥. Bovle on two.mortgage
covenante in respéot cf advances to Lh.l, Boyle and Ellen his wife. Ons
ooveﬁant, that in a mqftgage made under the Trﬁnsf@r of Land Act, is made
by'T.W. Boyls and two of his bfotheqa,and is expressed to be Jjoint and

. . n . .
geveral; the cther covenant, that && a nortgage made vhder the Land Act,

e AN RN s e e es et e cee cameenes e e e s e 0

is made by T.¥. Boyle and cne of his brothers, and 1s nol expressed to be
several as well as joint, but no cbjection has teen taken, no application

has been made a® t0 the non-jolnder. The mortgagee were transferred

T e iy sy

to the plaintiff coupany on the ©6th & 6th Novewber 1918, and it is not

contended that the plaintiff cannoct sue the defendant .on the covenanis.

s cvente

The firet objection raised by the defendant is that the

e mae,

coveonants wore insertved in the mortgages by wmistake. The mistake as |
stated in thé particulars is that *tha intention of alllparties concefnég
was that the land should be mortgaged but was not to make the sons liablé
for the debt of thelr parents or any part~thereof?. Aspuning, in -
~favour of the defendant, that thie means mutual wistake of the mortgqggg
and the mortgagor, it nerely means that both parties misuhderatodd what ;
they signed, and meant to sign, and, at the most, there would be a claim;
for rectification; and there is no claim fox rectifications . It i® %
not even alleged that the words of the covenants Were put in by ﬁistake;f
and a mere mistake as to the legal effect of words used is not such a ;

nigtake as Courts of Equity will rectify (see Powsll v. Smith LoRe 14

Dg. 85; Willesford v. Watson ib. 577). in my opinicn, this defen
as to nistake is Gemuryevie. But it is satisfactory to find that no -
A

I.x

injuetice ie being done in fact; for the learned Judge who tried ithe f
caBs and sBaw tRe witnesses cawe to thoe conclusion that there was certaigj
ny wisteke on the part of the morigagees or.of their solicitor. They
fwanted the personal sscurity fzom the baginﬁiﬁg espeaially of Tom Boyief
(the defendant) because he was the aeundestf.-{\\?The point was streseeq
from the beginning that all were to be liablef. Thig evidence was‘not{
contradicted by the defendant, who merely says that he did not read ths‘

docunients or wlk any cne W0 explols . Pesldesy, as pointed out by my,



brother Isaace, a covonant to pay is inplied in every mortguge under the
Transfer of Land Act, unless expressly negatived; and the delendant
would appareatly have to prove an eoxpress agreement uvhat such a covenant x

wae to be expreesly nezatived. This objection clearly fails.

Ihe next objection relates to the amount for which the daefendent
by his covenanta made himself personally liable. Orne mortgage - that
inder the Transtaer of Lana Act — recitses That Keoe Boyvle » Wllen nis wWite
had applied to the mortgagees to advance them £12,700 ?and also st thelr

>

absolube discrovion to naks « - . further advances so that the total'sum_ )
to be advanced lncluding the sald sum of £12,700 shall not exceed £15,000.;
that thg mortgagess had agreed tc do sc on the execution of this morigags;
and that the three brothers, in consideration of #12,700 eo lent ?and |
also in congiderativn of any furthef swa or sumg of money which The Béid
mortgagees way at thelr abeolute discrebion lend and advance's « « » + B0
that the sum heréby secured togethser with the present advance skall not
exceed the sum of 515,000?, covenant to pay on demaad tae sald sum of
£lz,70q,also all furthar_and othor suma of memey which the brothers nay
at the time of the demand owe to the morigagecs foxr money paid by the
mortgagees to or on account of the brothers or the parents or.for mengy
lent or advanced by the mortgageea « « « o » and all other suues of money'
Whiph may be owing under tkese presents for any cause or upon any accounts
whatsoaver?. The other mortgage doos not sc specificaliy iadicato a
£15,000 1limit to the liability of th brotgérafz£§ﬁ; we are relieved of
the necessitvy of deciding, as to elther mortgage, now far the very wide
terms of this covenaﬁ%taffectﬂ;he recitale; for counsel for the plalntiff
adnite, on behalf of his client, fhat he wants the words of the recitals
to boe read into the covenants 80 as tb limit the liébility of the defenduntA
to advancee up to £15,000, But the defendant insists on a further
limitation. There is & provision in the mortgages ( cl. 2) ?that in
the event of the interest moneys nol being duly paid on the reepecﬁivn
days appbinted for payment thereof « o+ « « o o the sald interest oneys
shall become part of the principal moneys hereby securad and the mortgagors
shall pay interest thereon « » o« «» + j and the defendant arguos that the
intereét oh Peing eso coumpounded with the principal should be tzreated as

it
belng money advanced, within the meaning oftho recitals. In wy
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opinidn, this argunent is wrong. Tae further advances referred Yo inxk
the recitals ars advances mado at "absolute discretionf, do not include
interest autouatically added to ths principal. They wean what wmen

call "new money?, aveilable for the businsss - not existing burdens made
more‘burdonsome ny béing added to the principal of the dsbt. In Webetaré
~dictionary, ?advancef ie defined ae fa furbdshing of something befors
“an equivalent 15 receivsd (ae money or goode) towards a capital or stock
or on loani thoe money or gooda so furnished; wmoney or value supplied
beforehand?. The argunent was rejectied in principlé in the reccnt case
of Attorney-general v. South Wales Dlectric Power Coe (1920 1 K.B. 55%),
Thers a company unable‘to pay interost on debenture Ptock issued deferred
warranfs in payment, which bore interest themselves; énd the amount of
these Wwarrants was held to be neither *loan capital" nor borrowed money,

80 a8 to incur liability for etemp Guty. Ae the ¥. R. sald (p. 555),
"You do not borrow monsy by postpvaing the payment of your debt aad '
agreelng to pay interest on it?. Iﬁ oy opinion, ths invsrest added to
the principal for compounding is not to he treatéd a® part of the £15,000

1imit of ;adVancee;

Them, by paragraph 10 A of ths defence; the point iﬁ raissd that
the deismd plaintiff, as creditor, agreed with the principal debtors (ReMo
Boyle and hie wife) to give them time, and that therefore the difendant ap
surety is:discharged. I concur with the view of the law on this
éubject, as exprossed by the learned Chief Justice of Western Australia.
Even though the coveanants of the defendant are direct covenants with the
mortgagees, and though there is no suretysehip mentionod in the mortgages,
the plaintiff, having notice that the defendant was in fact mere surety
for his parents, the ordinary rule ae to creditor gi%ing time to the
principal debtor is applicable. The rule leads to extraordinary resulis
sometimes, but 1% is too well eetablished to be ignored. The defendant
Telies on a document dated the 15th April 19ﬁ6, signed by R.M, Boylo and
his wife only. It was as followse —-

?To idessrs Alfred and Ewanuel Abrahams .

In consideration of your foibearing to inmediatoely call up the monay

owing by us the unders;gned Richard Michael Boyle of Greenhills farwer

and Illen Boyle kis wife to you and secured inter alia by mortgage dated
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the 25th Septewber 1313 registered No 7438/1912 [a mortgage given by the
principal debtoré). And in further consideraticn of ycur agreeing to our%
geliing the Greenhilis farw to cur sons GeJe.Zoyle and R{Boyle we do herébyé
undertaks and agrso o pay to'you on denand all expenses heretofore or in 4
the future incurred by you frow time to tiwe in visiting and inspecting

" the property includsd in your nortgage including the wages or salary pald é
by you to your repregentative iir Bogyg for all suck tilme that he may be |
engaged in visiting and inspecting the farm and during such time as he may%

Tomaln at Greonhille and district for the purpose of checking and eneuringi

the delivsery of our crop to you'including all hotel and travelling expemseﬁ -

ey ¢

and the expenses incurred in the upkesy of the mcbor Psed by ¥r EBogg allqp‘
which wmoneys we authorize and direct.you t0 retaln ou§;0£ the fixst procZ:A
of the crop or shesp delivered by us to you Dated &o. (signed) :
Rui.Boyle Ellen Boyle e '

Noew, on the face of the document, the only promisd is a promisS'Z
of the Boyles - in effect, a prouise to pay certain expenses connected
with an inspection on the part of one Bogg. 'AB Lord Hersohell said in
Rouse v. Eradford Banking Go. (1894 A.O. 586, 594), fIt is of course
obvious that time 18 only glven within tho meaning of the rule + « « + if
there 18 a binding agreemant arxived at for good consideratién?. Thexe
is no prowise kers to give time, or any proumise on the part of the mort-
gagees; but there are two considerations expressed for}%gylee’ PIonise.
The soacond conselderation is admitiedly a past consideration - that tae
mortgagees Rad agreed to the sals of the Greenhills farm; the first con-
plderatlon is forbearance to jumediately call up the money - forbé}ance
whicok may be eivher in the past or in the furure. There isyf nothing ‘in
the document iteelf that necessarily binde the company to gi%e 8 moment%
further delay. The document wae drawn up by the moitgageee after a
conversation with the Boyles, wae sent to the Boyles, and returnsd to tle
mortgagees signed by R.¥.Boyle and wife. I very much douvt whether thers
1 to be implied here any prowise on ths Ppart of the mortgagees to givs
time; wut even if there is, there is abunliant evidence to wupport the
finding of the trial Judge that whal was done was done with the consentd

of the surety, the defendant.
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Cortain questione have been discussed as to the effect of our
deciaion on the sufficiency of the stamp under the Westcin Australian
law; bul these questions do not really a,riae until the accouats have

boeen 'L?en/a.nf‘ the amouns comersd oy the m%gages ascervained.
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