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COBBETT V  EAST LONLON HOSPITAL.

Judgment, Knox CsJ. “?’w,/@%//«/f 4
By his @#ill (clauee 5) the testator devised his property

known as Holebrook to his truatees upon trust for hie brother Wilber-

foree Cobbett for his 1life and after his death to the use of the firat

and other sons of Wilberforce Cobbett aeverally and asuccessively in
tail male and in default of such issue to the use of the firat and

other daughters of Wilberforce Cobbett in tall wmale and in default
of such iasue to the use of his trustees during the lives of his
cousib Hugh Cobbett and any wiife of his and during the 1life of

the survivor upon certain truste for the benefit of Hugh Cobbett

his wife and family during his life and for the benefit of his widow

and family after his death and uft@r the dsath or remarriage of Hugh

Cobbetti's widow to the use of the first and other sons of Hugh Cobbett

succaesaively in tall wale and in default of fissue to the use of the
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first and other daughters of the said Hugh Cobbett in tail male and

in default of such lssue to thz use of his trustees to hold and dis-

pose of am part of his residuary sstate., .

By clsuse 6 the testator dirsctsd that the trust declared

in respect of Holebrook should be resd and comastrued aas if thay had

baen declared in respeot of any property in Tasmania which he might

purchase in lieu thereof for his personzl residence.

;,»/’Slguge 7 of the #ill is as follows:- "I direct my trustees to aset

Yapart out of My Trust Fund (after previdéng for the bequzet¥ con-
Ytainzd in paragraph & of this will) the sum of £20000 upon trust to

xinveat the same in the names of wmy trusteecs In or upop any_ of ths
Class of inveatments hereinafter mentioned with power to alter

Yor wry such inveatments or any of the m from time to time for
Yothers of the same dfacription  And upon trust to pay ths intorest
Vand income ahich may arise from the said sum of £20000 and the in-

‘Yyestmente thereon from time to time to the sald Wilberf.rce Ocbbett

Yduring hie life subect to any expense for upkeep of Holebrook pay-
Yable by my trustees pursuant to Clause 5 hereof and after the deat)
of the sald Wilberforce Cobbett upon trust to pay his widow (1f any
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"during her widowhood an annulity of £100 and subject thereto Upon
"trust to pay the sald intervst and income to the tenant in tall for

"for the time being of Holebrook until determination of the esetate
Yta211 hereby created fwhether by baring of entail or failure of heirs
Yof the body of the said Wilberforce Cobbett or by operation of law)
YAna upon such dstermination upon truet to pay the intersst and income
VYwhich may ariee from the suid sum of £20000 and the investments there-
Yof from time to time to my cousin the said Hugh R N Cobbett upon con-
"Gition that he becomes domiciled in Tasumania and while he shall re-
‘main so domiciled until the detsrmination of the Trusts hereinbefore
"contained in his favour And I direct that during such time or times
Yag the said'HUgh‘R N Cobbett shall not be domiciled in Tasmania such
“interest and income shall fall into and form part of my residuary '
Ypersonal estate And after the determination of the trusts herainbe-
“fore contained in his favour Upon trust to pay and apply the said
“interest and income at such times and in such manner for the personél
"support or otherwlise for the personal henefit of the said Hugh R N

. “Cobbett and of hie wife and family 1f any during his Iife and after

"hie decease fcr the personal support or otherwise for the personal
'benefit of his Widow during hor Widowhood and family if any during
Yher Widowhood as my trustecs shall in the discretion of my Trustees
Y{hink fit And after the dsath of the said Hugh R N Cobbett and after
the death cr re-marrlage of hie Widow Upon trust to pay the said in-
Yterest and incowme to the tenant in tall for the time being of Hole-
Ybrock apd after the fallure or determination of all the estates tail
Yhereby coreated (whethar by barring of entail or fallure of heirs or
Yy operation of law) Upon trust to hold and dispose of the said sum
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"of £20000 and the seourities upon which the same may be inveated

Yag part of my residumsy cstate."

) ) .

The testator retained Holebrook as desoribed 1n the will

and codicil as his personal residence up‘to the time of hie deatherl%

Seoor /Q/F
iis brother Wilberforce Cobbett las never boen married. At the date

ol taatators death his cousin Hugh RN Cobbett wa§ married and his wife
and thres daughters of whdm the eldest is the appellant Helena Elaie
Cobfett; wersa living. . | ,

The ﬁroFerty referred'to ih the'will as Holebrook being
under ths Real Prcperty Agt wag subject to the proviaions of seo;S
of the Roeal Pfoperty Act gﬂq.s {SO_Vic.No.,S)'. ~ That acction is as |
follows:= 9§ Where any limitation which wouid heretofore have limited

"to any person an estate tail, whether legal or equitable, in any lam
Yunder thez Qct, 1§ made aftsr the commencement of this Aot, such '

"limitation shall be deemed to give to such person an estate in fee
"simple (legal or equitable,as thz case may be),in such land,"

N
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Doubts haviyarisen as to the true conetruction of clause 7 of the

will the following questions wsre submitted by originating summona

' 70
for the determination of the Supreme Court ;-@J%hethcr cn the true
construction of the Tastator's Will and Codicile tho gift of the
income of the sum of £207000 mentioned in Claumsz 7 of the said Will
on the desath of Wilbarforce Cobbett to the tonant in tall for the
time baing of "Holebrook" until the detersination of the sstate tail
by the sald Will expressed to be created(whether by barring of entail
or fallure of h2irs of the body of the sald Wilberforce Cobbhett or by
operation of Paw) is vold on 4th: ground that the said gift is depen-
dent on the possibllity of the exigtence of the esatates tall male in
“Holebrook“.purportau Lc be crzated by Clause § of the said Will and
that by reason of Sec.5 of The Real Property Act No § tho sald estates
tall male cunnot arise or uake offect 7 _
Whether on the true ccnstiruction of the said Will and Codioila the
sald gift 1s voild either in toto or as to all or any of tha persons
who might claim thereunder aftsr ths death of the psrson who would
have been first tenant in tail male of "Holebrook" if “Molebrook"
was not subfect to the provisions of The Real Property.Acta on the
ground that the same tends to the creation of a perpatulty ?
Whether on the true construction of the saild Will and Codicils the
gifts of the income of the sald sum of £20,000 subasequent to the
said gift expressed to be made to the children of Wilberforce Cobbett
as tenants in tail male or any of such giftemxzxmsmed are void on

the %round that the sume are limited to take effect upon the deter-
mination of the estates xaids tail mals by the said Will expressed to

be limitad to the children of Wilberforce Cobbstt or on the ground
that the same tend to the creation of a perpetulty ? :
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(12) In the event of either Qu.stion (10) or Question {11) and of Quostion
(12) being anawered in the affirmative whetjer the said aum of £20000 -
(aubject to ths paymsnt of the annuity given to the widow of W Cobbett)
falls into and forms part of the testator's residuary cstate.?

The fact that the umount of estate duty payable'oannot be
ascertained untilf it is debfded whether the gift over of the £20000

t0 the residuary cstate - in effect a gift to the East London Hés-

pital = is valid renders it expeéient that these questions sholld be
decided now without waitiny until ths death of Wilberforce Cobhett .

Tha Supreme Court decidsd that the dirsctions contained in clause 7
of the Will $6r payment of the income to the tenant in tail of "Hole=-

brook! for the time being were ineffestual and that the £20000 was to

.

be held and applied by the trustees as if those direotions had bsen

struck oézj and made an order to this effect but did not in terms
answered the several questions submipted.
This 48 an appeal on bahalf of Helena Elsie Cobbety(ao much

only of that order as declarss that after the death of Hugh Cobbet’
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and after the death or remarriage of his widow the eum of £20000

and the securities thereforg ars to be held as purt of the taatatér:
residuary personal estate. Conséquently there ig no queﬁtion beforxe
this Court as to the propristy of the declaration ﬁaae by the Supreme
Court with repard to‘the gift ococntuinzd in clause 7 for the benefit

of Hugh Cobbett and his faanlly including his widow.

The firet question for consideration is what is the true
construction of the direction to pay the income of the fund to "

the tenant in tail for the time being of Holebrook".Zat s 4] "47':,-

What is the meaning to bR attributed to these ~orde in this

Will having regard to th2 context 17
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In our opinion the testator has by these words expressud bis

intention that the income shpuld be paid to the person who for the

. — |
time being held an estate tall in Hole brookse The alteraiive cen-

~—

struction sugpested by counsel foe the éppellant was thut the incoue

was to be pald to the person who but for the provisions of the Real
Property Act would have been tenant in tail of Holebrook. These are

not thm worde used by the Teatatbr and we think the construction 1ls

inadmiaaible having regard to the provisions of thia willse

By the direction that the incowe should be paid to the tenant in tull

for the time being unt il determination of the estate by bdrrlng of

entall or opcration of law we think thu testxtor has xxxa¢dx X

clearly indicated that his intention was that the payrment of the
insome to any person'under the gift should be conditional on such
person belng the holder of an estate tail in Holebrook. From a

perusal of-paragraphs,of 5 & 7 of the Will we think 1t is clear that
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the dominant intention of the testator was to insure that eo long as

Holebrock develved according sxx tc the succesive estates tail which

he had endeavoured to create the person who was tenant in tall in

possession for the time being should be provided with a vertain in-
come 1Thie conclusion is 2izd) by the direction contadned in
Clause 7 that during such tiwe as Hugh Cobbhet aﬁould not b? domicile
in Tasmadia the inte#est and income which would havz been payable t
him if so domiéiled should ful,iﬁto reaidﬁaw It ie concededx that
in consequence of the provisions of Sec.5 éf the Real Properfy Act
which was in force at Testators death there is &and waa then”no‘p¢r~
@or who ias or could be the holder of an estate tail in Holébrook,
and it follows that in the view walHavé expressed as to the meaning

of the Will the gifts of income-toAthe‘genant in tail for the tike
being of Holebrook never could arise or take -effect. Question 10

should therefcre be anawerzd in the affirmative,

-
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This dispomes of thz claiuw of fhe appellant but Xr Lodge who by lsave
of the Court appesagred fdr certaln of ths next of kin of the testatér
though thay Wers nob rgspondants to the app*al argunu that the ultim-
ate truast to hold and dispose of tha £20, OOO as part of the resilduary
¢atate was vold aw Infringing thz rule against prrpstuittea and that

afler the death of Hugh Cobbett and the death or reﬁériage of his

widow this fund should passa to the next of kiln of the taﬁtator a8 on

&0 inhesﬁacy. Ha founded this Arbument aanly if no» 2atiraly on

the prosisions of Clause 6x of the Will Qntgnqvngughsa contending thit
a8 tho testator might have acquired property in which an eatate tall

might have axisted beuause tha property wase: not unier The Real Proper~

ty Aot there was a poaaibility that the giftsof astatastail might take

effact and iIf so the gift over of pcrsonalky after thc detslmination
of an estate t2il would be ,44¢4(</C~' %ubu4d4444z4*9

But it is th2 state of facts at the testatorn death which muzt be re-

gardad and at that date the omnly property dealt with by clause 5 waR
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property in whigh it Js conceded thal no estate tail could exiast.

The possibilitize ars te bz conaldsrad ae at thz death of th: tsstator

anid at that time the estates tail givcn by *he =1ll could g:;ver arles

and it #se impossible that any ¢ift of the incomz of th2 fund to the
venant in tall for the tlme boing of Holebrook could takz =ffact.
The poeition then i¢ that aftar.certain dlspositions of the lncome
during the lives of Wilberforce and Iugh and Lhe lives or wldowhool
of their respsctive widowa)taa validity of which is not open to uls=-
cussion on this &pgalltha Qirectien 19 that alter the failurg cr de-
termination of 4ll tlie estates.tail wrested by the will (Whethgi by

barring of entall or fallurs of heirs or by opsration of law) the
trusteoes are to hold the fund as part of the residuary pergon#l catatze
It was argusd that this gift over was obno*ious to the rule agabnst
perpetuitigs becauss it was conditionsd to take affedtvonly on the

A
fallure aad determdnagion of an estate tall which had arisen =@
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or come intc exlatance and tharefore might not vest within the
lisitas oF thé ruie. But we think it is clear from the words of
the will that the gift over was limited to tgke efledt elther inm
the event of noune of the estate taill coming into oxistence or on the
determination of all the eatates tall which might eome Xmr&s into
existence . The words used inthis passage are ! Aftar.the failure
or determination &5”. Sciz seaning should if p;saible be given to
the wordg “failure“‘aa distinot from “detarmination" especially as-
the teatao; has ah;wn in an earlier pgrtiqg of the ;ame clauae that
he regarded dete mination as sufficlient in itself to deacriba the
cessation of an satate tadl owing to any onz of the Xkxzse three

cduses specified. On the wording of thias will we think “failure'

in ths phrase "failure or deterzination” should be read aspindicating

. . \ .
a Tallure of thes estates tall t. arise or come into existence.

All these eztates tall were incupable &f ever coming lnto existence,
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The reault is that at the death of tﬁe tostator fha £17% of tho £20,
000 for the benefit of the residuary legatees was a vest:d gift free
from the operation of the rule igainat perpetutties,
Mdoreover 1%t is by no.msans olear on the terms of this will that

even if "¢ xilure" woans no EeX wore than determination the axprossion

.

"aitpr the failure &c" impords anything wore than = direction as

to the ordar of succession in which the fund was to be snjoyed by
the meveral beneficiaries.

The up,ﬂal must be dismissed and the Order of ths Suyreme Court

e alk Wb&;

affirmed, bul in the apeoial cirvcumstances of thils caaech feel jus~-
tified in ordering that the costs of the appesl of all pariies Hz8
to the appeal and of the next of kin represented by lir Ledge bho pald
out of the fund of £20,0Q0 - The couet of the Trusteeam to be taxed apd -

xnipaid as batweun Sclicitor una Client.
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