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" COilDETT v EAST LONDON HOSPITAL~ 

Judgment, Knox c. J. '1/IUMV<.Ao//1 ~0-
By his ·aill (clause 5) the tosta.tor devised .hia property 

known as Holebrook to his trustees upon trust tor his brother Wilber-

fcrce Cobbett .t'or his life and after his dela.tb to the use of t'be firat 

ancl other sons of Wilberforce Cobb0tt sevora.lly a.nd aucceasively in 

··-i 

t~il male and in dofault of such issue to the use of the !1rat and 

other daughters of Wilberforce Cobbett in tail malo a.nd in default 

of r;suoh issue to tlHl use of his truataea during the livea of hi• 

oous1D Hugh Cobbett and .a.x~y wU.fe o! bia a.nd during the life -of 

the •urv1vor upon o~tta.in trueto fo:r the benefit of Hugh Cobbett 

hia w1f't3 !.rl.nct. !:a.mily during l'lis life a.nd .for tho bene! it of· his widow 

a.nd family .a.fter hi~ dea.tlil •~Jhi a.f t0r tha death or remarria.a:e of H1'a.ih 

Cobbett's V~ido··T ·t.o ·~he· ufie oi the first tl.nd otlier sona of Hugh Cobbett 

auoceea 1 vely in ·t~J.1l male a.nd in default of ){ieaue to the use ·of the 
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flret and other daughters of the said Hugh Cobbett in tail ma.le and 

in default of iHlCh i&Hlue to tb~~ uae of his trusteoa to hold and dis-

pose of aa part of hia residuary estate, 

By olauae ·6 th1."! tt'Hl·t;l-tor dirooted tli':\t the truet deol.a.red. 

in respect of Holeb:rook abould be rea.d ~nd oonatrueci a.a if they ha.d 

bean declared. in reapeot of a.ny property in Ta.ama.nia wbich he mi&ht 

purobaae in lieu t.hereof for his ptaraon\l.l reii ide nee. 

/ola.use 7 of the will is as followe:- 1 I direct my truatce• to raet 
: "apart out of My Trust Fund (after prev14*ng for the bequaet~con~ 

•• tain(i.l;.i in pa.r~graph 8 of tllia will) the sum of· £20000 upon trust t~ 
l' invest the swr1e in the names of my truateea in or upoj any of the 
~1 cla.ss of in,roatmenta herei.n~~ter mentioned wl tb power· to alter 
tlor ·.;.~y -uoh inveatmenta or a.ny of the m from time to ·time tor 
llothGrlii of the same d:f'soription And upon truat to pa.y tha.intorast 
\'and inoome Nhioh ru;;1.y · a.riae from the sa.id aum of .£20000 ami t·he in-

." vestments thereon from time to time to the said. Wilber!:: roe 6ohbett 
"during hia life aub .. ieot to a.ny expense for upkeep or Holebrook pa.y­
"a.ole by my trustee& pursua-nt to Cla.uao 5 hereof'. a;nd a..fter the deat.J 
of the said. Wilber.foroe Cobbett upon trust to pay hia widOvl (if a.ny 



11 during h0r ·;vidowhood an annuity of £100 a.nd gubj 0ct thereto Upon 

"trust to pay the said intert:at a.nd income to the tenant in tail for 

"for tho time being o.f Holebrook until determination oi· the eat.a.te 
u tail hereby cre;A.ted /wr;e t.hcr by ba.rtng o·! entail or failure of hoirs 
uor the body of the said Wilberforce Cobbett or by oper~tion of law) 
J And upon sucl'J. d,;Jteralinr;l,t ion upon trust to prAy tho interea t a.nd income 
If wnich may a.r ise from the >HI.id sum of .£20000 anu. the lnvestmenta there-
1'of from time to time to my cousin the said Hugh R N Cobbett upon con­
Puition that he becomes domiciled in Taeiliani~ ~nd while be shall r~-
11m~1n so domiciled un·til the dtJtermina.ticm of the Truata here1nbefot·e 
••contained in hia f<.wour And. I dirl:)ot tna.t during suoll time or t1meo 
"as the sa.ld Hugh R N Cobbett sh:J.ll ~lot be domiciled in Ta.ama.n1a such 
"interest and income ,;l.u~ll fall into a.nd form part of my reu1dua.ry 
"personal estate And after the determination of tlle trusts horoinbe­
"forc contained in his favour Upon trust to pay and apply the said 
"interest ill.nd income at such times and in such manner for. the personal 
11 au.pport or othendae for tllc personal benefit of the s~a.id Hugh R N 
"Cobbett a.nd of hie ;vife ·and family if any during his I1te a.nd a.t'ter 
"nia deoea.se fer th\:.1 personal support or othcr~:1iae tor the· persona.l 
t1banefit of his Vlidow durini.{ lH,·r Widowhood a.nd family if r.lny durini 
!'llol' Widowhood aa n1y trustees shall in the discretion of my Truateea 
~think !it And after the da~th of the said Hugh R N Cobbett ~nd ~!ter 
tl1e death o1· re-ltia.rrllil.ge of b1ra Widow Upon trust to p<i4.y the &ll.id 1n-
11terest and 1ncoUle to the tonant in tail for the time beinftt o! Hole­
~brook a.tld after the failure ·or determina.tion ol' <lll. the eetatea ta.il 
~hereby ~reated (wbether by barring of entail or failure of heirs or 
''by operation o! law) Upon trust to hold a.nd dispooe of' tl1e aa.1d sum 
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11 oi £20000 ~r1d th;) seouri tie a upon which t. be s.\n.n:~e rMl-Y be invested 
11 a.e part of my reaiduaz.y osti.te. 11 

The teat~tor retained Holabrook a.s dil11oribed in -the ·;yill 

a.nd codicil as his porsona.l residence up to -tllo ti1M' ol' hie dea.th.~ih 

~i ""LA"'br./4o9,t~,~. ~.,.. r ~im , = Wilberforce Cobbett h~~ never boen married. At the date 

of te.atators death hie couairl Hugh R N Cobbett vta.a married and his wifE 

and three daughters of whom the eldest ia the a.ppoll<int Helenll. .Elsie· 

Cobbett, were livin~. 

The property referred to in the will &s llclebrcok being 

under tbe Real Property Aot was subject t~ the prov1~1ona of aeo.5 

of the Hoa.l Property Act ~No.5 {50 Vic. No.~), Tb.a.t sect ion. is as 

follows:- ., Where any 11mi ta.tion which would hert.Sto!ore have l1m1 ted 
11 to any perQon an estate tail, whether legal or equitable, in any ls.nr 
!*under ·tbe 'let,. ia lTH.i.dS after tha commencement of thia Aot' auch 
11 11m1tat1on shall be deemed. to give to such person a.n E:~stFJ.te in fee 

II Simple ( legiA.l Or equitable 1 as the Case may be) 1 in liUCh land. II 
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Doubtr:J havt)ari~Jen a.a to the tru~ conutruction of ola.utDe 7 of the 

will the .following questions were submitted by originating summons 

for tho datermina.tion of thQ Supreme Court ;-~Whetll:JI on the true 
(~Oniltruotion of the T·.sst.iii.tor' a Will a.nJ. Cod1c1~, tho gift of the 
1.ncome of trw a;um or £20'f000 men t ioncd in Cl~~wl o 7 of the IH1.id Will 

on thG death o! Wilberforce Cobbett to the tonn.nt in tail. fo:r: the 
time bsing of "Holebrook 11 until the cletor.dna.tion of th() ~at;1.te tail 
by th9 Qald Will expressed to bo created(whotbcr by barring of entail 
or fa.U.uro of h'Jiru of the body of tho aoaid Wilb\nforce Cobbett .or by 
opiJ!'~ t ion of Ca:n) i,. void on th;~ ground that tlHl e:.\.td gift is depen­
dent on the poss ibili·ty of tho existence of tlle er.t tr..t.tea tro~.il male .in 
•'Holebroo~ 11 pur_port.Jct tc be created ·by Cl;.iJ.uae 5 of th·J· au.id Will a.nd 
thu.t by rea.aon of Sec, 5 of· The Re;al Pro:p~:rty Aot No 5 tho said esta.tea 
t ~\.11 m<i.1-le c~nnot a.riee or take of feet 'l 
Whetllar en the true construction of the sa.ld Will a.nd Codioils the. 
sr£.id gi:f·t is void ei tber in toto or a.s to a.ll or any of t.ha pe~sons 
who might claim th~reunder a.ftor the death of the p~raon who would 
llu.ve been f irat t.:nant in tail ms.le of 11 Holebrook 11 1! 11M.olebrook II· 
wa.s not subJect to the provisions of Tbe Real Property. Aots on thel 
ground tb\J..t tha same tends to the creation of a perpe.tuity ? 
Whethor on th~ true cpnstrur.::tion of the. said Will and Codiilila ·the 
gifts of tbe incon;.e of' tlle said •un1 of .£20, 000 subsequent to the 
ar.il.id gi!t expresa~tu· to be made to the c}lildren of Wilberforce Cobbett 
aa tenants in tail male. or any of such ti!tuax~xaaaaa are void on 
the ground th~t the aame u.ro lind ted to ta.ke effect upon tba deter­
mination of the estates lli&i.ll .ta.il ma.le by the aa.ld Will e.x.preased. to 
bQ limited to the children of Wilberforce Cobbett or on the ground 
that the aame tend to the creation of a perpetuity ? · 
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13} In the svent of eit1Jer Q.u.;:;;t1on (10) or Qu0stion ill) and of Qu·Jst1on 

( 12} be1I1e answered in the aff irma.tive 'Nbet(jer the sa.i(l ~ur11 of .1:26000 
(subject to t h·~ payn:on t of tho anm.1i ty zi ven to the widov1 of W Cobbett) 
falls in to a.nd f orm~a part of the. test~tor 1 a rea idu:.try ca ta.te. 7 

The fact that the :.1.mount or estate duty pay•.a.bla cannot be 

ascertained until~ it ie 
~ 
~ \lhethor the g-ift over of the £20000 

, 

to the residu.a.ry ·~state - in effect a. ei.t't to the Eaat London Hch­

~~ital - is v.:a.liti renders it expedient tlla.t theaa questions should be 

daol~e~ now nithout waitine until the death of Wilberforce Cobbett • 

ThQ Supreme Cot.trt decided that the direct iona cont;.:...ined in clause 7 

o! the Will ~or payment of the income to the tenant in tail of 11 Hole­

brooku for the time being were ineffe.ctual a.nd that the £20000 was to 

be held and applied by the trustees a.a if thoae d1reot1onll bad been 
,Jft£~ . . . 

struck outj and made :~n order to thia effect but did not in terc-.a 

a-nswered ·the several questions submi)ted. 

of. Helena 
~ 

This 1a an appeal on b·~ha.l.f Elsie Cobbet«so muoh 

only of that order as declare a t!'lat· a.fter ·the death of Hugh· Cobbet' 
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and after th-a ueatJ:l or remill.rr ia.e;e o.f hie widow ·thi3 eurt of' .£20000 

a.n\i ·the aecuri t ieo th~refor)l are to be held a.s part of ·the te~tatora 

residuary personal ostato. ConoequtJntly t;hor~ iu no question before 

this Court a.a to the 1::ropriety of the d.~Jolaration made by the Supreme 

Co1..u·t 'Iii th rcgr:J..rd to th>3 gift contained in olauee 7 for the benefit 

of ·Hugh Cobli~t·t a.nd his fa;:n1ly including- his widow. 

Th·J first question fo.r oonaidarati.on 1~ wh.;~.t b;~ the tr,le· 

conatruotion of thil direction to :p~y the. income of the fund to 11 

the tena.nt· in tail for tlle time 'being of Hole brook~ .tG.~- i;J ~ ~:­

Wbat iu ·th~ mea.ning to bli attributed. to these .vord.a in this 

Will having rega.rd to t h·~ context 1 .. 
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In our opinion the testator haa by thase words expressed bis. 

intention that thtf income sbpuld be f•aid to the person who for the 
......, 

time being held an esti.!l.te tail in Hole brool.. Tlie al ter:yt'ive con-

s truct ion 8UtH;eated by counsel,. foil.! the appellant was that the income 

was to be paid to the person who but for the prov1~1ons of the Re~l 

Property Act would hf\ve been tenant in tail o.t' Holebrook • These are 

not the •.vorda used by the Tentator and we think the construction is 

ina.dmisaible having rego:a.rd to the provisions of thie will, 

By the direct ion that the inco:r.e should be p~.dd to the tena.nt in tu.11 

for the time being until determination of the estate by bid.rring of 

enta.il or opc3ra.t ion of law we ·tllink th(j teat,.~.tor has ~l:xs.~dJ x 

clearly indicated that his intention was tha;t .tbe payment of the 

inaome to any per eon· und~~r the gift should be condi t iona.l on such 

person being- the holder of an e-ata.te tail in Holebrook.., From a. 

:perusal of paragraphs of 5 & 7 of the Will we think 1 t ie. clear tha.t 



the dominant intention of the teata.tor was to insure that eo ;Lon~· as 

Holebrook devolved according au to the auocesive eatatea tail which 

he ha.d ender.a.voured. to create the person ·~vho wa.s tenant in t:~.il in 

posae~sion for th~ time bein~ should be provid3d witb a ~ertain in­

coa,e. Thie concluslon ia ~by the direction conta..dned in 

Cl.auae 7 that dur·ing suoh timta as Hugh Gobbet spould not be domicile . . 

in Taarna.Aia. t.he intetest and income wl1ioh '11'0ULt h::tva bedn pay.i:i.ble t 

him Lf oo domioilou should f;j,l ,into reaidue., It is conceded.~ tha.t 

in oonaequenoe of tho p.roviaiona of Sec. 5 of the Real Property Act 

which wa.ra in force a.t Testators death there is a.n(l wa-s . then no per­

son who :as or could be the hold.er o! an estate t;.;i.il in Holebrook, 

~:A.nd 1 t !ollowa that in the view we Ha.ve expressed a.a to the mea.ning· 

of the Will the gifts of income· to the .Jena.nt in tail for the tiilll 

being or Holebrook naver could arise or take ·effec,. Question lO 

should th~refore be a.nawer;:,d in t.he aft' irrna.tive. 
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Thia diepo!ies of th,~ ola.im of the a.ppella.nt but .M.r Lod~e who by LH'lve 

of tlH~ C(;,urt a.ppeQrr;;)d for oertai.n o.f ttl.~ next of kin oi" 'the test~.a.tor 

thouti.h thoy werG not respon:.iantr:5 to th~ ap.jH~al a.rgt.l.'3d that the ult1m-

ate trust to holJ. and dispose or th') £20,000 a.s }:art of thfl raal:iua.ry 

ostt~te vm.s void at~ lnfr ine;ing th~ r\lle again~t p-zrpstui tj:ea !l.nd th•l.t 

::~.t•t.or till3 d~a.tth of Hugh Cobbett and th3 death or re~~ria.ge of his 

widow this funll should. p~s~ to t.b~ next of kin of the testa. tor r.~..a on 

!il.n in t. es tacy. He founded. th1e are;ument ~t:i.nly if not cnt1r:3ly on 
. ~ . 

the prcnisions of Clause 611 of ·the Will ~~ contendi!l.t; tll~t 

a.e th(:) tea ta.tor «•ie;l' t have a.oqui red property in which an oa ta.te tail 

miglrt ha.v-3 existed., beoli\.use ttHl property 'fii.l..e no·t un~.1er The Rea.l Propf;ll:r­

ty Act. th~.r~ ·.va.a a poaeibility tl-£at the giftsot osta.testail mi{lht t:J.ke 

e.t"fact <il.nd if !JO the t;H'·t over of p·eraona.llty a..fter the d.at!3l'Hilna;t1Cin1 

of an eata.te t;~il would be ~ r ·~ 
... ·' 

But it 1~ th3 state of fil.ota at th.a testators death wnich muat be l'e-

t~~<.l.rd~d and at that ua.te the only J:H'Operty dea.l t vfi th by cl.'l.use 5 \'fa-a 
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property in •hi~h it 1s conceded that no estate tail ~oulct exist. 

_, 
anil at th~;:A.t time tho. estate~~ t~.u g·1von by ·~be dll ccmlJ Ia avor ar1ae 

L.J 

~a.nd it u~a irnpoa•dblo that .;..ny Gift of the income of th~ fund.. to ·tbe 

lienant in ta.il for: th;;J tima bo1ng, of Holebrook oould. t:A.ke c!!~ot • 
.. 

Tblll pOai tion then h that ~.1.fter c~rtiiA..1D diapoai tiona of the 1noome 

during tb~ li v ~~ of W1lb'dr!oroe a.nJ. I-lugh .a.nct. ~h~ lives or ~ddo·Nbooll 

of their reap~otiv~ widows tna v~l14ity of wbicb is not open to aia-
) ' . 

ou~a.ion on th1.a aptal/ the dirc~t ion 1~ tha.t a.ft~t· tbe .t'~i.lur·l or d.e-

terrnint~tion o! ~ll tl1o aeta.tes t 1il oras.ted by 'l..b.e ·.-,ill (whether by 

ba.n·in~ o£ ont!l\.11 or !::Ll1ure of haira or by operation o! la~v) tho 

' tru3tooa arcs to hol.:1 the. fund. 0.$ J}a.r·t of the residull.ry peraonal cst.!\t~1. 

It •va.s a.r~&u.::d t.hat thb iji.t't ov~;tr \VU.s obnuxious to tlH:J rule· a.(ii;a.,aat 

perpet.ui'Uee beoa.us.a it wa.& oonditionsd. to take effeat only on the 

'-" 
failure l&R.Ii c.illterm4n8.~1on of ·a.n ~s t.a.te tail which hr:i.d. arisen ~ 
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or come into existe.nae and ttiiJ.rofore ro.ig.ht not voat 11i tl'lin tll;.. 

limita wf tht) rule, But wo tbink it ia olear from the word~ ol 

the will that the gilt over ~ag limitod to t~ke effe~t either in 

the everit of nona of the eutata t~il coming into ~X19tenoa or on tbe 

detern:lnation of a.ll the er.rtataa t~il >vhich rlight oome :t•••• into 

exiatenoe • The 'iVOrc.i~a used inth19 pa.ssag~ U.l'e 11 After the failure 

o:r deterrr.imdion .s~c", 

the wcrd' 0 failure 11 aa diatinot from 11 detarm1nat1on" especially .as 

' the tes·taor hae shown in a:n ea.rlier portio\). of the saa.e ol:~usa tba.t 

he rer:;ard.ed det\:3 · ulina.t ion a.s auf:f' ic ien t in 1 t sol:t ~o deacr 1be the 

ce:asa••tion of an astate ta.4l owint; to· any onil of thu ~llx::a.e ·three· 

causes apeoif1ed. On the w6rding of thia will we think Nfa1lure 11 

in the pb:r:iLae 11 t'ailu.re or d~t~r:dn<lLtion" sboul(:i. be read u.s~1ndioat1ng 
. ' . 

a failure of tb~ e~tates t&il t~ ari$e or come into existence. 

All ·these esta.te.s tail were inc,J;.pa.ble ibJ.' ·ever coming into existence. 
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Tha r~ault ia that at ths death of the t~st~tor the ~if~ of th~ £20, 

000 for the benaf it of the rea iduary le(l;a.teas wa.a a. vest ~,a. gift free 

:frorn t.ho oper~tion oi' ·the rule l.ga.inst perpetult1oa. 

Moreover it 1B by no.m:3a.ns olear on the terms of this -.v1l1 that 

evan if 11 f;.t11ure 11 t.rHn\.ns no ttell. mor;:l than determination tlle ~x_r.ros;ion 

11 after the failure &o 11 impoJ::tl:a H.nything more than a rl:l reotion a; 

to the ordar ot auooeetalon in which the fund ,.,a,a to ba enjoyed by 

the aeveral benefioi~riea. 

The u.p1:..0 <>.1 liiUi.>t be dismissed and the Order of the Supreme Court 
9-- a..l..t~-u ~~ 

a.:t'f ir1~-.ed, but in tba ap~:~olal o lroumstances of this casef.;,we !eel jus- V 

ti!1ed in o~derint "that th;;~ cos.t.a of the a.}Jpe1u of all }.1arties ;~tiS 

to the appeal and of the next of kin ropresentod by Ur Ledge ba raid 

out of the f~.tm.l of £20,000 - Tbo coat of the Tru"teea to bG ta.xli.ld ~.LAO. 


