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Lettere patent; No I207S/T1903, were granted to Herbert williom

Garratt on the 26th July 1927, for a term of IU years from that date,
for an imventicn which cousisted of improvements in comnection with.

locomotive englines, particularly in regerd tc those of the doutle bogie

“type. The improvements suggesyed for engiunes of this type were large
‘boilerz, with & lew centrs of gravity, carried in a frameyof the shortest

'léngth‘practicgﬁle, and connected;_substanyially without overhang, at both

ts ends, by swivel centres, to two self driven ‘ogie tanks carrytug fuel

andywater'supplj as well as the steam cylinders and the driving_meohanism

.foruﬁge'#haela . Barratt also obtainsd Letters Patent fof.the'eame_in—»

ventlon in other countries, 1In Septémber.I908,'Garratt made an agreement

with Beyer Peacook aad Co Ltd, whereby. an exclueive license and authority

was granted to Bayer Peacock and Co Ltd to -meke, use, exerciss,and veud
thie invention in Auatralia dur ing the ahoue term thereef, cr any urolon—
gatdgn er extension-cf the game. Qimilar licenees wers Urdhtvu igiftner
countries, Iin which protection h¢d also been. obt=inad feor the 1nvention.;
Garvatt died in England on the 25th Septe mbnr 191%, leaving &

will, Nh\rby sppeinted his #ife Louise Garratt his executrix and trus—

tee. The will was proved in Eugland on the 24th December T9L3 Ly the

wildow, bﬁt,'sq for as 1 knew, 1t bes mnot been proved in Australia. ihe

‘justralisn Putent expired on the 26th July I92I. But in May I92I notioe

was glven in tne ndmo of H.y.Garratt of nis 1ntenu10n to apply for an ex-
tenaion of the Lettera Putent pursuont to the provisions of the Patents |
Act T903-108 8, 8l, Arpllcatlpns were made later 4in the sanme year under
the Patents Temporary Reguletions ISIY, forpiextension of the time %o

a&v=rti=e and present a petition for an extonaion of the nhxent but by
: had Deen
the month of August TO2X thenapolioations waze refused .

A

The Patantspict T9?T To. cu We.8 w“qaéﬁ on the 15th Dzosmbor I9ZT,
this Act

'an@ﬂamen@sd 8.84% of the principal Acta I”01~I009, suich reguired u pe-

titien for extension of the term of a patent to be rresented at leust

21x months Lafore the tiue liuited fdér the éxpiration ¢f the @atent; By -

‘edther before




7 ’

f;; tnr thn expiration of the term of a patent, to ‘extand the n@riod

 w1th1n which proceedings may be taken for the extension of the torm.

Mrs Louise Garratt, th eoutrix of the 1nVentor, and Beyer Pea-

Edock and Co Ltd, the exclusivevlicensee, filed, on the 20th February I922,

'riotlce of a motion in this Court for (amonasf cther thinws) an order that

. the period within which prOOeedinga night be taken for the exteneion of the

termg of the Letters Patent be extended. On- the I7th May 1922, e petition

;to the Cﬁumt was also filed by Mrs Garra att and ‘Beyer Pezocock and Co Ltd,

}préyinb for an extnnslﬁn of +the p“tent, EBoth the ée#&ea motion and the

fpetltion ceme on for hearinn before me in Jé&ﬁ‘of I922_ The Commissioner

of Paxents app°ared on the nreceedings tn assist the Court . The Government

-of the %taxe of Weetern Auatralia and the Mimster for Railways, and ala:

1the'ext=neien ef the Let+ers Puxent, appeared t0 opposs both the motion end -

the COmmieeioner of Ruilways for that State, who had lodced eaveats aguinst ﬂ

the petition. Swas- quite 1r1euu1ar to file the petition nnﬁore an ex-

tension’ of time had been g!ea&ed obtained within which the nrooevdings

aimidht e taken, but I intimeted, in the peouliar circumstances of the case,:

that I vould hear both the motion and the petition before finally decidino

whether an extenaion of time to nresent the petitiou should ve allowed. Ul-

timately, the-procaedings were. adjourned, on the application of the wovers

and petitloners,qupon terms which it is unnecessary here to’ state. The

‘matters,were“restored to the 1list in Maroh 192? and - further evidence was |

| tendered.

?extpnaion'

1% is admitted that no order oan be»made upon  the petition for

' exteneion of the patsnt, because the prescribed advertieements have not hl

'oeen published (Patents Act I903~I909 o gl ,- Paxents g_gglations 1912/14 T,

I34), The motion tofextend thg~period within which proceediugs may ge,ta~

ken for éxtension of the term of the patent is therefore all that xmaxa re-

‘wains for consideration Put as’‘the merits of the case were laid beforg me

in some detall, I may perhaps ald the petitibnerslif.l state for thelr in-
formatiqn.a'tentative opinion ugon some aspects of the case which have Te-

celved my consideration.

(1) The motiom #a8 made and the petition filed by Mrs Carratt and .

~Bayer Peacock co Ltd. Desplte. the wide meaning given to the word paxenteei,

ins 4. ofrtha Patents Act 1933/1939, I doubt jf Mrs Garratt can obtain an

: he“hatent unt;
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at pp 692/}).. Bé?é; Peacock & Cc Ltd is not an agsignee but'ac exclusive

iadviseia shogld conglder the matter., (¢f willacy's Patent 5 R,P;Ct

tlicenseé; iThere'iejnc objection toc its joining in the proceedings, but

no grant can be made in its favour,

(2) The suppliants based their case for extension upon the fuct

that lcss and damage had been suffered by the patentes by reason of hos-
tilitiee ‘between His M“jeety end foreign States. Locomotives constructed
according to the invention have never been manufactursd in Avstralia. The
patenten gava Beyer Pe“cock & Co Ltd an excluaive license for Australia,
and euch engines constructed &ccording to to the invention as have been

v
used in this country were minufactured by Beyer Peacock & Co Lid. in Eng—

;1and. Their worke were a oontrollpd establishment under the Imperial

Munitions of Har Acta ISIR/I9I7, from the Ifth Aurust I%I5. to and inclu~

sive of the- Sth Novnmber I9I9 -8 period apnroximately of 43 years. During
hat?time Bever Peaccck & Co Ltd werc making munitions of war for the Bri—

tieh Government and were debarred from oarryinw on thelr business as

manufaoturor#s_ of locomotives. The use o -the invention was in fact lost

to the natantee or his repres=ntativet for this period. Nevertheless, I

"waa not, at one stage of the. case, satisfied that the Datentee as such

‘ fo: the munufacturp of hia invention, and locomotive builders in Austra— :

the hostilities- there dia Dyt leem any reason why locomotives cOnstruc—_‘

A 7~
tralia. But the furthpr elidence has modified ny opinion On this point.

The Garratt locOmotive 15 of undcnbted utility, but its use 1s limited in

oy

Australia. 1t was impracticable fcr Garratt himself to establish worka

lia were not apparentlv, much 1nterested in this type of engine. ‘Under

the circumstances, the one and Onlj course commercially practicabl%was

to put the: invevtion in t‘e hande of an =stablished company with a° world %
wlde repvtation as lonomotive bdilders. An agreement.was thereforcumadec
with Beyer Peacock & Co Ltd and the invention has beem perfected by thie
Company as a practical propcsitipn, and the users of the locomotives in
Australia have, I bekieve, had tﬁe greatradvaﬁtage of the Comﬁany'avwide

experience)and“its experimental trials fLe Societé Chimique'des USin%é .

& Rhones Paxsnt*ﬂ‘ b, ;3) Consequently 1, tnink the. iw_uy

had suffered any ]osa or damage in reeﬂoct of hie 1nvention, by reason of |

. Clrni ot N
ted according to the invention suoWAd not have been manufactured in. Aus~-k

R




25 G L.R. at T l} Bettinzton Boilere Ltd 38 R.P.C. pp 351-3) . (b)4?r6— f :
'"tvieions for 1icensinv peraons in Australia to use the 1uVention upon rea— '

' son«ble terms. It would mot, I think, ve reasonhble to require the with—

gome provieion ouaht to be made en: blinb persone in’ “ustralia to obtatn

‘ necessary, nqt only from the point of view of‘the public, tut also from

And I would add that the western Australian Government arnd its RAllway

‘otherwise, for the exclusive license to use the 1nvention.AI do not say

AJthe present patent exnired before the passin@ of thb Act of. 1021, etil

AT

!r«[( p%af 9(

}fa@lurevtb anufacfurn in Australia wowldd no & bar to the extension

A

of thé Qatentm jBut as at present adviaad I could not accede to & greuter

~ extension tha.nll-i- years ,M»—m A of ake 7 fre O fortratonron 9 fos. fiadiied ",

(?) Tﬂe Couditious of the Extension - conditions must of course

be imposed us 2 term of the extension, Nuich, a8 the patgnt has expired,
/(f‘lﬁ-p&l_‘?{

'takey the form of & mew grant (cpé Bettington Roilers Ltd 38 R.P.C. &t

'p 351) He followinv o cour to me &t the present time (a} Proviaions
’similar to fhosn contained in Rule 38 of the Patent Regulations I1912-1I4,

.1n the case of the Testoration of lapsed patents (See Robinson's Patent

 ,'_drawa1 of the exclusive license ‘granted to Beyer. Peacock & Co. Ltd, but S

sub~1icenees. The terms u%on which these licenees ahOUld e granted Te- -

Huires further consideration, and the rartiee mist be prepared with evi— S

dence upomn: the subaect qometimes a licens° 1s grwnted upon the eame
formerly
tﬂrms as those. nnon which persons wers £§ame148 lioensed %o vse the in-

vention. (ﬂetpreen's Patent 39 R.P.C. &t 5 276) ut in vieh £ the con-—

ditions brOught about by the war, a reconsideration of tne matter may be.

the‘po;nt qffview'of those entitled'tpithe benefit of the.inventicno

Departmént magt not be placéd in a worse positionvunder any new pionosai
than 1s secured to it by the undertakings given to the Court on the Bth
June I922. (e¢) provisions for SECU”inﬁ to the personsal pepresentative of

the iuventor falr and reasonable remuneration, by wgy of royaltiea or

that the present agreement batween Garratt and Beyer Peacock & Co@ Ltd

15 not fair but the parties ouﬁht to eutisfv the Court upon the muttur )

in any futur= précesdings.

(4) The Expiration of the Patent - The Act of IS2I 1s wide |

enoﬁghfta cover the case of o patent which explred before the date of

the paSQinz of the Act (Btown's Patent, 37 R.P.C. 5 1142) o, though. :



“petition to or proceedinve in this ‘court for an extension of the t»rm

tureAto fcund petition or oriainating summone for tne eX=—
the tprm of the Uutﬂnt 12079/1908. The motion of #ra Garratt

‘ Peaoook & Co Lﬁu w11l therefore U“"f&ﬂﬁ@do.

R“thux the neriod within whiah Louise caxr“tt ‘2nd Beyer ?eacock &

ta or eithnr of them may take rooendinga for tha ext=neion of the

the xatrera ’atent 1hy7?/roo¢ ar““t=d to Hs bart w1¢11em “”e’:‘af;

‘til the =th Hovember T92

SMISS;the petitinn for extenaion of thn aaid Letters Patent filed 1n;tx

rt;on tne I?th May I922 without prejudioe however to the prusent~
;or the

& further petition or the issue of an Originatin jbummons

on of the Latters Patent..-
H K f w ,:_.’

f that Louise Gamraxt and- Beyer Puacock & 00 Ltd do pay to the

; alia the Miniater of Railwaye of the said State and the Gommbsaianer ;f

:ailways of the said Qtate their costs of the motion (the notice whera-‘

ated 204h February 1922)¥énd xhx of the said petition tut 8o that
he Govefﬁment of the Gtate of western Austra‘ia the said Minister cf
aiiwaya and the Swid Commissioner of R311Ways ahall Only b~ e“titled
he‘set of oosts betweﬂn them. : o B BN
;Iﬁggzy to Louiee Garratt and Beyer Peacock & co Ltd to read the aLf

xits filed on the said motion und pet*tlon in quyort of any future

of the s&id Letters Patent.






