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Knox C.J. 

On the ·25th.of Deoem'ber 1922 the sa.ilin~ ship Musoo.ota Elilcl 

~he steamer Ya.rra.. o~me into collision a.t about 9.40 p.m. of:f Wilson's 

Promontory. .The collision appea.ra to have taken place at a point 

batween two miles and t·vVo a.n4 one half milea in a. southerly direction 

from the Si~na.l Station on the Promontory. Considerable da.ma~e was 

suatlil.ined by both veseels'a.nd the owners of each brou~ht an action 

a.~a.inat the other to recover da.ma.geo •. The actions were heard t¢gether 

wi thcut pleadini:s each party· ha.vin& been ordered t.o give notice of the 

a.cta and omissions intended to be relied on at. the tria.l. 'ehe a.cta am 
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omissions r€llied on by the owners of the Muscoota. ·nere a.s follows viz 

(lJ That no proper ·look-out was being kept on the Yarra before and at 

the time of the collision. 

(2) That the Y~rra committed a breach of duty in not keeping out of 

the way of the Muaooota.. 

(3) That the Yarra altered her course a.nd so oa.used the collision. 

(4-J That the Yarra. being on the Musooota''e port bovr for about 15 min-
. . 

utes before the collision and the Muacoota bein~ then close haule 

on the. port tack the Ya.rr~ directed her course to port acroaa thf 

Muscoota. t s bmrs • 

• 
(5) That the Youra. fcl.iled to reduce speed or go astern when t.he col­

lision w~s iw~inent. 

The OWilers of the Yarra. relied upon the 
followincr acts and omissions 

0 
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viz:-

(1 J Tha.t the Muscoota. failed to exhibit the prescribed 11i;hts a.nc 

thereby oommi tted a. breach of the Rei;U,la.tions for preventini; collisioJ 

and deprived the Yarra. of a.n opportunity to see her at a. reasonable 

distance. 

(2) That the Muscoota. neileotad to show a. flare up or JZBXBBkx 

pyrotechnic light and therei~.J:a~rra. of a.n opportunity to ta.ke 
. . 

effective measures to keep clear of the Muscoota.. 

(3J Tha.t the Muscoota. altered her course about two minutes bef', 

the collision a.nd thereby,6 caused the oollision'by rendering abortive 

the. mea.ljlures ta.ken by the Yarra. to avoid the Muacoota.. 

(lt) Tha.t the Musooota. was deficient in complement a.nd cateotiv:e 

in equipment a.nd wa.s na.vi€;a.t.ed in a.n -improper a.nd unsea.ma.nlike manner 

a.nd neglected. to keep a. proper look out. a.nd ~o show lights or signals 

. 
The ma.in point in dispute wa.s whether the Muscoota. wa.s at and 

and.before the time of the collision exhibiting the li~hta presa:ribed 

~tt.~~-£;jifA1f».,ll.\,. ....... ..;jJ;.<~-·-: ...... ;,..,_,- ... ,._-_; .. -... ~. ~- 'IG.'·'-'-·-~·\·-·" ;. 
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by the R~f&ula.tlone 1 i.e .. a green light on.her starboe.rd eicie and a red 

light on her pert aide, and it will be necee$ary to deal in some detail 

with the conf11ot1ng evidenoe.on thi~ question. Before doing eQ ll<lw-

ev·er i.t will be conven1ellt to state oerta;dl.n fa.cte whioll tifere not ser-

ioual.Y. d.iaputed, 

The Ya.r:t·a., a. steaisier 4-10 !Odt lon{i;", wa.a proce(:dinc; from New-

c~stle to.Fort Adelai~~ in b&llaet,and ~t ~nd before the time of the a 

/W-o· 
l collie ion he I' speed w~a about 9 i.nots an hour • . I 

t;_.{c_~, ,,..-~ 

~~ trio maath.aa.d lights ~-~d.( side liihtl$, It ~Q.oi ·a dii.rk niiiht with 

elu:iwers c! rhl.in at intervals. The wind was bet·ween N.and. lLW.- a 

stroni; breeze- tl•e sea. was mod.or&ta, 



~ 5· 
fhe Muscoota., a. ;our-masteJ. 'barque 350 feet long overall, ~as bound ;~{! 
from Melbourne to Sydney and was proceeding in an easterl_y direction. 

She was close ba.uled on .the port' tack, and her speed was about 7 knots 

~ ;.·- ·- fc~ ~- .. ~-~-.~ ...... -.-.. t.~~~i~. . -· .(A.i 

.. t a.n hour, It is admittecQimmedia.tely before the collision - not more 

than 2 minutes be~ere - the helm of the Yarra was starboarded causing 
;,t ~.~ -~.(/ ... ~·-f;.-01-!,.A-r .. ) l~ ~~~.i. J'~l-1'"~:..::~ 

her to turn towards her left and~that after the Yarra. had begun to an-

swer her helm the helm of the MUsooota. was ported causing her to turn 

towards her right, both ships thus turning in a southerly direction 

assuming the Muecoota to have answered her helm. In th~ r.eeul t the. 

Musooota. struck the Yarra on the starboard side approximately at a. 

right angle amidships her jibboom striking the funnel of .the Ya.rra.. 

The jib'boom of the Muscoota. was carried away and with the headsa.ils 

attached hung 
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over her starboard bow. 

Acoordin~ to the evidence given for the Yarra her course was 

s. 52° w. from a point four miles off Cliffy Island to a. point abreast 

. 
of Wilson 1 s Promonto'ry two miles off, and from that point, which is 

said to ha.ve been re~i.ched about 7 minutes before the collision, her 

course is said to have been s.70° w. until her helm was put hard a. 

st~rboa.rd not more th~n 2 minutes before the collision. As to the 

exact direction in which the Muscoota. was heading before her helm 

was ported just before the collision the evidence is by no mea.ns 

clear. She a.:ppears to have been brought on to the wind on the 

port ta.ok about an hour before the collision some time after 

liihe had pa.ssed Cita.del Island· in a. ·south-ea.sterly direction. 
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When :ahe w&~.s close hauled and her yards braced up her compass course 

was said to be N.E. The evidenne is that from that point - which 

is not fixed - she Vias sailed close ·to the wind until a little more 

than a minute before the collision when her helm was put hard-a-port# 

but as the evidence stands it is, I think, impossible to aa.y with 

any eertainty precisely in what directiom she W5.s headini before 

j~·her helro. was ported. 
~ 

between E. and N.E. 

ji(r-t ...... -e ... •{ .. ,. 
that It is ,Lrea~onably eertain ,x she was hei.dini · 

The questions of fact which were seriously oontested_may 

be stated' thus : .... 

(l) Was the Muscoota. exhibitinli the prescribed lights befcrea.nd at 

the time of the collision 1 
(2) Was a proper look-out bein~ kep# on the , 

.. ~ Yarra bef£f~~~{,.?col.J,._ 
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(3) Did the action of the Ya.rra. in starboa.rding her helm cause· 

or contribute to the colliaion? 

(4.) Did the action of the lluaooota. in porting her helm ca.•ae o 

coJ'ltr•bute to the coll1aion? 

(5) Did the Muscoot& keep a proper look out before the ooll1s1 

I proceed to consider theee questions. 

(l) The.re is a direct conflict of ev1d.enoe on this point. Fo.l 

. the Muacoota Finga.rsen tlie boatswain, and Ranta.nen the look out man 

••ear positively to having seen(tbe a1~~ l1ihts burn1:P,i brightly abo: 

before the collision. Ka.c..-kenzie tba first mate aaya that at e1iht 

o'clock :be weni on to the fo'oslie·)lead. and. sa.w t}le. li&hta burnini 
· · ·· .· ~rta 
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Oa.rlaon •wears that he lit the l1i;hta a.bout 6.30 or 6.4; p.m. a.nc1·· 

saw that .they were burni.n& p~operly and not amok1n;. He went off duty 

Peteraon,one of the crew of the Ya.rra.,aaya he wa.s o.n the fo'osle 
. .!Ja;l ~ 
c.._'l .... . . 

head of the Yarra and .aaw a weak red light over the atarb~ara a14o~ 

I about four minutes before ·the oollialon •. & n-~J:.._ .. ·,.,~~Ld .d:i.~:.. k~· 
~ .K..r.~......, .... · a. .,...._.,_- i~ .at•·-"---.·'~. · . 

Oaptaia ~Uvera, the raaeter of the Jluaooota, •v•· thi.t 1.,.ed.1ately 
. ·.,,/ : .. ' ' . . 

.~ 

a.ftel' the qOl,liliOD he ran forward. OD the fotoale head: ad.· lookacl at 

the aide l1ihta ·and they ••r• both burnin1 br1ghtlJ, and.·in. ~ll1a :a•·-1• .. . . . . I 
' 

·~~o:nd. mate; aaya he aaw :the ·port li;ht burninl bright~y after ;the oo: 
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l1a1odput did not notioe the eta.rboa.rd lii;ht. Rothe, the t1rat raa.te, 

and ud.rtftasen, the helmsman of the Yarra depose .to aeeing the atern 

light of the lluaooota. a.tter the oollia1on, and And.eraen·the aeoond aate 

of the Yarra ·sa.ya. that a.tterp the ooll1e1on.he aa.w a. white light aft 

on the Muaooota. but could not say wha.t it wa.a. On the other aid.e 

Ca.pta.in Sorensen ~h('uaater ot the Yarra, Surrak& the look~out man, 
. -. -::~ - ·~ . - - - ' '--. . . 

Andretaen the heimaman, and Andersen the secon4 mate aay tha.t·neither 

i/ be.lore nor &tter the oolliaion did they $.ee a.ny a .. ide l.1ihta qn ·the 

UuaQoota. It is oommon. sround .that_ .a. few minutes. after the oolliaion 

the veasela oa.me into and thereafter retained positions 1n.wb.1oh the 

aide lights ot the Muacoota would ~ot ha.ve been visible to those on 

\, 
'•.._ 
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board. the Ya.rrat if they ha.4 luuali been al1iht. Of the witnesses 

·mentioned above Capt&1n Wilvera, U~okonzie, Horn,and ~eteraen on the. 

one side. ~d. Captain Sorensen, Andr8aen, and Surrak:a. on-'the. other 

gave their evidence before me- the others be1n£ examined onoo~m~1aa1on 

/z~'J/~ 
Oa.rlaon wa.e tendered by Mr Brooafield tor_.,.(oroes-examination but Mr 

W!nci.-~,t_e.r .414 n~t requ.ix:e b;t.m to be Oll/lled. 
. ' - ~' ·~::: ~ ·. . :~- ·, : 

·For the·Yarr~ evidence 
. .1 

Be •a.1d that about ~.15 p.m •. on the· evening; 1)f the collision he wu 

oall;ed. :up by the Muaooota. by flashlight a1pa.la1 ~bat he. wa.~ 1n com-

aun1oa.tion with her from that time till about 9.30~arid that he did not 

aee b~r s1de-l1ihts although he looked for them •1th b1nooulara • 

·He ea.id &.lao that :be first aa.w the Ya.rr•'• l1ihte a.bout ~.20, but 
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tha.t a.t timee theywere blurred owin" to ra1:a.. Without ea.st!nB; any 

t 

doubt .on the veracity ~or trustworth~eaa.ot this w1tneaa I.do not 

think his evidence neoessa.rily ehowe tha.t the Musooot& was not ex-

h1b1tina her sidelir;hta. on the evidence I think it 1a olear that 

o.,td, 
between 9.15 a.ad 9 ,)0 ahe was always more than two miles " proba.bly 

not'feaa than two a.nd one ha.lf miles from the aignalata.tion. Her 

~ 

light,a were o.1l lampa "•o oona~t:R.ted as to show. not .less than two 

miles on,~ d.&Lrk night with a olea.r atmosphere". On the evidence of 
•. 

C"ir.n• hima.elf the a.t~oaphere was not olea.r .and. if the Ya.rra.Ia l1ihta . . 

, which were eleotr1e were. u he tia.ya, 11 a.t t imee blurred0 I think it 1a 

quite .p4aaible that the 11&hta.ot the lluac.oot& tboughl1t:•4.ght not 
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lJ., 
' ' 

have been vb~ble to him.... Admittedly eleotr1.c l1ihta would bea 

aee~ more clearly and a.t a ireater diata.noe .than. oil .liu;hte •. ·It 

d.o·ea not appear exactly when Cairns first picked up the Yarra' a l1;hts 

but apparently it waa not more tha.n 20 m~nutea before the colli.tion 

a.nd. at that time ahe would not ha.ve been IIUoh more than t:bree·ailea 
: ... ~;-_·/. ~--' · .. v 

' ' 
t~e ,JIUaooota called. .UP. the Signa.l Sta.tion, reported.. her name·.;&nd. 

oa.rr,i.edon a. conversation for some ;time tends to ,show either tha.t aiLe 

ot her thouaht she wa.a do1~ ao. 
,. .!'· ' 

For the JIUaooota evid.enoe wa.a .. ' 

. '. 

·,,~:~.n. bf: K11 :Ar.~o_lcl, a ~ourn~1at emp1oyed by the Kelb~w:ne Hera.l.cl• 

•• •,! 



14. 

who was sent tdl interview thella.ster of the Ya.rra. en his arrival in 

.f 
Melbourne. He states that in the course of the 1nterv1ew.Ca.pta.1a 

Sorensel\ describing the inoidentfo! the collision sa.id. that he euddenl 

ss.w the lights of a.n .a.pproa.oh1ni vesse~. oomini on the sta.rboa.rei side, 

tha.t he. ia.ve orders for the engines to be stopped but begore he .could 

d.O anyth1ni the collision ocoured. Be sa.ys further that be bei&a to 

o~e .from the\oa.bln a.t the 4oor of which they were atand.inr; 11 Ca.p~1n 

cion '·t_ ... rou be oroea examined., this is not a tr1a.l 11 a.nd that after that 

he got no further • iniorma.tion from the Captain. . He aa.id further 

that · he took .• a; Dote ·u lonr;had ot tb.e 1nt.erv1ew · wh1o'b was p,ib~iahed 



in the Herald the same afternoon. The paper was produced ~nd put in 

evidence. Admittedly three or four persons besides Captain Soren-

sen and the witness were within hearini while this conversation was 

taking place, including Mr PasQoe of Mcilwraith McEacharn & Co~~the 

ships agents,and a representative of the underwtitera. None of thes 

waa 
gentlemen Bs.xa called to give evidence in rebuttal of that r;iven by 

Mr Arnold, but Captain Sorensen denied having made the statement de~ ' 
.. 

;{ •• ~· ... <. 

posed to by M~ •. At first he said that pe refused to say a.ny-

thin~ to him - that he said "I cannot.· BitY anything, I have been in 

collision with a sailing ship and if I had been loaded I would have 

'\ . iOne right down••. 
\ 

On cross-examination Captain 6orense.n a.dmi tted 
\. 'i ·-.. 
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ted his iil"OW1d under croaa-exam1na.t1on, and I think 'hie !irat deni..,l 

of the conversation was wantini in oandour and mialeading. W~th ;re-

ga.rd to the otner witneasea called before me their demea.nou.r in the 

witnese-box thre• no diaored.it on their evidence • Petersen, Surra.ka,· 

. ' 
and Andra.een ~a.ve their ev idenoe throuih a.u interpreter a.n.d noth1ni /;., 

was elicited to the d1aared1t of any ot them • . . Captain W1lVera~Mao-

kenzie/and Horn ga.ve th.eir evldenoe ta.irly and I saw .noth1nc either in 

the evidence they i&ve or 111 ·the wa.y thep: ga.ve it -to lead me to bel1ev• 

that .taa aiJ.y of them wa• ata:t1ni what he kriew or believed to be untrue" 

'l:~o proba.b1lit1.ea ot the oa.ae tend to support their aaaert1on tha.t the 

'\ ... ».uao.oota. 1ra.e carrying proper lights, for she waa· beini' navi&a.ted on a. 
·~ '· _,_:·~~-,_. 

\ 
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· ,h.a.vini::~i.ven some of the information said to have been furnished~by 

·~u.~ 
him but stoutly4·ha.ving said anything about li~hts. In this conflict 

of evidence I accept the version given by Mz: Arnold. He has no inter-

est ,in the matter and he gave his evidence quite fairly and well, and· 

was not shaken by cross-examination! There was no fault tQ be found 

with his demeano~. If he was not speaking the truth he might, as to 
.. 

one statement at least 1ha.ve peen contradicted by persons who, so far 

a.s the evidence ~oes, were readily a.va.ila.ble,but they were not called. 

On.the other hand I wa.s not :fa.voura.bl.r impressed wi'th the manner in 

which Capta.in.Sorensen met the evidence given by Mr Arnold. He shif-. 
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ted. his iround under croas-exam1na.t1on, and I think 'his first denial 

of the conversation waa wanting in oandour and mialeading. W~th re-

gard to the other witneasea called betore me their demeanou~ in the 

witnese-box threw no dililoredit on their evidence • Peteraen, Surra.ka,· 

. ' 
and Andraaen ga.ve their evidence throuih a.n interpreter and noth1ni /:... 

... 

was elicited to the diaoredit of any o~ them • . . Captain WilVera _J14a.o-

keJ1~ ie ..,and Horn gave th.e1r ev ldenoe ta.1rly and I aa.w 11oth1n& either in 

th~ evidence they ga.ve or 111 ·the wa.y thep: gave it to lead me· to believ• 

that .tka any of thea •a• ata.tlni wh&t he knew or believed to be untrue_.. 

Tho probabilities o! the oa.ee tend to· support their assertion tha:~ the 

·~@"'.oota. ,a.a carrying proper lights, for ahe waa beini' na:v1ia.ted on a 



18. 

dark night in narrow wa.ters frequented by shipping, and there wa.s 

eo fiil.l' as I can aee no reason for o~i tting to carry the usual li~llts. 

On the whole of the evidence I find that the ¥uscoota. was before and 

at the time of the collision exhibitinfC the lights required by the 

re~lation~ 

2~ Tbe next question is whether a. proper look-out was beini kept 

on the Yarra before and at tha time of the collis-ion. It is a.d.-

mljrted 'by the Master and second-officer of the Yarra. that the Mus ... 

ooota wa.a not 
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aeen.until about two minutes before th;, coll1a1on. Tbe vessela 

would then have been a.bout ha.lf a. mile a.part ha.ving rege.r<i to 4ihe 

apee4 at which they w~re respectively mov1n~. Accorri1ng to the 

• evidenoe,lfi the Maater 1 the aeoond-ma.te ,and the helmuan of the 

Ya.rra. were on the brid.ge for a. oonaidera.ble time Jefore the coll1a-

~ d<r-<~i 

ion· and the w1:tnesa Suar&k.a. .waa ••·•••• a.a look-out· en the fo' cale 

hss4 • It a.ppea.rs however tha:t a. taw Dlinutes before the ooll1s1on, 

..va.a sent a.tt to read the loi and wa.a ott the to•cale head for a. short 

time - •oout two minutes. If hie. ev1dence~1acorreot_ he _returned 

\ 
t.o the to' osle head. about five minutes before tho .ooll1aion. 
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vessels were then less than one and a half miles apart having drawn 

nearer to one another by half a. mile durin(!; ·the time he was away. He 

said in erose-examination that he did. not see the Musccota. until she 

was about two or three ships leniths away - about a quarter of a mile 

at the moet, Petersen who wa.s ~on the fo'cale head. but not en duty 

says he saw a weak red light presumably the port light of the Mus-

ooota, about four minute·s before the collision. The ships would then 

have been at least a mile apart, I see no rea.s,on to doubt that his 

evidence is substantially true 1 for on the evidence the lights of the 

s~ ~ t1 ,._.;__u, 
Muscoota ~ have been visible on that ni~bt at a distance of~~J.and 

c::t 
~ quarter ~~ 
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rAe rule a. to keopin~ a look-out ia ot~ted 1n M&riden en ooll181on 

f7th Cild..)1.'+5!J.) thus:- 11 In ord.ina.ry oa.sea one or more ha.nd.s should. be 

'· 
(h-v 

specially ata.tloneU. ~· the lookout by da.y as well a.s by niibt. T.bey 

ishoul4 not be enaa.g$d on any other duty and they should be at~tionod 
I 

1n the bcwe, or in tha.t part ot the ship from which other vessels ca.n 

I h~V.ve no· doubt that the ·Withdrawal of llurra.ka. from the to• ::iele 

~ead of ~he Ya:rra. tor the purpoae of road1ng tho leg wa.a in the cir-

eUJUta.nceaa ve7;y ne&li"ent act, but if he returned five. minutes be-

<-<"~..(_ ~> 
forLthe oolliaion I cannot say that his abeenoe !rom the loo~out,{rion-

tr1buttd. tc the ooll1aicn,, tor, oll-Ma.oi,enzie'a ev.iclence, it is 

: .. , 

\ 
1 
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doubtful whether the red lig;ht of the Muscoota. v1ould ha.ve been vis-

ible to the Yarra. more than five· minutes befofe the collision, the 

:ships being then a mi.le and a. quarter a.part. But whether 'it was five 

minutes or a lees timebefore the collision that he returned I think 

the admitted fact that the Muscoota. wa.e not sighted a.t a greater dis-

tance th~n half a mile is strong evidence that no proper look-out w~s 

being kept. Ad,opjing the ma.ngua~e of the Judicial Comnli ttee in lJThe 

Bata.vier'1 9 Moa.P. C .at p .. 3e1, . the fact that she was not seen sooner 

shows "either that there wa.s V.o loo)F-out at all or th~t if there were 
' . . ... 

proper persons on the look-out they neglected their duty and did not . 

see what they might have·seen. In either of these views the fault woulu· 

be with the Ma.ster a.nd crew." 

. ·. 

\ 
'1 
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tt;.; 
Holdin{6 as I do that tbs Muaooota.. wa..s exhibiting ~proper ligh~,the 

fact that she was not sighted by thoae on duty on the Yarra until the 

vessels were no more than half a mile apart &ax&mxiskea in my opinion· 

establishes that no proper look-out was being kept on board the Yarra 

at the relevant time. This conclusion is borne out by the evid-

enoe of Petersen that.he saw irom the fo'csle head of the, Yarra, a. 

II:;_ 
red light which must have been -Q. port light c/ the Musooota. same four 

~inutes before the collision. 

(3) Did the starboarding of the Ya.rr.a.' s helm ca.use or contribute to 

the collision? 



24. 

t;-
Acoord.ing-{the evidence of Captain Sorensen the Yar.ra.1's helm wa.s 

put hard-a.-sta.rboa.rd about a. minute before the collision - Accord.in;: 

to the evi~enoe of Mackenzie the helm of the Musooota was put hard-~ 

port at some time after the Yarra had beiUn to swing in answer to her 

starboard bel~ and when she was heading towards the Muscoota. This 

witness ~ave no estimate o:t the time which ela:ps.ed after his helm was 

ported until the collision ·but from his e.vidence a.s to the effect ~f 

this opera.t ion on the Muscoo.ta I infer that her helm wa.s ported. a.bou1 

one a.nd a. half minutes before the collision.. If his evidence be cor-. . 

re~t Captain Sorensen must have under-estimated the time which elaps• 

· after the ·Ya.rra1s helm was put to ita.rboa.rd. The other alternative 



ia that ~n&i:e-r~eTesbithi~· the time which would elapse before the 

Muscoota began to fa.ll off or the extent to 
I .. -~--· _., 

. sW 
which _.. ha.d fa.llen off a.t 

1\ ti!::'-1~::...._ ~(,f:·~ :::.:~ '•·:~""~~~iL.( .( ~ 
the moment of impa.ctJ In the circumstances existin~ at the time of 

1\ . 

these manoeuvres it would perhaps be unreasonable to expect the evid--

ence as to the lapse bf time to be quite consistent, On the whole I 

infer that the alteration of the helm on the Yarra. occured between lt 

and 2 minutes before the collision# and the alteration of the Muecoot~ 

helm a very shott time after the alteration of the YarrJe• • 

But the question under discussion cannot be decided without first as-

certaining the relative position of the two vessle before the course 

of either was altered. On this point the·evidence of those in 

charge of the ships# as is not unusual in cases of this kind# is in 

·" 



·~H;};;); ~9 ~ • ... 
·· ia.n<f iz;iifo)~\ii'bi~/ to 're¢onsile. Captain Sorensen arid 
' - -- ~-- -;-, .--.-. ->-- ,• ,, . 

second mate of ~he Ya.rr~ say that when they sighted the 

was five de~rees on the starboard bow of the Yarra. 

man Surra.ka. who was standing about 5 or 6 :feet on the port 
' ' 

side of the centre line of the· Ya.rm. close to her bows,. si~nelled the 

Muscoota. as being on the Yarra.'s port boliJill- he sa.ys·in his evidence 

ri}{f~\}~~~~~~tJ:~;~':W~~,~~~,t;i,,r~t, ~~~ad: • .. Peterse~ who vva.s on the starboard side 

i of. the fo 1 osle .head of the Ya.rra. says that he saw ,.the Muscoota.1 s port-
1 ' 

I 

l~ght~ ,.o~os's the 'starboard bovl of the Jl\rra., but as hie positio.n on the 

fo'osle'he~dilil not definitely :fiaed. his evidence does not assist in 

filli~i .the. relative positions of t'he vessels beyong showing that the 

Andras en 
'Muscoota.' a port~ight was· open to the Yarra.. :1\:aalziaaall the helmsman ot 

•. 
··-· .. l. ~ . ·' ' 



the Yarra says ~othing as to the Musooota 1s position. On the other ... 
~ 
~ Mao.kenzie the first mate of the Musoootas&.,:siix says that when the 

Yarra was about half a mile to three. quarters of a mile dist&nt she was 

. . 

about four points (i.e,45°J on .the port bow of. the Musooota. so that he 

o·ould see her port light and that about one and a. half to two minutes 

·~fter tha.t he lost tl'4e port li~ht a.nd saw her starboard ;Light. 

Ca.pta.in Wil.vers says that· :W~en he came on· the·. poop the helm of the 

Muaooota. was ·hard - a - port,. and that. at tha.t momen~· the Yarra. wa.s 
0 • • • ·' 

. . 
"broad.. off my port bow". He did .not .observe her side liiht.s 'but no-

I 
' tioed from her masthead lights that she wa.s swinging. Horn, the ae-

' . 
oond ma.te, aa.ye that about two minutes 'before the collision he aa.w ·the 

Ya.rra. "pretty 'broad on the port bow" of the Muaooota.,· .a.nd apparently 

', 



/4'1it~~ 
to cross ~.{bow. Ranta.nen's evicence 

very confused, but he says de!ini tely that about 4- or 5 min,utes 

before the collision he lost the red light of the Yarra.. It is clear 

that at the mome:at of impact the Yarra was practically at right a.ngles 

to the Muaooota. and a.croa•her bow. It iS quite imJ;lossible to re-

t~itd;;!~~6~li'i~ the evidence of the wi tneeses on one sie and on the other, and 

one version or the other must be .rejected. The difficulty in decidini 
;t;_· j 

which versi'on to a.ccppt is accentuated by the fact that And.ersenj2nd { 

mate of the Yarra was exa.mined on commission a.nd. I had .no oppor.tuni ty 

estimating the value of his evidence~ I have no reason to dis-

witnesses called on behalf of the Musooota. a.nd I cannot 



:- ' .- ·~.-, -

aliJ sufficient to displace that 

given by tllem. I have already commented on this witness in de~ling 

witb his contradiction of Mr Arnold's evidence. More/over I think it 

r 
ie extremely doubtful whether the collision could have occurAed if the 

Muacoota had inffact been on the starboard bow mf the Yarra when the 

helm of. the latter was put hard-a-starboard, in view of the facta 

(a) that the speed of the Yarr.a. was greater than tha.t of the Mua·ooota., 

·.(b) tha.t the helm of the Yarra was sta.rboa.rded before tha.t of the Mus-

ooota. was ported 1 a n d 

(o) that in the circumstances the Yarra would propbably answer her helm 

a.t least as readily a~ the Musooota.. 

In addition there is the fact tha.t the loot-out man on the Yarra. si~ 

na.lled the Musoocta. as bein~ on the port bow of the Yarra.. I therefore 
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conclude that when the Ya.rra.'s helm wa.a put to.sta.rboa.rd the Muscoota. 

was on her port bow. In that position the effect of sta.rboa.rdi~i the 

Ya.rra.'s helm would be to bring her a.cross the bows of the Musooota , 

while if a she had kept her course or her helm had been ported the 

•asaia vessels would have gone clear of one another. 

· : 'I ···f'lnd thei-efore that the action of the Yarra l in sta.rboardin" her 

::helm contributed to or oa.u.sed the. collision. 
,, __ 

:. t . 

. 4~t. The question whether the portin" of' the Muscoota.'s helm .oa.uaed or 

I •f .:·. 

! ·contributed to the collision ma.y be stated in another form viz:- It 
' . ' 

I 
i · the ·Mu.sooota.•·s helm ha.d. not i:' 
:·'. · .. 
~ :: . ... 

, 1:.·. i~pa~i1;~. ~a.ve· bee~ '~t ·a. point 
y '· ', ·.. " 

b~en ported would. she at the moment of 
.. '· .. lo:Ja~·,;··' ? 

-. :•o ft. or morx• the point of oollision 

I ·:, . • .•. '';' . .···· .. 

.: -·~ .-;,~, .. ·!. .. ~ 1 ---~·.,,,,, I- • ••-.-•-·•-w ... o•> --·---~·•----• 
..·,· 

-~-· __ _,..,,, ___ ,,.,_ ••'-•• -·~-· .,_' --·- u ........ _._.. •• _,_~ ,,;,,-' -. 
• •.. ·...... ,,. ___ .. .-, •• , __ ... ,J~ 



ooota.'struck her amidships practically a.t right ii.Illtlea. 

The evidence on .this point is soa.nty. Captain Wilvere say~ tba.t a.t 

the moment of impact the Muacoota had fallen off in answer to ber 

port helm about a. point and that in his opinion if the helm had been 
~· ': ' .. ' .. . . 

'( • ~·! • ~. .;. ::- ·.·'. :· :.·(· : ·: •• 

1 ... 

i 
1:. 

i , 
I 

' , 

put down. instead of up the collision would not have been avoided. 

/ 

Ma,okenaie ,·Says th&t it takes the Muscoo.ta. from a. minute a.nd half to 

twp minutes before she woul~~ta.rt to iO off if the helm 1a put hard~ 

;Port when she is close hauled: 
-, 

'Andersen the second mate of the 



32. 
would have gone clear. Andersen' s· evidence must be read in the light 

of his st~emant, which I find to be incorrect 1 that when the Yarra's 

W".A4 
helm~s.ta.rboa.rded the Musooota. was on her starboard. bow. · In this state 

of the evidence it is quite impossfble to find a.ffirm~tively tha.t the 

action of porting the helm of the Musooota caused or contributed to 

the collision, My opinion is tha.t it.did not1ha.ving regard to the 

1 shl)rt time which elapsed between the helm being ported and the .moment 

.of impaot1a.na. I see no rea.son why I should not accept the evidenoe·o:r 

Captain Wilvers on the question. 

5· On the 'evidence I a.m satisfied that the Muscoota. kept a proper 

look-out before the collis*on - in«eed this was not contested. 



33· 
The conclusions at which I have arrived on the questions of f~ct 

in iosue are a.s follows :-

(lJ The Musooot~ before and •t the time of the collision was exhib-

iting the prciscribed lights. 

(2J The portins of the ·Muscoota 1s helm shortly before the collision 

did not cause or contribute to the collision. 

(3) The llhsooota. wa.e not ·ctefioie.nt in complement or defective in 

equipment and dld not neilect to keep a proper·look-out and.wa.s 

not na.1riga.ted in a.n improper or uns·ea.ma.nli'k:e ma.nner. 

(4) The Muscoota. did not show a. flare-up or pyrotechnic light. 

(~J Uo proper look-out wa.s beinr& kept on> the Ya.rra. before the oollis· 
ion. 



(6) The Yarra altered her course shortly before the o~llision by 

starboarding her helm and auoh a-lteration was the cause of the 

collision. 

(7) Before the YQi.rra 100 a..l tered her course ahe ;r;a.a on the l.iusooota1 s 

port bow for some minutes and directed her course to port a.cross 

.... 
the Musooota1 s bows. 

TT 

(g) The Yarra failed to reduce speed or stop or ~o astern when a.p-

proa.ohin~ the Muscoota.. 

I find therefore that the Yarra committed a. breach of 

. 
Article 20 in not keepin~ out of the way of the Muscoota, of Article 

22 in not a.voidinb crossing ahead of the Musooota2 and of Article 23 

\. 



I in not a~acksning her speed or ~!:pping or reveraini on ~ppro~oning 
I 
/the Musooot~ if she was uncert•in as to the course of that vessel, 

!that thoee in charge of the Yarra were negligent in not keepin~ a ~XJ~ 
' 

proper look-out, that the oolliaion was caused by her negl1ience ·in 

or11i tting to observe the provisions of the Articles abovementioned~ a.nd 

that her negligence in not keeping a proper look-out contribute~ to . 

the collision. I find that the Musooota. altered her. course shortly 

'be!·ore the. colli.aion by porting her helm a.nd so failed to observe the 
• 

provisions of Article 21 'but tha.t such alteration cUd. not cause or 

contribute to the collision and was made in the ~ony of the oo~lision. 

At the time when the helm wa.s ported. the fa.u31.t ·Of the Ya.rra. had 



·"'· 

made a collision so i~~inent and put the Musooota in such a position 

of peril that the fa.ilure of the Muscoota to keep her course dia·not 

in my Ol:Jinion amount to neE;li:;enoeJ so as to make the Mu•oocta. to 

bla.me • The Se~ton 9 P.D.l, the Sisters lP.D.at p.l20> The Bywell 

. Castle 4 P.D.219. 

In n•y opin~on the position created by the action of the Yarra. 

in sta.rboa.rdin& her helm wae such tha.t in the oiroumsta.ncea those in 

charge of the Musooota. could not,by the exee~ise of such skill care 

a.nd nerve aa are ordinarily to 'be found in a competent seaman, ·have 

avoided the collision. 

I find further that the omission ~f the Musooota to show a tla.rv 
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up or pyrotechnic light did not cause or contribute to· the collision. 

It follows that in my opinion the Yarra w~e solely to blame for the 

colliliion. 

In the action against the Yarra there will be jud~ment for the 

,JJ.;q~ 4~. 
plai~tif£ with. costs and ·a reference to theARegistrar~under part 9 

of the Rules to assess the damages • 

. 
In the action against the Muscoota. there will be judgrr.ent for 

the defendant with costs. 

The order as to costs 1~ aa•a 1 will include the coats ~ of 

examination of witnesse~ on commission and the coats of the shorthand 

notes. The costs of the reference to the Registrar will be dealt with 



in accordance with xks part 9 of the Admirali;y :r:lulea of the High 
.·· 

Court. 

Liberty to apply. 
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