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THE ‘WARATAH SHIPPING COMPANY INCORPORATED. V . THE SHIP YARRA.

and

DEN NCRSKE AFRIKA OG AUSTRALIE LINIE. V  THE SHIP WUSCOQTA.

Enox C.d,

Judgment
On the 25th.of December 1922 the sailing ship Muscoota gnd

the steamer Yarra came into collision at about 9.40 p.m. off Wilson's

- Promontory. The collision appears .to have taken place at a point

between two miles and two and one half miles in a southerly direction

e

from the Signal Statidn on the Promontory. Considerable damags was

’

-sustained by both vessels'and the owners of each’brbught aﬁ gétion

agalnst the other to recover damages. The actions were heard together

withcut pleadings each party‘havin; been ordered ﬁo give notice of the

acte and omissions intended to be relied on at. the trial. %The acts am

RS



omissions relied on by the owners of the Muscoota were as fcollows viz

(1)

That no proper look-out was being kept on the Yarra bvefore and at
the time of the collision.

That the Yarra committed a breach of duty in not keeping out of

~ the way of the Muscoota.

(5)

The

That the Yarra altered her course and so caused the collision.

That the Yarra being on the Muscoota's port bow for about 15 min-
utes before the collision and fhe Muscoota being then close haule
on the port tack the Yarra directed her course to port across the

Muscoota's bows.

L]

That the Yarra failed to reduce speed or go astern when the col-~

lision was imminent.

ownere of the Yarra relied upon the following acts and omissions

v b
APy
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viz:- _ _
_(1)-That the Muscoota failed to exhibit the prescribed lights an
thereby committed a breach of the Regulationavfor preventing collieiol
and deprived the Yarra of an opportunity to see her at a reasonable
distance. | | }
(2) That the Muscoota neglectad to ehow.a flare up or BrEiEzkx -

Ae,
pyrotechnic light and thereEXxn gé;gdééfra of an opportunity to take

effective measures to keep clear of the Muscoota.

(3)'That the Muscoota altered her course about two minutes bef!

" the collision and therebypd caused the collision by :enderihg aboitive

the measures taken by the Yarra to avoid the Muscoota. o
(4) That the Museoota was deficient in complement and’&ﬂeotife

in equipment and was navigated in an improper and unseamanlike manner

~ and neglected to keep a proper look out and to show lights or signals

The main peoint in dispute was whether the Muscoota was at and

and before the time of the collision exhibiting the lights preseribed
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by‘ﬁhe Regulations l.e. a gresn lipht on her starboard side and a red
iight on her pert side, and it will be neceessary to deal in some detall
with the conflicting evicence .on this questiou. DBefore doing so how-
ever it will be convenient to state certadn facts which were not ser-
iously disputed,

- The Yarra, & steawer 410 feet long, was procecding from New-
céetle to Port Adelaide 1o ballast,and at wnd before the time of the =
collision her spsed was about § knots an hour. ©She was showlog/elec-

: Q(C.c,/n'.‘c' . . » ‘
tric masthead lights £23° and(side lights. It wia a dark night with

showers of rain at intervals. The wind was betwesn N,and H.W.- a

strong breeze- the sea was modorate,
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The Muscoota, & four-mastez[barque 350 feet long overall, was boupd

\,‘\g ' o 5.
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from Melbourne to Sydney and was proceeding in an easterly direction.

She was close hauled on the port tack, and her speed was about 7 knots

A*) AL i rrep ST ’
an hours. It 1s admitted7imm°diately befor° the collision ~ not more

than 2 minutes befére - the helm of the Yarra was starboarded cdusing
utlf. B ,~A_:)(«?./L)”“ cemzalia

her to turn towards her left ¢ndhthat after the Yarra had begun to an-
pwer her helm.the helm of the Muscoota was ported causing her to turn'
towards her right, both ships thus turning in a southerly direction

assuming the Muscoota to have answered her helm. In. the result th@

Muscoota struck the Yarra on the starboard side sepproximately at a

right angle amlidships her jibboom striking the funnel bf(the Yarra.,

The jibboom of the Muscoota was carried away and with the headsails

attached hung
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ovei her starboard bow.

According to the evidence given for the Yarra her course was

'

8. 52° W, from & point four miles off Cliffy Island to a point abreast

cf Wilson's Promonfoby two milea off, and f}om phat point, which is
sai& ﬁo have been reached about 7 minutes before the collision, her
cpurse is sald to have been S.?O? ﬁ, until her helm_wag put hard a
starbcard not more than 2 minpteé befor; the colliéion. As to the
exact direction in which the Muscoota was hea@ing before her helm

was ported just before the collision the evidence is by no means

clear. She appears to have been brought on to the wind on the

port tack about an hour before the collision scme time after

she had passed Citadel Island in a south-easterly l&irecfion.
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between E. and N.E.

7.

‘When she wae close hawled and her yards braced up her compass course

- ~was sald to bes N.E. The evidenre i1s that from that point - which

ie not fixed -~ she was sailed close -to the wind until a 1little more

than a minute before the collision when her helm was put hard—a—port,

but as the evidence stands it is, I think, impossible to day with

any eertainty precisely in what directiom she was heading before

Zm-nM 4P

‘her helm was ported. It 1slxeasonably eertain/x;she was h=ading

The questions of factrwhich were seriouely contested'mayk

be stated thus :-

(1) Was the Muscoota exhibiting the prescribed lights befcre and at
the time of the collision }

(2) Wa ‘ , '
& & proper look-out being kepf on the Yarra befffgﬁéye;°°1l-
.,
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(3) Did the action of tihe Yarra in starboarding her helm cause
or contfibutelto the collleion?
(4) Did the action of the Muacobta in porting her helm camse ©
contrébute to the collision? - | !
(5) Did the Muscoota keep a proper look out bgfére the collisi
I pfoceed to ognsider ;he§e qnéatiéna. | |
(1)'Th§rg is a dir;ct conflict of év;dence én'thia point. Foz
. the Hugqoota_Fingarnen tﬁevboatawain, and R;ntanen the look out man
. BWeAr pésitively‘to having geenﬁhe 014? 11ghta burnigg brightly -ﬁo:
betbre the collision. Mao-kenaie the first mate saye that st eight

©'clock he went on to the fo'oniefhgad and saw the lights burnigg1
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Carlson gwear; that he litlthe lighta about 6.30 or 6.45 p.m. and
saw thgt they weze burning properly and not amoking; H§ went of? duty
Cat & o‘eloo;. |

Peterson one of the crew of the Yarra says he was on the fo'osle
' E ) ‘ . | W e
head of the Yarra and saw a weak red light over the starboard side 1

. ‘ ' . : /S T = A s
about four minutes before the 0011i810n. VAL ilucclw wrpult Hia Lo .

-/Luicv Wirget A Doy {x apusnin,

Captain Wilvers, the master of the Muscoota, .’gi'that immediately

after the collision he ran forward on the fo'osle head and looked at
the side liﬁhts-ind‘they were both burning brightly, and;in'thit hg*ii

corroborated by Fingarsen,Rantanen,Mackenzie,and Carlnoﬁ,, Horn; the

seﬁond mate, says he saw the port light burning brightly after the oco:
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1is;3ﬁput'did not noﬁioe‘the starboard light. Rothe,the first mate,
and Andfé%aen, the‘helmaman'of the Yarra depose,to»neeinz the stern

light of the Musocoota after the collision, and Andersep?the second mate

of the Yarra'saya that afterf the collision he eaw a white light aft

- on the Muscoota but could not say what it was. On the other side

*

CapyginJSQIQnsen phgfuaste: of the Yafra, Surraka the look-out man,

Andredden the heimﬁman, and Andersen the ascond'maxe‘cay that neither

‘before mor after the collision did they See any side Iights on- the

luacoota. It is common ground .that & few minutes after the éollision
the vessels oame into and thereafter retained positions in‘whigh the

side 1ights of the Muscoota would not have been visible to those on
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board the Yarraf if they had hsaxd been alight. Of the witnesses
‘mentioned above Captain Wilvers, MHaokenzie, Horn,and Petersen on the
one aide, and Captain Sorensen, Andrebsen, and Surraka oix-'ther other

gave thelr evidenoe before me - the others being examined on commission

Forille,

Carlson was tendered by Mr Broomfieid fog(oroaé-examination'but'ur

- Windexer did not require him to be og lled.  For the'Yatra,évidenee

; L |
wgsbaIQQ~givgn ACairns the hsoad. light keeper at the Promontory.

‘Be aald that ahoub 9 15 Peme On the evening of the oollision he was

oaaled up by the Muaaoota by flaahlight lignalg,that he was 1n com-

aggieation with her from that time t1l1 about 9.30,atid that he did not

[ Y1 h;rvsidg—lighta'although he looked for theﬁ with binooﬁlara .

| «Ha»aaid‘also‘thpx he first saw the Yarra's lights about 9.20, but
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thg#‘é&-times they were blurred owing to rain. Without sasting any |

[ 4

doubtbon the veracity Xor truatworthiﬁeas.of this witneas I do not

think his evidence necessarily ehows that the Muscoota was not ex-

hibiting her sidelights,  OR the evidence I think it 1s clear that
o - Gnd

between 9.15 amd 9.30 she was always more than two miles or probably

' 'not less than two and one half miles from the signal station. Her

v X ! : m ' .

. lights were'pil lampp *90 constiiwmted as to show not leas than two

' miles on & dark night with a clear atmosphere®. On the evidence of

.

Cairna hiﬁselgjthe atmosphere was‘nct-olear and if the Ygrrnfn lighta

- which were eleotrie were,zs he days, "at timee blurred® I think it ias

\

iguitoupqasiblo that the lights of the Mniﬁaoti though 11t;light not
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~ bave been visible to him. . Admittedly eleotric lights would bem

seen more clearly and at a greater distance than oil lights. It

does not appear exaotly when Cairne first pidkéd up the Yarra's lights

but apparently it was not more than 20 mjinutes befb;e the oolli;ion |
and at that time she would not have been much more than thfee'milen

| d#Qtéﬁizyfrom the signal station. On the other hand the fa§t that
tﬁa;nﬁséooﬁaiéalled.up the Signal Station, reporteduhar naﬁgunnd 1
c#r?;edlop a convergatiop fo:‘soméftime tanda'fo‘sﬁow e;therlﬁhat she
was é;rrying‘her proﬁer lihhtu or Xkhak qf anj rgtd that thgee in dhargé

‘of her thought she was doing so. For the Muscoota evidence was

given by_nrﬁﬁiyqld, a journalist employed by the Melbourne Heinld; '
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iho-waa sent té interview thé Maeter of’the Yarra on his arrival in
j

Melbourne., He etatee that in the course of the 1nterviei.Captain

™

Sorensen describing the incidentSof the oollision said that he suddenl

- saw the 1ighta ¢f an approaching vessel coming on the atarbq&rd side,

tggiuheéavg orders for the engines tp bebstopped but bsfore he could
d6’agyt§1ng the ogllinion ocoﬁred. Ha‘sa§; further fhit he bégan £o
ask Ciptéig Soreuae# questiéns tb:amp{sééhe statemeﬁ%when a fo}oe‘
6ape‘rronlthe\cab}n af the door of‘yhich.they wére ntaﬁdiugy'Qaptnin
éqn‘ﬁ%you be oross examined, this 1a{no£~aftr1§1"andfthat affer that
ha‘géﬁ'no furt$er:? informa%ion :roﬁjtha Gab;;in. «vﬁe gtid;f@rthe:

4

fh;tﬁﬁaltookla nota‘in¥16nzhnn¢.of]th§lintertiew'whieh vas'pﬁﬁliﬁhba
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in the Herald the same afternoon. The paper was produced and put in

‘evidence. Admittedly three or four persons besides Captain Soren-

sen and the witness were within hearing while this conversation was

taking place, including Mr Pascoe of McIllwraith McEacharn & COg;the

f ships agents,and a representative of the underwtiters, None of thes

gentlemen mexz called to give evidence in rebuttal of that glven by

Mr Arnold, but Captain Sorenmen denied having made the statement de- '

posed to by M¥r-Arperd. At first he said that he refused to say any-

thing to him - that he said “I cannot sgy anything, I have been in

\

collision Wwith a sailling ship and if I had been loaded I would have

gone right down". On cross-examination Captain Borensen admitted
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ted hiq ground under cross-examination, and I think hie first denial

of the 6onvefsation wag wanting in candour and misleading. W;ih TO-

' gard to the other witnesses called before me their demeanour'in the

‘ witnese-box threw no disoredit on their evidenace. Peterseu, Surraka,

® . o ‘S‘wt“;‘\:-#f aAlA,n;

'~ and Andrasen gave their evidenoce through an 1hterpreter and nothing L

was eiipited to the diecredit of any of theﬁ. Captain WilVbrl,Mio-

kenzie ,and Horn gave thelir evidence fairly and I saw nothing either in

the evidence they gave or inm the ﬁay they gave it %o 1e§d me to beliew:

that ihe any of them was stating what he knew or believed to be untrue.

The probabilities of the caee tend to support their assertion that the

.-Musgoota wsae oax:iing proper lights, for ehe was being navigated on a

-




f?ﬁéfiﬂé:&i&én some of the‘informatipn said to have been furnishedpby
him but etoutlg{having said anything about lights. In this conflict

of evidence I accept the version given by ¥r Arnold. He has no inter-

- est in the matter and he gave his evidence quite fairly and well, and-

was Dot shaken‘by cross-examination, . There was no fault to be found
}ith»ﬁis déﬁ;ahouz. If:he was not speéking{the truth he might, as to
_ : o _ .
one.aiatément at'Ieast’ﬁavé bgenbcqntrad;qted by ﬁe;gbns who, so far
a8 the evidence go;s, ﬁerg regdily avgilable,but t}ey were npt qalled.

On.the other hand I was not favourabl,ﬁimp:essed iith'the manner in

which Captain Sorensen met the evidence given by Mr Arnold. He shif-.
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ted hiq ground under croas-gxaﬁination, and I think his first denial

of the conversation was wanting in candourAand misleading. wgﬁh re-

- gard to the other witnesses called before me their demeanqur in the
witness-box threw no discredit on their evidence. Peterssu, Surraka,

i » ' o : S‘L-t‘g'd-/:aAlA,vt:

- and Andrasen gave their evidence through an interpreter and nothing 4
was elicited to the diecredit of any of them. Captain WilUbr-,Mio-

' kenzie,and Horn gave their evidenoe fairly and I saw nothing either in

the evidence they kave-or in the way they gavs it 4o 1e§d me to believ:

that ike any of them was stating what he knew or believed to be untrue,

Tha'pxobqbilitipa‘of the case tend to support their assertion that the

Mugcoota wae carrying proper lights, for lhe was'be1n¢~n$61zatad on &

»
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dark night in narrow waters frequented by shipping, and there was

iso far as I can see no reason for ogmitting to carry the usual lights.

e

FOn the whole of the evidence I find that the Muscootsa wés before and

at the time of the collision exhibiting the lights required by the
regulationy

2. ‘Tbé next question is whether a ﬁroper look-out was ﬁeing kept

on the Yarrg before and at the time of the collisfion. It is ad-

migted by the Master and second-officer of the Yarra that the Mus-

‘coota wam not



19,

.seen.until about two migutga before tha,collisign. The vessels
would then have been about balf a mile apart hawing_regard to ghe
éape;d at which tﬁey ware ¥aapect1ve1y mcving. Accerding to ths
L] avidanog,‘i the ﬁaater,ihelkeoond*mate and the hélmlman of‘tﬁa

Yarra were on the bridge for a conaidarable time Dafg?é-tho collis~

. o1 A, &1
- ion and the witness SuBreka .was anmﬁmw’as lock-out on the fo'csle

]

: haaa. It appaara however that & few minutes before the collision,

t}ff - ’M ;))v—-rm/m.f

, probably at the time the course was sdid to have been changeqé Surreka
was sent aft to réad the log and was off the fo?oale;haad for a short

| time'~ abbut two minutes. N If his.evidencekis correct he raturned

,‘ﬁpfthe'fo'asle head about five minutes before the collision. The.
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vessels were then less than one and a half miles apart having drawn

nearer to one another by half a mile during the time he was away. He

! said in crose-examinaticn that he did not see the Muscoota until ehe

was about two or three ships lengths away - about é quarter Qf a milé
at the mﬁst. Petersen who vias ﬁon‘the fo'cele head but not ca duty
says he saw a weak red light presumably:the port'light of therMus—
caota,aboﬁt four minutes before the collision, fhe ships wou}d then

have been at least a mile apart. = I see no reason to doubt that his

: evidence is substantially true, for on the evidence the lights bf the

S yui L

Showlel
Muscoota %e have been visible on that night at a dlstance ogfcag(and

a
ene-quarter ke,
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‘he rule éa to keeping arlook-out is stated in ¥arsdsn on collision

f?th ed.f.454) thus:- “In ordinary cases one or more hands should be

! . e
spoocially stationed ae the lookout by day as well as by night, They

khould not be engaged on any other duty and they shquld be stationed

i

in the bows, or in that part of the ship from which other vessels can

beat be seen.’

I have no doubt that the withdrawal of Burraka from the fo'cele

fhead‘ot the Yarra roi_thg purpose of reading tﬁe ldz wae in the cir-

sumatances a vary noglizent act, but if he retu:hed five minutes be-

rewtc A or,

forethe collision I camnot say that his absence from the looi6ﬁ§23;n-

tributed tc the collisioni for, on Mackenzie's evidence, it is
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doubtful whether the red light of the Muscoota would have been vie-

ible to the Yarra more than five minutes befofe the collisicn, the

ships being then a mile and a quarter apart. But whether it was five

fminutes or a less time before the collision that he returned I think

‘the admitted fact that the Muscoota was not sighted at & greater dis-
'Ftahce than half a mile is etrong evidsnce that no proper look-out was

being kept. Adop¥ing the kanguage of the Judicial Committee in 9The

|

5Bétavier“ 9 Mos,P.C.at p.261, the fact that she was not seen sooher
Zshowa “either that there was go look-out at all or that if there were
‘proper persons on the look-out they neglected their duty and did not
»:see what they might have seen. In either of theée vieﬁs thevfault woukd

be with the Master and crew."
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Holding as I do that ths Muscoota was exhibiting ,‘proper lightg, the
fact that she was not sighted by those on duty on the Yarra until the
vessels were no more than half a mile apart zatakXizkzx in ny opinion
establishes that no proper lcok-out was being kept on board the Yarra

at the relevant time, This conclusion is borne out by the evid-

ence of Patersen that.he eaw firom the fo'csle head of the Yarra, a

red light which must have been & port light qﬁ’the Muscoota saome four

A Py

- winutes before the collision.

-

(3) Did the starboarding of the Yarra's helm cause or contribute to
the collision?
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According, the evidence of Captain Sgrenaen the Yarra's helm was
put hard-a-starboard about a minute before the colliaion - According -
to the evidence of Mackenzie the helm of the Muscoota was put hard-a-
port ;t soume timg after the farra had begun to'swing in anawer tc her

starboard helm and when she was heading‘towarda the Muscoota. This
witness gave no estimate of the time which elapsed after his helm was
ported until the collision-but from his évidence as to the effect of
thié operation on the Muscoota I infer thaﬁ ﬁer helm waé portéd about |
'oneaand a half minutesAbéfore thé collision. If his evidence be cor-

rect Captain Sorensen must have under-estimated the time which elaba(

-after the Yarra's helm was put to Btarboard. The other aiternative
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-is that Kaekemsic-cversetimebe® the time which would elapse before the
She ’
Muscocta beban to fall off or the extent to which #t had fallen off at
luu.g:l— Asrara A¢ ' s M,«, /,4,..044444,! {u_('}
the moment of 1mpact/ Tn the circumstances existing at the time of

these manceuvres it would perhaps be unreasonable to expect the evid-

ence as to the lapse ¢f time to be quite consistent., On the whole I

infei that the alteration of the helm on the Yarra occured between 1%
and 2 minutes before the collision, and the alteration of the Muacéota
helm & very shott time after the alteration of the Yarrés’ .

But the question under discussion cannot be decided without first as-

certaining the relative position of the two vessls before the course

of either was altered. On this point the evidence of those in

charge of the ships, as is not unusual in cases of this kind, is in



,iblu to reoonaile. , Captain Soreneen and

-the aecond mate of the Yarra say that when they sighted the

Muecoata ahe was five degrees on the starboard bow of the Yarra.

. The look—out man Surraka who was atanding about 5 or 6 feet on the port

aide of'the centre line of the Yarm close to her bows,.signelled the

i
. s

Muscoota a8 being on the Yarra 8 port bougR - he s¢ys in his evidence

aq straight ahead. ' Petersen who was on the starboard slde

of the fo! csle head of the Yarra saya that he saw the Muaooota 8 port-

vﬁﬁlight{gq:¢sa thejstgrboardibow of the erra,_bgt as his position on the

L T
LV

‘k_f;?foPQQIeThépd'is not definitely gixed his evidence does not assist in
S fi¢i£g tﬁé'felafiveApoéitiona of the vessels beyong showing that the

Andrasen
Muacoota 8 port*&ight was ‘open to the Yarra. Arndxiizsmex the helmsman Of
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the'Ydrra'says nothing as to the Muscoota's position. On the other

gzﬁngackénzie the first maﬁe of the Muscootazmzxskx says that when thé

Yarra was about half a mile to threé-quarters cf a milé distant she was
) ‘ ’ ' <

f about four points (i.e.h5°) on the port bow of‘the1Muscoota so that he

; cbuid see her port iight and that abéut one and alhaif tp two minutes

. ‘ . ) \

;'afﬁer that helosf the port light and gaw hgr atarboard 1igﬁt.

Caﬁtain Wilvers says thaff%pen he came on the:p§ob_the helm of tﬁe

; Munco§ta‘wgs'hard - a - pors, ;nd_that'at that'moment‘the Yarra w;s

“broad_qff ny ﬁort bow". He“did,not.obser;e her'sidellighte but no-

ticed from her masfpea{a iight.s‘tha,t' she 'was“ ewinging. Horn, the se-

' cond mate; says that about two'minutes before the coliicion he séw the

Yarra "pretty broad on the port bow" of'the Muscoota, and a@parently
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on her starboard helm to croes heqébow. Rantanen's evicence

is very confused, but he says definitely that about 4 or 5 minutes .

" before the colliséon he lost the red light of the Yarra. It is clear

that at the momant of impact the Yarra was practically at right angles

s . N

to the Muscoota and acrosd her bow, It i‘s».quite impossible to re-

‘coneile the evidence of the witneeses on one sie and on the other, and

',ohe versibn‘orgthe other must be.féjected. The difficulty in decidiné

Y i

~ which véfgibnfto accppt is accentuated by'the fact that AnderseQZan

;{' @@§¢ bf the Yarra was examined on comméssion and I had no opportunity

f: Qf,e§timating‘the value of his evidénce; I have no reason to dis-

:

believe the witnesses called on behalf of the Musooota and I cannot

i,

J



; gy;ﬁccﬁiéievidcnce as sufficient to displace that
given by”tﬁcm.: I have already commented on this witness in dealing

with his contradiction of Mr Arnold's evidence. More-over I think it

. , , -
is extremely doubtful whether the ccllision could have occurgd if the
Muscoota had inffact been on the starboard bow ¢f the Yarra when the

.~ helm of the latter was pﬁt hard-a-starboard, in view of the facts

. (a) that the speed of the Yarra was greater than that of the Muscoota -

" (1) that the:helm of the Yarra was starboarded before that of the Mus-
coota was ported and _
(c) that in the circumstances the Yarra would propbably answer her helm

at least as readily as the Muscootas

In addition there 15 the fact that the look-out ‘man on the Yarra sig-

\‘5, ,na11ed the Muscoota as being on the port bcw of the Yarra. I therefore



7conclude,thatﬁwheh the Yafra'a‘helm‘was'pﬁt to starboard the Muscoota

was on her port bow, In that position the effect of starbqarding the

Yarra's helm would be to bring her across the bows of the Muscoota ,

ﬁhile if B she had kert her course or her heim had been ported the

hnksin vessels would have gone clear of one ancther.

”‘Iffiﬁd therefore that the action of the Yarra 3 in starboarding her

~helm contributed to or caused the collision.

.

‘ Hk.‘_Thé Quéstion whether the porting of the Muscoota's helm caused or

S ,4_'//

'!M-&h/;.“‘:ﬂ'.‘" SRR ol

1contfibuted'to,the collision;may be stated in another form vigie If

 tne MusOQOtafg hélm had not bqen ported‘would'she at the moment of

. ‘ ’ .
',1mpaetﬁ.have been’ at a point # 206 ft or more aw the point of collision



"; éizi;iéhgwguidfhévé happened évén'ir,hér

 helm had not been ported for the Yarra 1s 410 ft. long and the Mus-

coota struck her amidships practically at right angles.

' The gvidence on this point 1s scanty. Captain Wilvers saya that at

the mement of impact the Muscoota had fallen off in answer to her

pprt‘helﬁ_abput‘a point and that in his opinion if the helm had been

Rt
. N 1

- put down instead of up the collision would not have been avoided.

-

7

Mackengie says that it takes the Muscoota ffom a minute and half to

twglminutes before she would start to go off if the helm is put hard-

ﬁﬁort when she is close hauledl “Andersen the second mate of the

A

Yarra says that if the Muscoota had not ported he thinks theee ships




would have gone clear. Andersen's evidence must be read in the light

of his staement, which I find to be incorrect, that when the Yarra'é

l 32, .
|
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helmﬂstarboarded the Muscoota was on her starboard bow. - In this state

f of the evidence it is guite impossivle to find éffirmgtively that the
" action of porting the helm off the Muscoota caused or contridbuted to

the oollision, My opinion is that it did not having regard to the
shprt time which elapsed between theihelm being ported and the moment

- .of impact(and I see ﬁo reason why I should not accept tbé evidehce’df

Captain Wilvers on the question.
5. On the evidence I am satisfied that the Muscoota kept a proper

look~out before the collision - indeed this was not contested.
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The conclusicns at which I have arrived on the questions of fact

in issue aré as follows -

(1) The Muscoota before and at the time of the collision was exhib-

5 iting the prescribed lights.

(2) The porting of th§~Muscoota's helm shortly before the collisiop
did not cause or contribute to the collision.

(3) The Mhécootd was not deficient in éomplement or defective in
equipment and did not neglect to‘keep.a p?operilook-dut and was

not navigated in an improper or unseamanlike manner.

(4) The Muscoota did not show a flare-up or pyrotechnic light.

(%) No proper look-out was being kept on the Yarra before the ccl%ia.
: . on.



(6)

(7)

(8)

3,

The Yarra altered her course gportly béfore\the cdllision by
starboarding her helm ang such alteration was tbe cause of the
collision.

Before the Yarra so altered her course she was on the Muscoota'ls
port bow for some mihutes and directed her course to port across
the Mﬁsgoota‘s bows.

The Yarra falled to redncé speea or stop or go astern when ap-
proaching the Muscoota.

I find therefore that the Yarra cgmmitted a breach of

Article 20 in not keeping out of‘the way of the Muacooté, of Article

22 in not avoiding crossing ahead of the Muscoota, and of Article 23
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in not slackening her speed or stopping or reversing on approacihing

the Muscoota 1f she was uncertain as to the course of that vgésel,
éthat thoee in charge of the Yarra were nsgligent in not keeping a PXEX
‘propex look-out, that tﬁ§ colliaiog was cmaused by per negligence in
omitting to observe the provis}ons of the Articles.abovementioned, and
that hei negligence in not keeplng a proper look-out contributed to
the collision. I find thaﬁ the Muscoota‘altered her_course ahortly
: before the collision by porting her helm and so failed to observe the
: . . a : .

provisions of Article 21 but that such alteration did not cause of

contribute to the cocllision and was made in the agony of the codlision.

At the time when the helm was ported the faudt of the Yarra had
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‘made a collisioﬁ so imminent and pﬁt the Muscoota'in such a position
| of peril that the failure of the Muscoota to kesp her course did not
in my opinion amount to negligenée/ so as to make the Mumcoota to
blame. The Seaton 9 P.D.1, The Sisters iP.D.at p.120, The Bywell
;.Caétle 4 p,D.219.

In my opindon the‘position created by the action of fhe Ygr;a
in starboarding her helm was such that in the éircumst;ncea those in
charge of the Muscoota could not,by the exeezscise of Bmoh'ski;i'caré
and nerve as are ordinarily to be found ina competent sgaman,'have
avoldsd the collision.

I find further that the omission &f the Muscoota to show a flare
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up or pyrotechnic light did not cause or contribute to the céllision,
It follows that in my opinion the Yarra was sclely to blame for the

collidion.

In the action against the Yarra there'will be‘judgmeht for the

R Lot ok Lploeur,

plaig-tiff with costs and a reference to the,Reglstrar,under part 9
of the Rules to assess the damages.

In the acfion againsf the’Muscoota'there will.be judgment fof
the defendant with costs. |

The order as to costs in—ene-enee will'inqlude the ébsts i.of

’ examination of witnesseq on commission and the costs of the shorthand

notes., The coats of the reference to the Registrar will be dealt with
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in accordance with %x® part 9 of the Admiralty Rules of the High
Cbur‘t.

Liverty to apply. -






