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énd oﬁ these'fihdinge engéredISudé;énf 6n %hé 6l;iﬁyf3£ﬂfh; éﬁpéi;”'
lant for £M24—13—8 and on the counter claim for the respondents for
£lli7—4»5. | _

The sun of £424-13-8 was méde up as follows viz:i-

1]

£499-1%3-1v for the sheep agisted on Naracoorte@, £3910-8-3 for those

agisted on Fhecak Range and £114all—7 for disbursements mMi less "f
£11ve paid on account.

The sum of £1117-4-8 was-ﬁadé up of £836-8/— damages for
loss of‘1394 shéep werth 12/- a head lost through the negligence of .
the appellant and £28v ~16-8 expenses incu:red in efférts to recéver |
these sheep. | |

The first question for consideratiéﬁ is on what footing
the émount payable to the appellant for agistment is to‘be calcu;ateé.

The agreement between the.parties was partly in writing

and partly'oral. Before any written communications paesed between o




mfhef;;réiéé-fﬁe»éﬁpeliéhf(had agrééd'Qitﬁ“fﬁénigéﬁbh&éh%g1 manager
one Kimberley, to take on agistment 80uu sheep on certain specified
areas of land, The respondeﬁtYoung then telegraphed-to-appellant
accepting his offer and confirmed this telegram by a letter which,

so far as is materiai, is in the following terms viz:-"As wired today
reading - will accept 16000&cres, 6UUU acres and 2 lots 19uLVU acres
each early November for 6 months and notice 2 months before expiry.
if exten@ion required. Your men to at once see all boundary fencee
secure and water supply assured by repairing and erecting viee wind-
mills. 13d. per week per head. wrlting. please confirm. reply paid

I have now much pleasure in confirming this arrangeument and :
understand that you require this matter ‘kept quiet, and we will do- sc'f
in fact the drovers will bé told gou own thess eheep. I hope to have :
them forward in first week in November, or as near that as possible, !
i1t all depends on'tle shearing weather. ELach lot will be carefully i
dipped in Cooper's powdered dip, full strength; each lot distinciiy ’
branded, and also noseﬁ marked. 44U% merinos will go to the areas v

West of Penola, and the balance (merino and comebacks).to West of
Naracoorte. " , ok




ey ’

“Terms - 1id. per heﬁd per week. Payments, £120 per month balance to

be adjusted on removal. Term for the two 19, OUU acre areas to be

six months, and a similar term for the 16,uiu and 6,u0G acre# areas,

but with thesnotice to be glven. two months before explry of lease if
an exten8ion desired,"

A

The appellant replied by letter in the words following:-

"I am in receipt of your letter of the 14th inst., and I confirm the
arrangementsregarding the leasee to your.lMr Klmberly in aocordanoe .
therewith,

The original number of sheep to be g:d&zed‘pn the 16,000
and 6,ulC wmmm acre blocks West of Penola was 5,000, but as the forme:
tenant requires to retain 2,000 acres for 17 days after the transfer
in order that he may dispose of his sheep, I will be quite satisfied
with the U,0ul eheep as now arranged. : - '

: You understand that the balance of the money . fd due. at
expiry .of your lease will be wmade up at per head on the 8,00V sheep..
I will attend to taking delivery of sheep, and the necesaary details
as desired, also the fences and broughs, and I have engaged the nec-
€s8ary. good boundary riders EA ’

The respondent Young.wrote in answer to this letter )y o
“MvuV merinos will arrive at Ponola about end . of October or very
early in November, and will travel in two lois.

2,407 merino comebacks will arrive at Naracoorte about the

 same time., 1600 marinoe will arrive at Naraooorte probably aeven to
© ten, daye later. .
T e
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- the land in questlon for 6 months and that it would be practically

fimpossible to ascertain with any reaaonable degree of accuracy the:

i that the agreement‘was7that thelnugbcr of sheep to bc put on should

un the 25th of October YUHO sheep were delivered on Sheosk Range and Y ;
on 1lst of November 4Cuu sheep were delivéred on Naracoorte. o 'g
The appellant contends that the true meaning of the agree—

ment xﬁd was that payment was to be made at‘the rate of 1.d a head
a week fcr aboﬁt SvGi shhcp, and this contcntion appears to me to

be supported by the stipulation cont@ined in the ap;ellanté letter
of the 19th August ih which he says"you will ‘ﬁnderstand that the =~
balance of the umoney due ‘at expiry cf ycuf leasc will be made up ; ﬁ

at per head on the gu0u sheep.“ Haviﬁg'recard to the fact'that'

\

.
under the&.agreement the respondents were o have the exclusivc(of ’

nunber of sheep on the propertiea c:ach week, I think it is clear




e fixed at éouu or thereaboufs and that payment éﬂould-b;fm;ae
ﬁn}the assumption that éheép to that number ‘were on thé lend during
fthe périod coveréd by the'agreemehf. It would be unreasonable to
expect that the -appellant would give an exelusive right Yo gré\ze |
on the properties for 6 months without making provision for an ad-

equate refurn, or that he would accept é paymént the amount of which

depended wholly on the number of sheep the respondentschose to put

on the pfoperty aﬁd the lengtﬁ of time they chose to:keep;them there.
In fact 804y sheep were.putlén by the reépdndentg,é a,numbér‘approx-
imat%ng éé’hearly as p:éctiéablé‘fo-the édgg'agrééd'gfon; 3’0f these
#O&U ﬁeré'pﬁf'on the Shéoak Range prbpérty on fhe?25th'0etdber 1919
and were nbt removed till the 3lst July 192u a period of uO weeks,
MUuu were. put on Naracoorte on lst November 1913 and were not ﬁ/p

. removed till 30th Apr11 1920 a perloa o; 26 wueks, and of these '

12ug were then put on Sheoak Range and remained there till 315t July
1920 a period of 13 weekj '.;

The appellant is- in my opinion entitled'A
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to payment calculated on. the basis of 4640 sheep for 40 weeks at
Ld per week -~ £1010 = Louy sheep for 26 weeks at the game rate -
£65u and 12uv sheep for 13 weeks at the same rate - £97- 10/-; making

in all £1797-1/-. He is also entitled to £114-11-7 the amount
Bervied

found to have, been d@épeseed by him making a total of 1872-l~7a

Credit must be given for £1107 paid on aocoutﬁfleaving a balance due

to the apﬁallant of £772-l—7. The next question is whether the

appellant was under an obligation to take care of the- sheep while

on:this lgnd. In his ev1dence the appellant said thatkhe told

Kimberley that he Would treat the respondent‘s sheep as his own,
that he would look after them like he would his own and that he would

inspeet the sheep frequently Tne correspondenee shows that the

' appellant was to provide a man dnd horsee neeessary 40 boundary
"ride egch agpaddock to pay half of the man 8 wagee, and to find horse

feed to cart salt and specifie to eaeh sectlon of the land free



P e

jgof cost to the respondents to see all boundary fences secure and '

water supply assured by repairing and erecting windmills and troughe,

to attend to taking delivery of the sheep, and to adviee the respon—
dent YOung from time to time of anything which the appellant should

consider required attention.

In my opin;on ‘chere‘= terms‘of tne agreement imposed on the ap-
pellant the duty of taking such care of the: eheep as a reesonable
man would of his own sheop in the cireumstancee, and it ie unnecess-
ary to consider what rould have been the extent of hss duE’xx if he

had not expressly undertaken these obligetions.l

The next question is whether the appellant performed the duty‘

‘whicn he had 80 undertaken.

It appears from the’ evidence that when the sheep were removed
from Sheoek Range only 2438 could oe found out of the HOHO originally

put cn that property leaving a balanoe of 1o02 unaccounted for.»
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The learned trial Judge who had the advantage of seeing’

-x:called‘to give'evidence respectﬁng this shortage came to the“cohOIUSiOﬂV

that 15p of the number originally dellvered was a falr allowance for
mortality in the cireumstances. He was in a bettnr position to =s-
timate the value of the ewidence than this Court and I think his con-
.clusien on this peint should bz eccepted as ceérect. . Deducting from
the 1602 sheep unaccounted for 15% of 4040 - viz 6u6 - i% appeare ,
that 996 sheep were not accountea for. ' A~ to these ths trial Judge
arrived at the conclueion that they had ‘been removed from the property
some months before the expiration of the period covered by the agree- |
ment., He was guided to thle conclusion by the evidence of certain ‘
witnesses whom he acuepted as reliable and I do not geel myself in a
position to reject yis.findlng. :Aseuming the_fects to be esvhe-founé.
them_I.think>there is‘euffieient evidence'of Qegligeece pﬁ*the parfe
‘or'theieppeilaet tqumeke him res?gﬁe;blein damages tolthe extent ef,

s



the vélﬁé 6f fheée 996'éheép: Acbépfiﬁé“hié sstimate of 121- ﬁex

head as the value which was not challenged before us these sheep

were worth ~59f4@/- . No argument was addressed to us with reference.’

to the sum of £28u-16-8 allowed to respondents as damages in respect

of, expense incurred in endeavouring to recover the missing sheep.

1

The result is in ny opinion th-t the appellant is entitled to ﬁud— :
gment on hisAclaim‘forv£772—l—7 and the iespondents'égz-judgment ¢n
theirﬂcounterclaim.fbr xsxxxxszx 567615—8.
The;e remains the question of costs. Both in the

Sgpreme Court and in thié Court each pérty succeded in ﬁart and
failed in paft. Haying regard to all the cirdumstances I think
substantial justice w111 be done by leaving each party to bear his_
own costs cf the proceedings both in the &nﬁﬁvuupreme Court ahd in

this Court.
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SPRING V YOUNG.
- Ve ~? . Gy o . ¥ e ¢ :wéh- f: R i 4“‘5;

. !TUDG‘M’E&T: Lo i : v -, ‘o‘blo‘l.; <

. MR, JUSPICE ISAACS.
As to the appellsnts setion the ‘:znlji“(j{zeétion:'fsaé‘ as 4o thér o

termg of remuneration agreéﬁ apens  The eircumstoncee narrated in fhg
oral evidence coupled wi .th* the .terus, of . the -.let.t'era;.s,g_ the, poriles

leave nfi;,d.m.ib, t in my mind thet the gentractual intentisn. wes to pay

for "the 8000 sheep”.7s. the flock wae termed o%.the rate.of 13d..per.: '

hesd per.week]. Tha;ﬂxnrs@ﬁf?éﬁ :definite 8t ipqlaﬁlien 1ko ps 78120, o
per month 4ﬂ._su'.ms ‘the -v@t’»?“:i coumencing in .éféti'y November. and :~1ést'_§ng
six months certsin with qugibl e.extension, .,;qhd .%o pay "the halance”

on remeval Ton . t}g'gr 8990_,&3119@" is quite inc,qnsilstent,}w:‘u th-the. .. ..°

~»tq§pondax4ts _atea@ing 9f the , yarga in: in «t‘hi.s X espect, - "That "w@%;;: vthafr .

he, ,.wa"a; ..té.bé free: to. pu’g 88, W3ny 0T, a8 f oW Q;zat.é,.;.:hé #“pl Ve._aaAgd.-.u,;a-r‘x, thﬂ llla'zgd ,

fe#i,,,,-'ab.e whole of -tlle‘.-eét*?tﬁ‘%_rﬂii...é@‘ with :} t}.zé.. Tight of "‘Qx‘i“nﬂ-ﬁfé.’l".‘ ”

provided only he psid ;ijqrz,::‘;xggjinégxy‘,s,_a‘ were thers. lid. . l.pevr.‘h.cg_d;p'er_

week, There are other provisions in the letters opposed ito that resd-

ing, which has the furthsr disndventage -Q,tj'ft‘;'eing ﬁhﬁusine_sslike :and
imprebable. . The .gppenkar\gt 18 -entitled to judgment li‘or‘_thgf; 'ix;@ék,}qe.: , ',.

cslled "the 8000 shveap'.' dq‘ri,_ng‘;;ttm..éri.g_iaﬁ_,nyg-agreqd mriofd Of -'.g'txf
T3 K : D RN

mbnths snd for that . ',,a,:rf;ﬁ a'f};rthe‘r‘nu@her of 1200 sheep for an’

axtended period of shout three :mo._r;ths.//:Agjto:the counteroleim
the mein contest was an $0.the dominent mature of the bargain, .’ .

Th‘e,,léarned Jnage' - ﬁraatéég[i’; ,a's an ag;s,tnignﬁ« gontradl,y - ca.gti;:gc .

the bgrﬁen on the oppellsnt of sccounting forthe dissppesrance



2.
of the giesing cheep .and holding, that not omly hed the sprellant

failed in. thisfl, at ihat the.eviGence hsd poeitively satisfied
hia the lszrued Juige, Ath_at' the, e,pp‘e‘.ll?ig»t wae negligent snd ,ﬂ}ﬂj?\??
031158(11933o WP, T RS RORR TN LN A AL H

s EETO ey

I

The respondent malntasined the _correggz;csts' of this _Qﬁji.si on, The.

appeliant, d*%r,ig.ns the srgament yaised B contention that the true

qharac“te:iof the bargain wvg that of a smére letting of the gress with
Y R R T 4 A'-,Lﬁ,‘.ff EEER N LEE N I A ":L,g B o ‘*s_":“ ‘._j‘}

leeving their cupervision
T R A T S e A

the rigaj of placing the eheep on he lemd,,

end ore to thelr owner - the rzspondent, cxogpt for come epeeisl

Vundcruak}.ﬂga“e,z'preqsly get out in the corregpondence, - .
R S S A N (RN €1 T N I S e TR D DI R

It weg stremously srgued for the eppellent that no primery outy of .

ecere rested onm hinm, 'm?»t in feet sll neceszary o®re hed been ohserved,

and that if any of the specisl undertakings had been broken _the omg
e A R R U S TR SR -.‘ R 2 A,.«L.lv‘_\ F R A ¢ ’v‘ﬂ‘:;""

ey on the Yéepimdent to_ eshablish the fagt and %o prove affirmatively

thag the breach was. thé _.cqug§ of.the loss, .The ‘):‘e“ttgzj,s,pz?:;ﬂ

congtiluting the contrect }djol‘n‘eft 8¢y expresely which 18 the correet |

s mlnen FON R L e B

view, , The word "Leoee" end the word "sgistment” mre both ugeds

But mo simgle, word will detexmine ihematter, The Court mist look

to the substeroe of the trspnsootion in order to judge of ite real
R L e TN A SO 5 B A T "‘j

o F 8
B ST

azture, . And -.v}m';ye.‘\‘;g;r-,e part

& i38ve thelr languege smbiguous, thelir
csnduct in relation to,it le 8 legltiuwete guile to their commen .~

intentien,  Tor this Nayeham v Zast Africs Protectorate hj}.g}Q A.C,

533) 18 the moet recent wnd For ne the moet authoritative Qg}q_}si;d:q. .

1o
Akt
55’0 -



5. |
Thers sré several reasons Tor soneluding that the lesrned Judge wes

vight in attributing ¥o ihe bargain the daminanc choragter of on

agistment bargein, that ic one which the. appslla it egreed to receive

N

S

end take delivery of the respondent's sheep, plsce them'in‘his.padﬂocke

re-dsliver them to their owner on demend, One very gooﬁ resgon 13

-~ st

thst the apﬁgllant himself wued on 4hat bssis, f ‘The statement

of claim isg oop;ously eloquent o8 %0 the coﬂtrect being one of agistmen&
SRy g i o 1:_ i K i TN ¥ oy RS ,.-.,';.'-A_A, l}"

hoe condnctsd the c28e ond obfoined his Juugment on the ‘basis of the

olaim bheing for agistment his notics of appeal confirnm the Vxﬁw.

o ot W s W - p
n«“v," Dgr e Wi IR ;.-,",:'-éw" RV

and the sttiaavit in Bupport of the nevics 0f s; peal conkinuea it.

7
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T he agresmsnt ie aﬁmitted ol beth eidea ‘o he partly oral Ané. par‘ly

written it is chvlous that some pebsxble dsziaul.g of the ota*uue :
o G LT e e s wR g e e R gt A Co
¢f Froude which might heve heenvyleaaed was eutirely_avoiéed if the

T s
L oot

asreement were one for aviefment instknd of & 1ett1ng giving axolueivo

LT AN S} N 2 "”‘

rights to occupy lend Bnd néé the grass. - See for instance Hapters

[ LI .. . G v
Pl : : PRI A A PRSI i BRI FOR DA

¥ Green (ho g.n.L. en") “nd Jones v Flimt (10 A% ﬁ.'vas), A cgurt

Tt
. oy -

would not be evger in t‘hoge circumsiances Lo permit 8 pariy Juring

AR I PR R S ST It T I ot

AT IR : s el 3o

the srgument on @ppeal to entifaly‘ehange front »and ssswmuse sn incon-
sistent ettiinde on a.ﬁquptful;qugstioa,qf.iatentﬁqg;;n order yéﬁquid
liability ori a eross-claim baseu on ihe fwidementel’ scgnrucy of le

PR Co ey ;,,

own. . Thet ;g‘quite.diifergny‘frgm xeliangs,qnaqpmgAapeq;al,gpq;;fieg-

tiong  1f sny c.ntmined in the contrect soleng s & considdent f
pooition is meinieined,  But spart from the .yaeation of inconsisgteney /
| il
i

/



4.
the sgreement is in faet and truih of en agistment chearseter. In

vlew of the evidence 1! is guilc unnecessery .o detsrmine wh:ther it

ig g primarily © simple  ggletucad burguin xidth 81l lie comon
law liahiilties, plue somesuper-sdded ohligstions expressly undertsken,
or whether the appcllante obligotion of care sriges hy rezson of the

exprese promise moade by him o tre2t and leok siter the regpondent's
sheep ag hig own. In either case, 58 the e¢vidence siuewsg he agreed
to reeelve and take <elivery of ths shéep,‘he Ciﬂ| reoqlve and take
‘delivery of them, he theptowed hy himself 2nd hils wen wome ponsider-
ahle =amount odf care ouiside the speoivi undsrtasings snd his express
. ' clsim .

avermente in his steafemeny of axican asre that he “agissed“,thelsheep,
an¢ olalmed "for the sgistment, feeding and tsking osrs of cheep™
for the responlent &t his recuest,

He woe in cither mspszot 8 hallee of th¢ sheep, 2ndl 7 such hie

obligetion ot the end of ihe . ballment wow o Beve there the sheep he

reaslved for the builor to iaks or slus %o sccount for %helr shoence

(Coldman v Hill 1919 1 K.B. 443)s Es acoounted patiefsclorily
to the Lesrned primory Judgs for a conslderenle numbear of the sheep
undelivered by eateblishing 8 certein prohahle mortalidy. But =5 te

a2 large mumbsr he has Isilsd, By redson of ithe onus ef proof, ané

of the 2ffirmative orsl evidence to which the learned Judge gove '
substantial credence, snd 2is0 tsking in%e congideration the oppellent'
o wn deeldred ovinion of the eatimsﬁeé probable shortsgs, ths
appellsnt hae failed to redeliver or satis faestorily accgﬁnt for 99‘
gheep. The velue of 18/= per hesd <hich the leorned Judge pleced

on the mlssing sheep hze no” been chellenged, and therefore the

appellant is responsidle on this hesd for £597./R.

Uther iieme are not challenged.
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Judgagnt Rich.d.

The appellant obtalne! a udament on his claim and the respondonts obtain-
ed v juagment cn thelr ecunier—ciaim. Ragi: of the partieé contandg that
the Learued judpe An_sd Parsons .az pot wvar.ci him sufficient. The
appellanth aciplaint wlth respect o his own clalm 18 tha% the centruact
wag not properly internreted with respect to the LHorms df payment.

In tire telegrmn of Aupuast the %4th. arve theea words "Il rer waok per
head", they ars not accompanied by any reference to the number of shocpe.
The learned judge consldexed that they meant only I&d'par geeKk pér head
for avery‘shaép actually on thevlﬂnd and aof course only for the time 1t
waa there. The appellant's argument waos that whon the whéls of the
clroumstances ;ere locked at and the conversation between the a@pellantv
ahd the representative of the respondents and.p&rtioulaxly when the ¢or-

respondence was read thae fulr and reasonsble meaning to be gathered was

that the terms were that the rempondents weregd entitled to graze the
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mole of ule Tlookd #o00 op themeabsmta ool tha nppellant

lod %0 .;1#;raenﬁ ot tho rate moatlenad for tha wholo flock,

57 nes.  In ny cpinben the anellanta? ammment 1a porre

mat be vozied BO3erEinglye

—_

ams t¢ be entii-
ghetber 90 [Tased ®l

gt and the jJuygment d

A more JAL{iouls auaation  9AD rainag on bonals af the ogpoli~

ant ond then foxr *

nise at the %2l

21 hal ruled that the o8 of

he £iRss Siwe An tia hietory cf e orae.  The bonfried

mrmm;x"sgﬁ' for miaciag aneep

1ay upon $hu appoilant and that be Lad fallad to discharue the onuBd. -
i}w’: [ om.testiny b0 7oling loogna:t Counsel D aot an Of, anond s ol

17 aoundg gl sartaindy

swotd bhad 41i7lonlty beomrso 1% sowd s AT

the 1:he sant natirs =. W6 £0deiona Dubivua e raEbiute Loanbudd

of haln , o geiskeb Jur Lpdotnont Cjaveldving ms;xm:‘:mniu IR S TS

ballee 13 4 4. 1T e 1
o L3 r Tule wma n pavarael X {orm

tra antegs Of L 183G = @ Tottiug & %W
el woudi be aiffioclt ¢ uphold

gt thod shuoeAamier RV sirn.rotanam e bt 1o aenyimod 16 s .08

arondy Looki: 3 ot tha a4 vatarlal we 1ot po W2 $ha acnshizdon

in the ancellontts Tovour -° o the tarna oF raymoant 1o nnbinfiad
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Mole T uls Tlogkd U000 or thoneabopta ond thae awpellant was t¢ be entit-
lod %o .maznugnt at {49 rate moationad for the whalo Tliook, whethar a0 [Ta%ed Ml

3r nate In ny opinkon tae anellanta' armmont 1s gorreot and the Jiugnent o

met Do voried nauordingly.
A mare MAL{iouds queaticon was ralsed on bahalf of the agueli-

an% ond then for the fir.s Swwe in %ia hletory ¢of tne erae:  The lourried

nie at the trial had miled that the amue of ascuuntingd for miasliag shoap

lay apon $he appollant and that he Lad failed to Glachorie the onul.
Bous i owtesting oo 2oling  dearbos Couasel radict aa od anond godeh

1F gound gmnld s sgrtedndy wvetd tueh dl/7lowdty beganco 1% sewd adiow
the ithe rent  nataxe =0 tne  rola:ilona bubivua tie FalFbiudy  Laobhoid

of fHaln , o g.ntret dor Lpiotment  lavelving resnossiodlitl 8 oF
S AR

baddae 3 ¢ 4. 4T wus dn the aatere of o 1Gumg - o lottio;: =g

e o 1o pde mpaoa paversal o foem wnd oouli bo dlff10clt e uptold

at shed stu-e ssder tny siteonitanom e bt 1o oerviomoed L6 im0
amidy  Leokd:p 0t the oo vatarial e les pe $o the gonclhiniom
in the ancellontt: Tovour -= o the segns ol payrant I we 2ofialisd



