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and en these findings entered en the claim for the appel-

lant for £424-13-S and en the counter .claim for the respondents for 

£1117-4-t). 

The SWfi of £424-1}-8 was made up as follOWS viz:-

£499-13-lv for the sheep agisted on Haracoorte., £.910-8-3 for those 

a.giated on Sheoak Range and £114-11-7 for dis·bursemenvs ~ lese 

£11~~ paid on account. 

The sum of £1117 ..... 4-S wasmade up of £1S36-8/- damages for 

loss of 1394 sheep worth 12/- a head lost through the negligence of 

the appellant and £28v -16-8 ex~enses incurred in efforts to recover 

these sheep. 

The first question for consideration is on what footing 

the amount payable to the appellant for agistment is to be calculateQ.. · 

The agr.eement between the parties was partly in writing 

and partly oral. 'Before any written communications passed between 
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t~e 'fJJ.rtie's. the appellant 

one Kimberley~ to take on agistment 8uv0 ehee.p on certain specified 

areas of land. The respondent Young then telegraphed to. appellant 

accepting hie offer and confirmed this telegram by a letter which, 

so far .a.s is materia.i 1 is in the following terms viz : .. .:"As \Vired today 
reading - \Vill accept 16000acres ~ .6uuu acres and 2 lots 19u0u acres 
each early November for 6 months and notice 2 months before expiry 
if extenSion required. Your men to at once see all boundary fences 
secure and water supply assured by repairing a.nd erecting .,._wind­
mills. l·}d. per week per hea.d. writing. please confirm. reply paid. 

I have now much pleasure in confirming this arrangement :and 
understan¢1 that YOU require this matter kept quiet,· and we Will dO·SQj[ 
in fact the drovers will be told }tOu own the-sheep. I hope to have 
.them forward in first week in November, or as near that as pQssi'ble, 
it ali depends on·t~fJ shearing weather. Each lot will be 'Carefully 
dipped in Cooper's powdered dip 1 full strength; each lot. distinctty 
'branded, a.nd also nose~ marked. 1~v~/:) merinos will go to the areas 

West of Penola., and the balance (merino and comebacks) ,to West of 
Na.racoorte. " 
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11 T_erms - la·d. per hea.d per· week. Payu1ents 1 £120 per month balance to 
'be adjusted on removal. Term for the two 19,000 acre area.a to be 
six months, and a similar term for _the l6,v0u and 6,vuC a.cre"-a.rea.s, 
but with theStnotice to be given two months ·oefore expiry of lease if 
an extenliGm desired. 11 

The. appellant replied by let·~er in the 1vords follo\'ling:~ 

"I ~n in receipt of your letter of the 14th inst., and I confirm the 
arrangements regarding the leases to your- Mr Kimberly in accordance 
therewith. 

The original number of sheep to be gra~ed 9n the l6,u0G 
a.nd 6,u.Z·- acre blocks West of-Penola was 5,00c, but as the forme:c 
tenant requires to retain 2, OOJ acres for lC· days after· the transfer 
in order that he may dispose of his sheep, I will be quite sa.tis_fied -
with the 4,0\JC sheep _a.s_now arranged~ 

You understa.ild that .the balance of the lllOn~y f.p due. a.t 
expiry ._of your lease will be made up at per head on the S, CJOu sheep. 
I will attend to taking delivery of aheep,~ and the necessary details 
as desired, also the fences and troughs, and I have engaged the nec-
essary. good boundary riders. 11 • 

The i:espondent Young wrote in answer to this letter ' .. 

"4:uu~ rnarinoawill arrive at Penola.a.bout end-of October or very 
~arly in November, and will travel in two lots.· 

· 2,4-uJ muino comebacks will arrive at Naracoorte about the 
same time. 160;J marines will arrive at na.ra.coorte probably se.ven to 
ten d~ye la..t.er." 

'(_,,,,·~·w..:·:r~ ... ~-----;.:'· 
. .-· ...... - ·. '\ 
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the 25th of October 4u4o sheep were delivered on Sheoa.k Range and 

on lst of November 40vv sheep were delivered on Naracoorte. 

The appellant contends that the true meaning of the agree-

ment t'/1~ was that payment was to be made at the rate of·l:d a head 

1 a week fer a.i:>out s .... ::.;.~ ahaep 1 and this contention appea.rs to me to 

be supported by the stipulation contained in the ap1:e lla.nt~ letter 

of the 19·th August in ·which he says 11 you ~fill understand that the 

balance of·the money due at expiry of your lease will be made up 

at per head on the SvuJ sheep. '11 Having regard to the fact that 
. ~ 

under th~ agreement the respondents were to h~ve the exclusiveio! 

the land in question for 6 months and that it ~vould be practically 

impossible to ascertain with any reasonable degree of accuracy the 

number of sheep on the properties e:ach week 1 I think it is clear 

that the agree!ilent was that the nuiiber of sheep .to be put on should 

• 



fixed at 80uu or thereabouts and that payment 

/on .the assumption that sheep to that number· 'Nere on .the land during 

the period cover~d by the· agreement. It ~ould be unreasonable to 

expect that· the ·appellant w9uld give· an exclusive right to gra,."\ze 

on the properties !or 6 months without making provision for an ad-
. 

equate return, or that he .:would accept a payment the amount of which 

depended wholly on the number of sheep the respondent.Gchose to put 

on the property and the length of time they chose to keep them there . 

• In fact 8040 sheep were put. on by the respondents.- a.. number a.pprox-

1ma.ting as nearly as practicable to ·the Suo.c agreed· upon. Of these 
' . ' 

4-o4u were· put on th'? Sheoa.kRange property on the 25th October 1919 

and were n~t removed till the 31st July l9~u a. period of >ItO weeks,:· 

lfuoo were put on Na.racoorte on.lst November 19.19 and were not .• /~ 
< :. ' ' ' • - •• ,. 

removed till 30th April 1920 a. period of 2b weeks, and· of these 

1200. were then put on, sh,e9~k .I}~ge· .~d:;I"~m~iBed ~he~,e. ti~.l 3ist July 

191;0 .a,:P~.;:j,.o_d."pf _13' '~.e,~*A:• · .;!1?-~,, .. a.~~,ell~t '~S· in ~y,op~nion .~ntitl.ed · 
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to paym-ent cal<mlated on. the basis of 4040 sheep for 4-o weeks at· · c 

ltd per week - £1~10 ~ 4-0\.Jv sheep for 26 weeks at the same rate .... 

£.650 and 12uu sheep for 13 w·eeks at the same rate - £97-10/- 1 making 

in all £17S7-l~/- • He is also entitled to £114--11-7 the amount · 

. i'i:lJa-'f!.'t!d . . . . found to have. been ,e.eaa by· him making a total of £1S72-l-J. 

Uredit must be given for £11vC paid on acco~ leaving a balance due 

to the apJS llant of £77 2-l-7. The next. question is whether_ t.he 

appellant was under an obligation ~o take care of the sheep while 

on.thie l~nd. In his evidence the."appellant said tha.t)ihe told 
'' .· .. · . . ' . . 

Kimberley that he would. treat the. respondent•s sheep as his .. own, 

that he would look after them like he would his own and that he would 

inspect the sheep frequently. The corre~pondence shows· that the. 
J- . ·.-. 

appellant was to provide a man and. horses necessary to boundary . 

ride el:}ch &Jpaddock to pay half of .the ma.n 1 s wages, and to. find horae 

feed~ to cart salt and specific to each section of the land free 
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!· of cost to the respondents to see all boundary fences secure and 
l 
r water supply assured by repairing and erecting winwnills a.nd troughs, 

I to attend to taking delivery o! the sheep, and to advise the respon-

1 dent Young from .time to ti1ne of anything which the appellant should 

consider required attention. 

In my opin~on these terms of the agreement imposed on the a.p-

pellant the duty of taking such care of the sheep as a reasonable 

'·! 

man would. of. hie own sheep in the circumstances, and it is unneceea... .j 

•. 
ary to conside+ what would have been the extent.of ht$ du~as 1f he 

had not expressly undertaken these obligations. 

The next question is whether the appellant performed .the duty 

which he had so undertaken. 
l . 

It appears from the.evidence that.when the sheep were removed 

from Sheoak Range only· .. 243S could.be·found out of.the l+Ol+O.origina.lly 

:put on that property leaving a balance of 1602 unaccounted tor • 
. '• 



called to give ·evidence respectiJng this shortage came to the conclueio?l/ 

that 15% of the number originally delivered was a fair allowance for. 

mortality in the circumstances. He was iri a better position to es-

·timate the value of the evidence than this Court and .r think hie con-

elusion on this point should be accepted as correct •. Deducting from 

the 1602 sheep unaccounted for 15% of ~0~0 - viz 606 ~ it appears 

that 994 sheep were not accounted for. As :to these the trial Judge 

arrived at the.conclusion that they had been removed from the property 

some months before the' expiration of the period covered by. the agree-
-,,} . 

ment •. He vvas gui~ed to this conclusion by the evidence of certain 
' . . . 

wi tneeses whom he accepted as reliable and I do not geel myself in a. · 
position to reject l).is finding •. Assuming the facts to be·aa he.found 

them I.think there is sufficient e.vidence·of I:Legligence on the part 

ofthe·appellant tomake him responsible in damages to the extent of 



the value of these 

head as the value vvhich 
IJ.j· 

were worth £5'1[>-lil~. · 

to the sum of £28u-16-8 allowed to respondents a.a damages in respect 

of. expense incurred in endeavouring to recover the missing sheep. 

The result is in ruy opinion th~t the appellant is entitled to jud-
, -t:O 

gm:ent on hie claim.for £772-1-7 and -the respondents·~ judgment tn 

There remains the question of costs. Both in the 

Supreme Court and in this Court each pa~ty succeiied in part and 

failed in part. Haying regard to all the cirdmnstances I think 

substantial juatice'will be done by leaving each party to bear his 

O\Vn costs of the proceedings both in ·the -.m Supreme Court a.bd in 

. this Court. 



en the for £772-1-7 for 

respond.f.': .. nts for 

oT ·~-p.re:.J.. 
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. JUDGMENT.· ~ i ....... ·. ·; ,_ . . ~ · Mlk JUS!l'IO!~· lSMds •.. 

te;r~~ .. of.;remneration agreed ~pon. ~he ctroumstanoee narrated in the 

l&.~.Y ... 1'!-.o,;do~~ t. 1~ mi. .. mi~~>Jh~t ,:tll.e t:aontr~~tUiil:l-·. ~ .. ~en:ti'n\~1!18 ~.to ··Pfl.7. 
. • ... . :0:.. : . • . ~ < . ., . 

f~r !!t~!· ~oqo · ah!eP'\~!ii :, ~li~ .noo.lf ,wa! ~·~~~~l ~t ;:1i~~ .. ra.te ::o.t :tt!•:.,,;per~.:· . 
. • •• <,,·< . . 

h.e~.a l)t.r.-·~w•~I.tl.~ ·. · fh~,,,expr•~~.,~~d.:.~:e~~.n1 'I:•· •. B~i'n~.+,"t:i,n_~.to,paJ\~i~.!:l·,;·; ···;"'~. 
: · ... ' : ·' •' ' .. ' . ' ' ' 

si~ mGnthe .. ce.rhin ·'l!ith po~sible ·.exteneton •.. ~.lia..,tca .P~1 "the b!ilanee" 
. . .. . •' ··. . . . .. . . . 

. . . 

-re,~pouae~'t!e .·rts4iz~g :ot '.t~ll .. ll.$r~BiJ:l,:in,,th1.s .;J,o~,epe~~ •. ~ ·.-.~hat ·w•·~·;;t,:l:A~~:~, 
: : ,' ' ·· .. , . . . . . . ·- ;- ·''. 

-~:-:. ': . . . . . . . .··. 

P~O.~i.le.d. e_n+y .he .J)~,ie\ • .f.o~.·:~·~·· m•.J,I.Y :.~.a. w~:re .. ,.the~!:'· lid•: :.~.per.;~-~,~· .P•l'. 
. . . ,. ' ····.· . . . \ 

w~e.ll:•. :l'lu~e ar.e ~t~~ez· .:.PZ:.OT,1)!ii,..o;qs .+~ ~,he ;:~e..~t~rs •.. ~~po~"dyto ~~~t,~f!~~~ 

1118 1 "\f.hic~ ha~ :,the furthar.~1S·~4;vant~~e ~.:t':~t1ng UhlN~inU~~k.e:iS.nl . : . . . - . . . . ·... ' . 

iiD~re~a~le~ . T~• ·~l't~el1,•~t ·JB :.~~~1 ~h4: .to •• ~v.lgme~~ fer.. th;:,n,oc~;.~··· 

oell.ed ''.tb:~ eopo sheep~ d~~J~g;>t~e.~riginG.lliJ·,.·agree4 Jl!l:'l'h,4:.:oi;~tx 
. ~I(. . . 

sna ,tor .. that~~-:a,f!d a•.f11rthe.r nu~b~r :G~ 1200 e.h~ep. fo.r. an· 

tht. lll!'in ~~ntest. W?IS.'Iil~ tG.i·lJ:be. od:C):J!1:1nant .•. :q~t1lre .. o,f: .;~he,baqain.·; ~~· ', '', , . · ""'': ... ....... or.r:••· jl.t. .,.~··' ,.~ .- ~.- ....... ,0 ·•u····;~··-. •.... ~ ~,. .,~, ........... .,.·"· .. ~~.-: .. ·. . ··: · . · 

\ • t-

The.;learned Judge .. tr&Btea,:>i!;.as ~n agia:tment·<JGntreote .· ca.sti.Dg,:•r .. 

the burden on. the op}1t1llllnt of ace onntlng for the d ieappeGranoe 

. j; 

. : j ' 

I 
l. ·. 
J.:t 
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fe.ileil i:n ·~his/., lr~t ~h~t th~<;.cVillenae)l!fd podt.lvellT Slilti.a:fted 
' . : • . • .A ' - ' ! -_, - - ~- ., - . : ··-· .-_, • - - ' ' . - ' ' 

, ... ;_-.--.. '., 

The 
.·:J • 

. appell.~n~. d.u.r~ng the· 'lrBl~ment 1·.a1se~ _li'. G(lnt.eni;i~n that the.,1;rtte 
~.-•! ,.• -~-~ 1 f' -•I ,.t.·'l'·,_h•r, '-- f,--·' - .• \? '.•,,}"(. r."'\f,. •,_,;'· ·-.- ,;.,;_~-: ... 

oh:o:racte~ ,of, the bargain :N,~~ th:>t of a ,me:r~ ~e:t.t_~ng o~ thfi! g:ress,-wi_t~" , 
'.I·----,.-. : ;- ----~-·: • .. ,}•·-;-:_,_, · -~-~~---·-;_: ·- -··.: -·-: · .. -:>-~--.~-- f;;.·._ ,, -~-~--i'.l~ ~-_,.;·· --::.. ·,·\;:--·,r,-·:_;~-;;:·~.,.._ 

It _\l'll6, at:rern~OU6ly ;;;:rguet1 ... for tly: ._e.pp~l].&nt: ths_t I\0. ·prim9ry duty of .. 
• _- .- ·-' -,- ' J- ', -. - '' . -· • • - ., ~- ' ,\- ' '- '~ j ' ' • - ., •• ' ' '.• " .• ~- ._ ·,.. . -. •' .:-. ., •• , • • .,_- -. -~- ;;: 

Th<: Cottrt mast . look 
?, -. ~ - ;-· >;-,, l:;>~-.,.' 

their 
" .. ~-· 

cH~nduot in :reJ.atton to J t. j.e ,a .H.ei.l:i!llt'<t-e ,,gu.l1~e to thei.r, l,l~IUJnon ,, 
' '. -_ -- - . • .• -.. ; ~l,c; • • • '- :_: ._ ·' ;_'- '- ;' .. 
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right in nttr~buting t·o. the 'buga1n the d-omi~ant cMraoter of an 

• , 9 ' : • ', • , • • -· ' • ·: • ., • , - • : • \ , : • • , ;_ 1 .• . • • ., ~ f · · . . ::· \ 

end take a eli 'fery o£ the· resporiol!rit 's shup, phc~ · them· 1ri "his: peaaoaka 
> , .. 

'· 

One very good rt sson is 
. .; . .I 

'J)be sbtement 
'··. ~-- '· ~ ~-·~- ... ~- •' ~ : _:_,· ·:-

of oie1m is oophu.sl;v eloquer~t us to the contract being one ot" agie'fimeri'l;, 
• '•.1-:_'\,'' •.· 

h e coniluote4 the esse O%lil. o:nta~ned his Jdgment on th& "b:tsis ~f ~~e 
·:-. 

' . . . ' 

olaim being for egiStment his n~t1.C?~ of appeH confirma ·the view, 
'· . "'; . (; . ~ ;'' .'. ~ 

anil the a:r:(Uni t in support of the no ~l.cu uf spp6al conHnuea .it. 
:' , .. , ,_ 

. ·· .... ~. ·. \ .... ., ~~' ' . ·,· 

v.-ritten 1t is chvious that so:ne po&qi ble diffieul t1 o:f tb£ St.atute · 
•• ~-- ·. ',\ . f" _:_.) 

cf frauds wl:l1oh _might have bfltn pl6ad.ed was entirel.Y aToideCI lf the 
; . ~ . . ·. ·-:··_ ~ • !• • '• -i • :. . :: -~ 

agreement Wl!rll one !Gr agistment instF.ad Of a latti.ng giving exollleiYe 
,. ,,·.'··· '· ,, .: 

rights to ecotAp7 lend ana use tl11 g1·aes. · See for 1 nabnoe .!z!..!!.:!:! 

A Court 

woult'l not be euger in ·thou& circ~:matanoes to permit 8. party ,1uring 
' .; . ·; .-·. -~~-

the. srga.ment en sppeal to enti.rely change front snd "sswtul &n lncon- · 
··,· ' . .-·- ,--!-,: .. 

. ' 

s!.et&nt erttituc.e .:on s ,Cioil.irtful.question of.i.atentton.i!l orll;er to~a:void 
•. ~ .. -.- ··,_ -~· ... ~····r•.-'• ·· .. ' ... .' .. •.:.,. ~- •' ,;•,; ·.·· :~·:··.':·~··· '-\ -~·._:• ·<'r"."-"-... ·::, 

.... · ·~ ~ 
l ~ . • ·-:_ ' " ., :; ' ~ I' ' ·., ;, ,· ;', '•. -,' '·I: '•' 0 ~\·~:·,A" 'it : }, • 



the £~grr:ement is in fact an(1 1;ruth of en 'lgistmcnt ch"Jraot~r. In 

J.nw liabilities, ()lUI:! $0lll'!SUper-aili)ed obliffStions !!Xpreanly ~Ult]Erta'ken, 

or whether the ar:pellf>nts obll.gotion of O>'ll'~ arises l)y l'eeson of tJ-,,, 

shet:!p as his own. 

c1e1m 
~V€r.nento l.n hit) utl!!t.ewent of ~.U~:kicl!:l o1·e that he "agis!ed'' tht' sheep, 

' ' 

for the reeponaent at hia.rer,uast. 

(Coldman v Hill 1\.119 l X.B. 44Z.) • 

umleli v~;red. by eatttblishing § certain probable mortality. 

of the 9ff! :rmAtive' oral evlu ence to which the le arnea Judge gel'e 

substantial credence. ~>m1 a.loo taking l!!tO oon~ideration the appellant• 

own Clf3clareii o.uini.on of the -<:atim&t~l! probable ahortags, the 

appellant hae failecl to r~dell ver or Mtis faet•oril;v !OCH.l:::·unt for 99, 

sheep. l'he va.lue of l2/• ptt· hui! •:hiah the lornea Ju,'ige placed 

9yrpellant is run0nsible on this ht:.ld for f.f'>S7 ./2. 

Other itGms are nol; ohall~nged, 



Rich.f.. 

th~ lo<~rne~ ,judi..;~ An .. ):l,a P.!U'fl'~ns ,,;le not ,..,~.,.,.,:l.r.,.c;:.:·: him suff'1oient. 'lhe 

appellant'u oomJ,Ih\iut •Yitll reapect to hia o~1n olaim 1e thatl tile oc.mtr<Aot 

:•1:..s not pr•)pc:rly lntorpretod 1U th :roa:rmot to ti·l~ torrns of payment. 

head". they ar~ not aooompanie(l by any referenoo to tA.;J m,1aper of snoe}'h 

Tho l~arned jutl~o oour~~ 1-ictred. that th"Jy tr.l!la.nt only I 1d por week per hew:J. 

to~ every !!~beep aot1..1o.lly <J:n the! b.nd and of coureo only for the time 1t 

..... 
olroum~tanooa ~Tare looksll at and the oonvereat1on bet"te~m the appoJ.lwlt 

and. the ref.,lr~enta:Uve of the rQspon:lentfJ and particularly vrhen tho oor-

reepondemoe wvas read tno f~.1r and x·easonablo meaning to be gatho;red wa.p 

tha.t the t<lrrot~~ were that tho repondont!iJ were~ ent1tled. to graze thet 
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,nolor.l o:::r t•U tloc};f( r'/.>00 or tho:::ootl.bWt:l r ... r1r.l. t,he "'t>rGllant WII'AG to bo .,,·,t;U­

L4Kl tc> .:;,a.-;tJfmt o.t t:·.o r::\to f.11)!ltiO!l'.!ld. !C)t' thf> YWMlo f took, wh~ltbo'l.' 90 r;rr.a~d ac.t 

lllUG.. OG 'Y n.l io~ Q.O<JOf(,i).o~l~t • 
A tr~Qre ~~u·:naul1i quiJI~lU<1n •:m'll t:ti.1GQ~1 o:1 "bc"l-lA·U. of tt1~ t~>~IOlJ. ... 

:\~•;l:·::O not tne t,;r:11U ha.~ Jr~ll••'· i;hat tht onull of twet.:J'.Vltlis'i& tot: miil~l~l\7: 4'Jneap 

la:v ~J'PQF'\ thD n.ppol.l.M~ nnL'l that ho }•~d tli\.ile~ to d1BOh€U'~~o ·tho onua. · l~o,J:.tL··''·' o:;;:.t.u~tin:.~ t:.·:: r ·J.1n::; .~c~:·.t'r.~•·:~ O.:'ltvl·,cl r.:.:.1<h.:·i .o.r~·f,r,i·.:.~.on~ :-J:,lob. 

of tlQ1u .... ~ ... ,J~l'·.,ot ;:t:•t .. g1·:t.t<Ont · 1::volv1nG .rotstlO.}u1o1l1t.1 .';l .-.;.' 1,, 

bi.\.tl·:~c 1.3 ·l L. 1 '1i ·::1•.:. 1 n tr,,; ·H..&.tU.~<) o.t ~. .l_e•,.:iG - ;.;;. i.~tt:\.ti /. ~:!: · t: .'.l 



2. 

RQGt oo vnrio~ ao~or~injly. 
A tr~Qr~ 1U.:C:Cl~1ult ct:lQaU(,•fl l'ffVJ .l'(i.4Sio~;l em O<)i'l.n.l.f of tr1-s: fl.~>;,Jol.L .. 

j•~:.l~·:;e t.~t t11a t~1al ha.;i :rt~l••'· that the onu!f. of ttaOtJ·.~nt1n~;a fer m1flr:1Jllf.: #ne~p 

la:v llj.)Qn tt.~ n.prJoll.Mt M•'l tl;~At ho i•JJ~.'l tailed t•-' d1aoho.r~~G ·the omua. · 
l~-.~:•C.·)1., ~~=~:.t.o~tin:.) t:.·:: r·J.1.n::; JiJ::· . .t"r.::J.:: {)."ll,H)·JOl r .... ~Lh.:t ru1 l•&-, 1·.:.:;on~ :i·.J.ob. 

of t,;,.a1u ... ~1·.·i·.t:r .• ot :.'~:•t' ·.e1·: !.~.:)OUt i::volv1nr, J.>GlBp,.,.iiJl·~dliU .';l .~;; l.•, 

b~\..tl•=,c i.J ' :L. 1 t ·:u.'.:. :ln t?•'-' ·!I.A.tt:.::<$ o.i ~ • .l li•.:~:ijQ - •::. i.~t1i:L: / :::r · t,: .•.: 
T' 1 :l '< .. , 'L '' •··• ., ' 1 ,.•• ... ' .•• . ,, 1· ·: ~ /f '!.;.1 , ' 'l t t•·' ' ' l•U ... . .. ~. · .. z .• \l·.r 1fl. ., , 1 Ql'm .. "n , ,yo-,A •.•• .~.u ...... .,l. o.,... . , ~.:.p ... o ~ 
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