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MALPAS __....;V:...-__....;O:;;:A:::::S=E. 

Judg;Ulent.- 'Knox Q.d_. 

The respondent auod the appellant in lqu1ty (l) for a. dec­

laration that ~1~ agreement of the l~th g! April 1921 wae not binding 

\ 
\' r. 

\ 
'· 
\ 

.··....: 

f 
on. the a.ppellar~t and. h1l.d. be~n duly reaoind.sd or in the alternative for · ;1: 

rescission of t:O.e ag:r~ement by th~ Cou.rt~ and (2) for repayment of 

£)000 paici cy th;: respondent~ to the .appella.nt 1n pursuance of suoh 

a.greeent. The groun.Q. a.lle~ad :for ral1et was that the repondent 

:i 
I 

\ 
A 
i~ 

'o_:. 

t,, 
had been induced to enter into th~ agreement by repreaontationa of tao~ ·~ 

which \'(t:rre untrue. The a.greea:~ent 1n que~t1on is in the word.s follow-

illg viz:- 1 M~mora.ndt.Uu of agreement made the lltth day of April< 1921 
' betwaon Edwa.rd Ma.lpas of De.rl1nghurst Sydney gentlemaa (hereinafter 

called vendor) of tha one pa.~. and Walter TuQke:r Case~ of Darling Point 

Sydney, builder (he;reina.!'ter oa.lled. puroha.tusr} ot the other part 
. . ..e,£' d,· . . ' . 

Wherea.e the aa.id Vendor 1s 1nter'$et; und.er..(Oerta.in meJ11orandum of agreaa 

ment dated )Otl'l March 1?,21 &..'"l~ade between the aa1d. ven~or Of the !irat 

pa.rt Aloc.Lorir.'l.ore ot the aecon« part and Harry Fremantle Da:ria of the 

' 



I 
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l 
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2. 
third pe.rt for the &ale of a secret procaaa for tanning ll~dea ah•ep & 

. . . . . . . . 

l8Jllb akina and fur akina .and. known e.a theJ'Damu" ·.process now 1t ie 
. \ 

agreed a.a follofla:-. That. the ae.id vendol' -aha.ll sell and the aaicl pu-
oba.ser ahd.ll purohue one to~th alH:~.re oi" the vendor's interest under 

.... 
tbesaicl agreement in the said prooesa for the awn of £)000. 

to be payable .on the signing hereof. • 

' 

Such s'Wil 

The sum of £3000 was paid by the respondent to the appellant 

on the day on which the agreement wae signed. 

The interest of the appell~t under the ~eem~t between 

Larimore, Davia, and h1ms.elf w.as a one-fom.b. share in ·the wo:rld.a right; 
. . fvu'CU4 

of a. oertli\1n seoretfknown a.a the Dema.e prOOf!!l••·&nd by that agreeinent 

· Lor1more and Davia undertook o.erta.in obl1gat1oaa with a view :bo the uae 

o;f the pro•eia in Auetrloli& and. th' s.ale of the right to uee. it wleeWhtP. 

The ground of detenoe.prtnoipally relied on was that the asreement ... 

in quest ion wa.a ma.d41 in part perf ormanoe·· ·of- another agreemeQ.1: betwe•u 
~-· 

~he part1ea for the aale br,(reapo.ndelit t,o ·the &ppellaa1:. ·of oerta.1n 



;. 
lmd. and build.ings"that the two agreements were dependent upon one an­

other, that afte1' knowledge of the untruth of the repreeetmatlona the 

~ respondent completed the agreement tor sale of the land and buil~ingJ 
sue 

J 

and that he was there! ore not in a pod tiou toj.._ for reaohaion 

of the other agreement. .At the hearing Street C.J. in Equity made 

a deor~e for rescission or the contract and repayment to the respondent 
fl, 

ot £3000 with intersst. The decree was ·baaed on the follo11ing findinJ 
I 

~ 

Vi·s:- (l) That matari~ljl"epresentations were made 
~ 

(2) That auch;repreaentations formed a. material part of the induo' 

men1t" on .rhich the. respondent acted ln entering into the agre. 

ment. 

(3) That the agreement which the respondent .aought to rescind wu 

separate from and independent of the agreement for the aal• 

by the respondent of the l~d and building, and that the ad­

herenoe of the respondent to the latter agreemen' did ·not 

prevent ~1m from obtaining rescission of the former. 

(4) That the respona.ent had. not waived his right to reaoind. the 



agreement re&.l.ting to th·9 prooaas. 

(5) That the respondent was not ea-topped by his oonduot !rom 

pbtaining the reaoission olaimed by him. 
~~ 

It was not alleg&d that thej.re:preaenta.tione oompla.ine.i ot were un-

true to the knowledge of the appellant or were made fraudulently, and 
--n-.c-e 

the oase was throughout treated as one of 1nnooentjrepreaentat1oa ... 

On the hearing of the appeal Mt Loxton for the appellant contended that 

even if the a.greemon~x above referred to were aepa.ra.te and 1ndep-
~ . . 

.endent the :respondent was not entitled to a 4eoree for reaoiasion be-

oa.uae the agreement for eale o~ the prooeaa was not executory but ba& 

been completely exeoutad. This defence •a.e not apeoifioal,ly raised 

on the p.leadinge and Mr l!augha.a for the res~ondent 1na1ated. that 1t hat 

not been raised on the hearing of the suit in the Supreme Oour\. We 
. c< ~o/-

have been tavoured withjtlle learned Judges notes of argument f:ro11 wb.1oh. 

1't appea.ra that Mr Loxten argued that whether there were two trau...-a.ot1al 
. . 

Or> OK~ the •uit DlU.B~ fail &.ud t)lat 1! the transa.ot~ons were •eparata 

th.e only r4tmedy wa.e by a.otio:n for deo~1t. It 1.s oleEI.l' that U the 



point wa.a taken, it wu not Beriously pressed. on the n.ttont1oa. o! 

the oou.rt for Mr Loxton M.m1ta tha.t no author1Uee wara oited 1n 
c:LJ~'-4 ~-r... f 

Bupport of hi.e contention. It i~L.ol !s howave:: th.~t 1n tho Supr$11le ~ 
A . 

Court oounael arguf.)d tha.t l'thether the tra.nae.ot1o~vrer~ raep!:l.l''·''·te or 

depsnde~nt on one a:n.cthJ!r tho suit aoul1. not b~ ma1nta.1:n3d hn the 8:rounc 

of innoc e:nt. mia:r apr-aun&a.tion and in my o;1n1on this a;q;tt~ant waa well 

toU:tl.O.•Gl. · Thoi agreorrHn'l.t ifhioh thr: rsapo.nJ.ent aought to ha·"e roac1nJ.ed 

wa.o ol<Sarly tlXI:lhJt\i.ied ·>filld not e:Jt00'.1tor1 -:- ·~here \V!J..S. ncthing .r~ma.inlng 

to b<$ done und.~r it. The oonsidaration £.}000 h~ be~n pa.i.Q. and not-

hing :t'ur'tl1Etf wa..~a nQioea.as.r:r to pus tc the respondent th~ 1nteroat whiol 

On th:;l signing <.l:f tho oontraot 

'and payment o.t' th,\l
4
oonaid.eration the r~spondellt beo&.nlS entitled. to 

I £'1-C. 
1 OU$-lourth, sl:t:r~.r• ~ t.be interest of th" .&!Jpt=l&kt under h.ir. n.g:rsament 

wi tb. r~orimoro 11nd Da:.vi'» in tL• el!lcret t:roceca n.r.d. no ti'•ing r·et~l«<J.nad tor 
·-' 



6. 

l Oh. )26 ~hloh '4::t>3 not 0 1t"Ji ia -~h;,\ 8U11l'~r.i~ CO•.l::;>t, eho;v~ ·&n.:t:t J.t oa.n-

not ba r!;"l&oJinO.od. or ll·~ t a~·;11:1.12! .a:'l til-~ ;:..c:.:JJ'Und. tl::.~t lt ~.~;s ·;:;xcugh'li about 

-> 
·t;~ly ~xa·;:;"'.lt~d tiH:Jr;;. o::nll"J.Ot ·cl;l :re~J;;:ir;(icn f<::r mi$r'Jwl'oif-sn~~uon unlorora 

th~ t indillg th;l.t t1'1i~ ··:;;;.e !!.. aer .. a.r1l.h and 1nJ.ep~nd~n.t Ag:!'e~ment I think r the fa;;rt¢ tl~;t.t tha, a,e&·lt,:ilt:!Gtl.t 'eli).~ :tt\ll}' a;a$QU'\;~cl,. proalude$·~11•;2 :t'elilpOn\1811 

t:x-ca. obta.iuing· a :.i~or~~~ .f>Jl~ r:a.,.::i~;l!ion. Tn~ vi'"" 'Bh.ial'1 I ta.ke en thla 

~ ..... 

quer~~tiona ara;u~d oc!ore us. 

I•l r:.y t;~,k;J.nion tlH\ t'.I.1J,i:!i)a.l Ghould. b~ v..lloViad a.'l.J. thl:) eu1t O.ism1aae 

.·,.: 





(!. 

!i!llot Ullt\tXOEI an,(l fact, >Of this 01!18.6 Dla7 \H~ SU.Oolntly trtC.teli • 
•• l\ · ..... i··.··· 

biJ.U.de~ .. and. oontr:ac,to~. was ~rtH:d;tng '" block of :flats 
~-> ,, 2· .,_ t ';-

.~h~.prope~t~ •. to 'be.a~r-aP.•~l ... ~a~ .. ,h~ •. buil~ill! prosreSr3~H1, The flats 
; ~· . ,': 

we:ft'b.eln,r. e:reetsd fc;>r sale tn s. O"?ll.WlG~ed state. Ualpcs had ret:tred 
"_-'--i.·:, , .. ·-('- - '·:, ,, 

\ 

• s~Qret leath.e:r tanning ;!lrOoees,now Mnown as 

.. tald~ ~n considere1;ion 'here~or.to secure sltffioient :working capt-
, __ 



. 1'11tll 
(let.l/ae h~ pl~lUHiil. The process was s:al:a to be on~ to tan end areas 

as to whioh it ie u:tu1eoess9ry to say more than that ln the first place 

transaction wh1oh ultimately emerged. in the second place • they were 

not true, and in the third plaoe the,-were maae in absolute good faith, 

:M alpas horustlJ believing them to be true. In the munt1m~E whoever 

April 
initiated tbE prQ~eet. it Juappened, as Street 3 has fou.nd,that 1n/l92l 

HAlpas "had monay to invest on behalf of Mrs l4alpas snd he o.fferea 

"to but the flata for £15,000, if the pie1ntiff(that 1e Oasel would 

"bu:y from him for £3.000 a fourth sh0re of his i"orld. Rights in the 



eamt 
·~~~~ .•t the/tlme Qifl ·~h~ dGfe.t.ida]1ta ~ue~ea~lot1 t.ha;f! two ~o:nt1racts · 

te~wor«l .. ~ sUe H;.ono~ .. f!stiJ'&J-. ltftd~nta;i~as••• 
"lt was at the def~tnaant'e request that 

";t'WO .aepaJ>\\t .. · apeflmentSll. were m:ate. "na it •• •t 1tla request 

"thet tll.e agreement for the sale of th.e flattr was mliHle wttl'l 

!'J.t.rs.··.M•l;paa •.nA11~t. with 11-d.a,.·.·~n th~ae oiroumst8f!Ces ... x·· de( not 

!ttlrl.nk that ae ctn now be heard to aau that the contract with 

"b,.~rl~ .. ~Jt..:lc}l.1a .. 't1l).oon:cU t~9.na1J.n i~a· t•rtll!•, ls, so ·ooi'lne~ted 

"wit a th.e plaintiff' a agreement with h1m that the platnt1:t1' Jill 
" " .. aanng. aclhertd ~o. the _forJilar o.•JlllA)t. Jl.Oll .. ~es<)inii ~:he .. , l"tter. 

"~he tr•naactlona wu.st bt looked ~at as Sf!parate transactions". 

tl.'b.et tapJHUlre to us to be unanste1nable. It mskee the result a.epena 

s 
entirElJ on .form and cl.isregart/the substance. The true test fOT the 

pu.rpose of the equ1'h1ble interposition sought Jn this oase is not in 



:! 

iPl'O•eas interest • 

. . · "i·f~li""• .... uaea wLoetloa to ••~>"•~•. 

its 



s !~'an's l"tOl 

oo:ndu.ota himself' that a refiJsonablt man 

by the 

·tnto the 

"contreet with kim. t:he, man thus, cona:aot.~ner ~tmself ~oula be 

other party's 
• 



e. 
s~,~p"ttl•~.h~,;z;,c..~ .• ~$~.~l.;~'~,!.n~e,~e ,~$ .• ~a-~.~~~ .'li~~ ·~ .. ~.h~;t ·'·~~'~········ 

. W'"OO. 

eo p•1~ ~ ll:~~ flit that ~1m• . tbte. ~r. P,a~~l:~ .~6~1' th!. flats oon· 
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. . 
tk1s arrangement of yours b~ing d1sch•rgea. .from lbbility to put · 

A: lee. 

A little furtllu• on:• Q: There is no question •'b<>ut this that so er 



8 

·. to Mr. ~no. Mrs Otta·e "o~ thl" oQmpletion or the 'r1~is illl1.tt:tli•: 84itita-

. . . 
t he .tact · tllat this idea of oonlplete a~verance baeioriil:V 'of the 

t1:rat time •. lt 1s h~aaea "Flats .Ne'w'south. Ro~d ·anfoewald .street" 

ana b~gins:- "Will be completed this week, you. will remember whe.n 

,.we made t}ul· agreelllent for sale as part p~,ment :fol" 'r18t'8 you 'gi-ve 
ltme an interest in the Worlds Rights in a secret process for tl!nning 

.·if laat'b~r tor tz,ooo. ·1 gav~ ;vou a rec~d.pt woraea on Account· of 
"Flats for £3,000" .. He then J'l'loounte misrepresentations Qnd s~ys:- . 

"1 am' not prepared to sign the transfer of the Flats 'to zou only 

"~ubJeot to th~ following conditions". The conditions ~re=·"A t~1rd 

···.,.in ortgage for £3,ocio for 3 ;vur~• tlie first l4.months witho~t';in .. 
"-terest. After that to oarry 7~ tand adds:- If the sale of the ,ero-

.<:.'· ,;· .:_· ':·: ~',:. . ,:'-.:~~.:.:~\:>':•·. ·. \ \ ·.:: 

'n .. geeaaQta bd'9:re,.the e~vona mo:rti*£' will 9u:tom~t1ca1l;r cut tt~41f 

fiat is a clear ~dm1ss1on that the procesf!! began was 
·.:,_; 

really port of th(! consider9t1on ot the flats bargain. that its 

V11lU.G fiXed at £3.,000 WlilS Gill Ggreed !nOde Of dis,cbarging pro tanto 



•• on: th~ happening of which $nother eveut 1s. to t•ke >Pllilloe is a eon-

"-a:t.tiontt. Byles J, e:ft;er stating that there was no covenant or eon• 

-aition, 8trictly- so called to whtoh the proviso tor !'& ... entry oould 

-tention of the parti•s by a rigid applioliAtion of' the rules of la.W?" 

After quot~ the eel.ebrated observations of Lord Hobsrt commending 



./~. .·);_·, 
·-··,.:·.:;_.·_·· :.- . 

... l· · . ~ ~.~,j'"~~~~~r~·t. *~.·~~ ~~,:~l:; 
~,i~ '•' '', .·. ·· .. · 

I •o~!~;~>a.b .•_inlttt~ le t~-re~ie:r the osota1nt1 condition eltogetuJ> (' ;,~;~.~ ., . ·· . 

! . r ,,·:,:~*f;;;.~tJ•• ~>t-*-st~.~·'1.i~ae ~o•••• "">'i"tn to$ u u 
. ,,·~):;>:~:>·-·: .·.•·. 

,.lte•••·~~ 

-, .. . . . ·.. . ~-< . . . 

( .. :'to tllt~l' .lato. thelJ1'••••• •are41aenii. ec,dlll_~!»liDstq o:ne·a_n42't- .. 

. :_· . . -. -~ .. 

aown.l.4 h•~• beea frauault:nt. lio.crouct·Jrh•t,.vc ts maae to:r·te:r~ 

r···,. 

- -m1nttbl& tll• tlate ()Oflt~ot. Jirs Jlal.paa i.e no'ft >~Yen .3o1ned as • pan;s 

: : 

b,,tng miln1feetl7 impcssfble even 1f lt · 

...... ·--... 
---- ------------------ ----. --~-------· 

----------------------~- ----- ------------
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The appeal should in our opinion 

be allowed w1th costs. 


