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Judgmant « E ' ' zggg_g;i. 'i
' The respondent sucd the appellant ih Rquity (1) for a dec- |
laration that angd agresment of the lhfhhot April 1921 wae not binding :
| 0ﬁ_the appellant and had beaniduly rss3indad or 1nlthe~a1ternat1vé for 'é
rescission of the agrée&ant by the Court, and (2) for repayment of g
£3000 paid by the rsspandentﬂ 1o the aprellant in pursuancé of such

agredments Thg ground allegad for relisfl was that the repondent

had been induced to enter into tha agreecasnt Dy repxeaentaﬁiqnn of faot

i
i)
S‘j
&

which wé;e untrve. = The ggree@ent in question ls in thotworés'follow-

- ing vizi- ‘Memorandum of agrsement made thé l#th'aay?of'hpril‘iszl

e
O

bastwaen Edward ¥slpas of Darlinghuxat Sydney gentleman (hereinafter
oalled vendor) of the cne past, and ﬁalter Tucksr case, of Daxling Point
denej, builder (here*ua ter oalled purahaser) of the other part
Whereas the said Vendor is 1nt°raa§ﬂander[oertain memorandnm o‘ agroom
ment dated 30tih Ha:ﬂh iez2l an?&ade between the sa;d vendor 0f the first

, part Aloc.Lorimore of the second part and Harry Fremantle Davis of the



2.
third part for the dale of a sepret procaas for taaning hides sheep &

laab skins and fur skins and known &8 thefDamaa“;prouasa now i* is
. T Y T )
agreed as follows:- That the said vendor shall sell and the esid pur-

chaser shdll purchase one foutth share of the vendor's liaterest under

v

the said agreement‘in.the sald prooese for the sum of £3000, Suoh sum
to be payable on the signing hereof.*
The sum of £3000 was paid by thse respondent to the appellant

on the day oa which the ag:eement,was signeds

The interest of the appellant under the qgeement'batween
Lorimoro, Davie, and himself Was a one—fou:th share in the worlds ‘right:

/Vw'cw
of & oertain secret/known a8 the Demas procesn, and by that agreement

‘Lorimore and Davis undertook certain obligations with a ‘visw to the use

of tha:prcteéq in Aﬁetrlliu and the sale of the right to uae_if slsevwhar
The ground of defence prinoipally relied om was that the agréémenf s

in question was made in part performance of another agreement betwesn

He
" the parties for the sale by resp endent to tha appellant of oartalu
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; tend and buildings}that the two agreements were dependent upon'one an-
other, that after knowledge of the untruth of the represebtations the
respondent complated the agreement for sale of the land and builﬁing)
and that he was therefore mot ia a pesition tq/;:: for rescisaion
of the other agreement. A{ the hsaring Street C,J. in Equity made
a decree for rescission of the contraot and iepayment %0 the respondent
of £3000 with interest., , The decres was based on the following findin
viz:- (1) That materiéizggﬁresontations were made
(2) That suc%?;:%repentations formed a maxerial part of the induo
' mentd on which the_fespondent acted In entering into the agre
ment. “ |
(3) That the agreement which the Tespondemt sought to rescind was
separate from and independsnt of the agreement for the aal?
by ths respondent of the lend and bnilding, and that the ad-
heienoe of the rsespondent to the latter agreement did not
prevent him from obtaining rescission of the former.

(4) That the respondent had not waived hia right to resoind the



Yy ,
agfeement readting to ths process. ‘
(5) That the respondent was not ésﬂtgpped by his conduct from
pbtalning the rescission clalwed by him. |
It wae not allsgzd that hh%?;;proaentaticna oomplained.ot-wexé un-
true to the knowledge of the aprellant or were made ;raudulent;y, and
the oase was throughout treated as one of 1nnooeﬁ§?¥2presentation,. |
On iha hearing of the appeal Nr Loxton for the appellant oontsnded that
even i: the agreamenﬁgnnxxlx above referred to werse separatg and indep-
endent the respondent”waa not entitled to a deoree fdr rescission be-
cause the agreement for eale of the process was not exocuxoryvﬁui hé;
beeﬁ oomple%ely'exacuted. This defence was not 3pacitioallifréiaed
on fhe pléadings'and,Mr Maughan for thé reapbndent 1naisted“tﬁat-1t had
not been raised on the haaring of the suit in the Supreme COurt. 'we
hawe bean favoured wi;Zjéggrlearned Judges notes of argumant from which
if appaara that M:_Lozten argued tham whether there wers two trana(actigi
or&@je'the gﬁit must fa%l-.aﬁd that if the"¥ransaot;oné-ieravéeﬁéxétow

the onl& rémedy-waa by action for decelt, It is clear that if tne
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5. |
polnt waas token, it was not seribusly preseed on the attontlion of
the Court for Mr Loxton mdmits that ncvauthcritieé wera olted in

' apraze S ;
support of his contantion, It is o5==x howover that in the Suprome i
Caurt'aounsel argucd that whetherAtha transaotiondwer? eeparute or }
depsndert on one sncthiar the suit sounld not be maintalnsd an the groumd
of innocent aisrapraecniation 2ad in my opinion thia argumsnt was well
:oundad.’ The agie@msnﬁ ahich the rsapoadent acught to have roacinded
wao alaaily sxgunted -and not executory - thete wns_ncthing remaining
1o be dmné under 1t. The considsratloa £3000 haag bean‘paid and not-
hing further wos nocessary 1o pass 10 the respondent the}interaat whiol
the agpellant sgreed to sell té him. or the signing of tho aontraqt

and payeont of the oonsideration the respondent becawe entitled to

L : :
~one~fourth share = the interest ¢f the .appelidnt undeér bis agrecuent

with Lorimors mnd Davis in the secrst precess and nothing rggadnéﬂ for
the appoliont to de walch would wore effsotually vest in tho respondent

whet ke had bought. The XEXXBX agreament belng sxeouted and not
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exeoubtsry he deoislen in Jeddon

v A§LSalt Jompeny Limised (1505)

1 Gh. 326 whish was net oltsd in ¢

not he reossinded or pat aulds on

ntatl

G

Yy s innccent wleraproes

taly exegutad thers gannod

Travdulently asde.

F4

Supreme Court, shoss that it oun-

lae geound thet 1% eas urought aboud

Yiizre a
s

centract Las besB somple-

vy reseigion for wisrgpressuiazilonm unlees

Leske o Cosiraetz &ih sd. at p, 200 soe also

Ealebury Lava ¢f Buglend XX prae 17%1,175,

Assuting thersicre in the r

gspondsatls faveur the vorracineses of

the rinding that this wae & separate and independent agreanent I think

the faobf that tha azrssnoent wns fally esecuted precludesthes responien

Trom obtalalny a deoerss for yeacdsalon. Tue visw whish I take on thile

polnt waks 1t annecsasery for weé To SAprees an

qussiions argudd bolore ug.

¢pinion on the other

A

Ia wy vpinion ithe apysal sbould be wllowed and the suit dismisse







MALPAS v GASE.

 JUDGMERT D N . IshAcs ¥
‘ | . RREEE J

The nature ond facts of this csse may ye_gucqigfly stated, Coce, o

s

bullder end comtractor, was erecting @ block of flete in Rusheutter's

.Bay,wnioh, when finished would cost hin between £13,000 and £14,000
e srrenged s milatng Zlosn of £6,000 on the mortgege security of
~$hﬁv9?99’1t3’;t°;bevﬁé?*??fﬁg9?1?h$5h??li?éﬁ,?f9§?°389§r ?ga4f;ata
 were ’be’_m. erected ;ér(.?al,,ék: in 8 completed state. mvss had ratired
,,;rcm_buginese 13’1916.§§e_§ad ggney_gi.ggs gﬁépigiinfgsfga t§?§§m§>

L exten§,1@ Brok3p~H;1;rshé:ea,which,in};920ﬂw§r§ a gourece qf;enxieﬁy.

He had pergonally soquired from a man nsmed Davis,certain interestsin

|

.8 seoret iaathg: t’”“i”“«??°9’86’?°W,3?°W§.§? g%étpgmgs ?ﬁép{ns.yio_
. f;?@f_“a" Mslpas & mﬂaagreaa witha mgn‘ namedLori.more thaf he ‘shoniﬁ
bave 8 half-share in the Soritis Righte in the prooess, be under-
 ~taking in coné;a;raﬁignbghe:afqr,go seoure gﬁitio}eét‘wéik;ng ???i-
- =tal in a-ce:téin_lim}tedwbcmpgqy pvning tge,Aug?rgl;agyaiggtg;nﬁa

‘%0 hand over to Malpas 5nd Devis respectively 20,000 sheres in the

gompany.
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But Malpag and Davis ¢ach retsined & quarter shere in the Worlde

Rights of ths project, and,therefore,islpss hed & quarter ghere to

desl/as ke plessed. The process was 5214 to be on¢ to ten and dress

leather in hours instead of we:ks, &nd in daye instead of monthe. The

georet recipe was deposited in e gealed envelope in & Pank, -

In 1920 Mr snd Mrs Case beosme friendly with Mr Malpas end lrs Melpse

Malpes mentdoned to Case his intersst in the prooess, snd in the

course of several conversations betwesn them he stated thet Lorimer

was sngaged in certain negotistions for the disposal of ths process,

88 to which it is unneoesssry to ssy more than that in the 2irst place

sz v
i o e g ot

t hese stotements were intended to influence, snd were celculated to

influence, "nd 444 in fect influence Case to enter later into the

)

tpanssotion which ultimetely emerged, in the second plece, they wers

.

not true, and in the third plsce theywere mede in sbsolute good faith,

¥ 8lpse honestly belleving them to be true., In the mesntim: whoever

§' ~ . .A April
| initisted the projeet, it heppened, op Street J has found,that in/1921

Helpes "had money to invest on behalf of Mrs Malpes snd he offered

"to buy the flats for £15,000, 1f the plaintiff(that is Case) would

: "buy from him for £3,000 a fourth shere of his forld Righte in the
R‘w = s el IR =




m ést;h;s,;r; progess’ . This was sgreed fo on the 12th April, end. it was
same ‘
:agreaa ot the/tim& on: the,dafenﬂsata suggestian that two. naﬁtraets
. should be drawn up. Very much turns on that circumstsnee thet it
wag sgreed that  "two ;t:m%tx#é?ﬂ .fﬂﬂii&ii e @‘Wﬂﬁ”a ~ : Of o ??i??é' for
. e em purposes the *Wewraetamﬁtbe ?:éaﬁid-;?é;:fasﬁl’???&%ﬂ but does ‘

thet mesn they were 8en ersted for all purposes? Street J hes deter-

 -mined they were, end his judguent on this point is contoinsd fns

'tsw words. Hie Honor. aaya:-~g; xegExKkxk ke xteLandag fxtiness
‘ | : :' "It waa at the da!enaanx'a raquest thut
o "two aegarnta agreemsnts were mnaﬁ ﬂnd it»wse 8t his request ,
 ®tnst the sgreement for ‘the sa:.s of the flots was made with
;_j~Wﬂrs ﬁhlpaa ana nat with. him. In theas eiraumstaneee 1 4o not
© %think that he can now be auara te say thet the eantrect with
1,”her(, which is uneenaitional in. its terms, 18 80 eonnec%ea
~“with the plainxiff’s agreement with him that thm plain%ifr in'
"hnving adhernd to the formar eannet now resein& the latter.

"wns trﬁnssetions must be loekei st as eeparate traneeetions".
Th‘t;appéérafﬁa ue to be unﬁﬁéﬁaiﬁablé, It makes the resul? fepend
entirely on form end disreger8/the substance. The true test for the
Purpése of the equitable interposition aought'in this cage is not in
~what form the psrtiea reselved to reco:& their mutu=1 aealinga;but
fwhat,waa thgﬂgoverain551n§enﬁipn wh§n4pgpcq§&;nggta ;a;xaixegerﬁithe ‘

':sgvérua;f'part§~6f*ﬁhé“traﬂeaetibn;ﬂ’TWVﬁ'




' camgbéll,é E ami 341:.5703. Wltm.n theiz: rsepeeﬁn an'bi’cs jbha'

;e

"i-‘mn may wen at law he sxtranaous %o the wnt%nn dacumenté( ;@

} B and in this re&pect ’cheir axpressed terms mgsg?rn. .
'--t:raeté keré were of eev.:rse to be ais'binetA Bu:t tney were. $o ‘oome

»,-intféf*»'?if:i#tm@e.‘:; ~eonstituent parts of .ome transaction, which would

'_he 1nemp1e‘be St either were waming. The g:romiaa by fsse to pur-

’ ,..-:ghfsks;e, ‘the ';;Stoeeé_‘sg‘. mteree and the gx@m;tge;.;fby.\-;‘,}ig}:‘pgé;}ltbl,.pnfghgge;;f

© the flats were mutually dependent on esch other bsing erested. Once

- t}hs “several contracte wexéfa{.lqimg;aéﬁath,e v wonld Aeverallypursue

~ thelr respective géjeofnraé}a:»{émf}g bea‘r}i the ir.v:.{r‘-;sp?izt ive. ri ghts and. obli-

-ortomtas eaok re-eurpeeas She Vinstng cheacter of the ctaer
| to begin {;‘,‘b"it.‘h;,'v w-‘h’ich viné" enlyanothez- way efﬂtatingitaexiatenee |
s.nlaw, : ng;pag,we mug*{,anppose, haagufficientbus ineas reaaensfor
vret\g‘xiiﬁ:ng;?é;ﬁoo':t,o, be proviaad by the p:."oeovsl'ajsf;s‘,a;ie:.‘,,i:ov i‘u?n;sé the

L mewns of :;n’;ﬁng for the flats: .and Case aqn{lu&'mrst Lipeﬁ_«téken to

have nee ded the "a' ale of fthe{.;, flsfs 0. ensble him to purchese v;athe

prosshs Lutarast. ‘It somesuisatiy foliews Phad Yhe'mene Weresd 1

term

of the ﬂéombmedy ztrans;aéfion tofsegrég&té the two component

G 'pai'tn; of it into twe dod_ﬁments/.'each when onee binding carryiﬁg its




 well that Malpss had no inmtention of depdrting from the dependent

: aotusl L
ﬂﬁﬁ Withﬁher mansylin the l:k:ni control of ﬂalpaa,,whgf«;r

0 fer proceeded. If he had any intention to depart from.that

_ basie he snould kave stated it. Osse met have kmomn perfeetly

“,gwsre ﬁothing mgre. @h&re it 1a asid:»ﬂ"{lf” hatever R man‘s real'
Mintention may'be. he o aen&uets himself that ry resaanabla man

.,:"wnuld baliave that he wag ssssnting to thﬂ terms_proyoseﬁ by the

"other prrty, ana thst other pgrty'upon that baliﬂf enters info the

"contract with him, the man thus. conducti ’mself woula be

v"aquslly'bouna ﬁs 1f ha hﬁ& 1ntenaed te agree 9 the othsr party 5]
“v«termsn e yxv; zw;;.;*ﬁ' i W?“fiﬂ?fﬂﬁfhv E g

VBat‘ﬁhgre is very mucy more to hin&jCaég;’Kdvone,in his position



= “"“3‘*3 h""e A3nbted Lhaz Ae f‘“’ “sm**‘“m“ms . 1

o

L stipulstion of mitusl dependence was adgered to, Thet appesre

~ beyond question by the following pleces of cyidence: Pirst,Exh.D.

in which Csee in his mh‘nﬂwmnﬂm‘*ﬁhm eaye: " Recelved

| "o mawsrd Malpss Fegre the sum of three-thoussnd pounds(£3,000)
”on'aaéqunt of_?lats.ﬂew south Hésa Rosd Dsiling.?oint”, The faot

. that he ackuowledged he reoeived the part purchese money from r

{ ‘. k -uaiﬁas'inafnat*ﬁrséﬁsipaa?indléétég‘thaﬁfhe aidfnofjthén”fegérd5“

| Melpse @s unconnceted with the‘flats‘agrsemeﬁt. The sum 6t’£3,000

. W :
80 pald sus not 8t thet time due or psyable under the flats con-

- ~trsct, The way in which 1t was psid - or trested =s paid - is con-

-alusive of £ﬁe,real"inféﬁt16n'bf both parties.




‘7§9t2°“1’-??9 it not iken due to @ase, bu?vfhe ﬁgthod‘cf.eépygnﬁiqnai
: » syment Aadopted ﬁﬁs tﬁaiycsse drew hls chggug taﬁ £$;§99, h§;aed

it to Malpss who immedistely 'rﬁta:nsa it, #nd 1% weg destroyed,
ﬁething wag §8id akpntvpayﬁeat on 2ecount of ?rg gélpas? and 80
little ;myressien’a§a thi§ a;malatéa gsﬁﬁent.make aﬁ'tﬁékmiﬁa ef
Depe ;bha‘c ‘he alt%etﬁ&m b.foz‘-gef«n ahéq_‘ue paséeg. He %ﬁaoﬁg}a‘s‘ -és‘jh‘e&

- g8id in orces-exsmination that he had merely given s reeegipt 'r,ar

1

£3,000. This is his evidence:- Q, There wa!s,# cheque paid st thie

time was thqre»net?‘A,Ee. ¥.When aldisnn §§y yonr>éha§ue for £3,000
£ or tuts int srout. As. 1 418 mob 87 & ohsaue. I gave ﬁ/#i;ﬁéé .
,xﬁe‘eeipt*ﬁfa:-. £3,000 on aaéount‘ of the -~a--f1a’t’g.‘ 5 ;stzeu .unas_;-éi:ooa
Taen 24 68,4kt 20% vas ceruying out She srrangemest beiween
you #nd Kr~ﬁalpaé?‘A:x!as.*iaa:3@ t§stﬁﬁher; ia.noéqne#tiéﬁmthat
this srrongement of yours being dissherged fram LisUiltty to put
msz,oemmn éetual acashﬂ_ww;ia pazt éayment e‘>£ yoﬁr flats?
;A:iasf‘ﬂ |

A little further Onaazvézrhere-ia.no questianaﬁeuxvthislthét-ég ti
far:asﬁﬁheflaﬁslﬁgre‘§9§9§§p§é{7 1 353£;at-foﬁrﬂfi%ééagéééfia§§¢ps-
A wasiqnite*clearly,ynt,go:yuufl:dexnot‘earclﬁhieh,ifywﬁg.ﬁataif
yeu boughfwaﬁ intérest:inﬁtgié“éiéee;s’fof £3;650;'£h€§1§sulé buy

your flats, A:Yes. ?he‘eamgfevfgipg,iﬁp¢il 1&,;ﬁr,Malpaé wrote

R A R I T AT T T B R A



| gratultous but 1t shews thet it was well understood that the mere

© teking of the flats contrsct in Mre Ualpas' neme - slthough no doubt

'“; :§£é;e5&i§5£$§fééﬁ#yiiéy e;y&fﬁéé%ﬁé?édn§§§3¥;§g'pa:tygtp;thSiJ;E;éée

' mde ‘s ‘totheprooesaagr meat.ﬂethingean morestrongly vidtnee

lwﬁﬁf;énééﬁféééta,’1S"§fflééé§éiigin;£ﬁaﬁ7ca§efé7d§ﬁ'i§¥tarmt¢ﬁﬁ§i§6§‘

| fivet time. It is hesded "Flats New South Road amd nswa1a';treet~
. | and begins "Will be oempleted this week ynn will rsmamber when

y“we mads the agreement fur sale 33 part payment far} te yﬁnLgava Sl

"~ "me nn‘intereat 1n the worlaa Rights in 8 searet prooe&s for tanning

?‘fvvzsather S £3 OOD. 1 8‘75 ynu a reasipt ‘worded on Acsount of

’Flats far £3 0@0" He then raeounte misrepresentatiens ané says
”ﬁ;”l &m not prepared to eign the transfer cf the Flats to‘x”; only
"snbjsat t0 ths £ollowing conditicns . ”he cenﬂitﬁans 37 e:«"A tkirﬁ-
: 'f%‘"a:ertgage for £3, 000 for 3 yeare, ths firet 14 men%hs wiﬁhout in—
| -tsrest. Aftar thet to oarry ?% snd addsz- If tha sale of the pro=- |

';?f” @es bﬁfore ihew

;iﬁseif_
e nsgt Tﬁat is 2 olear adnission that the proeess bagan Was

‘ morqg_ge will autom,tica13;_ 

'?sally pnrt of the c@nsideration of the flats bargain that'its

" Vﬁlae fixea 9» £3 00@ wae an agleeﬁ mo&e of 6ischarging nra tanto




o s . ol sl e
“the price of the flate, that in substence the process interest was

’ | sa cﬁﬁtxﬁm : Fgﬁ pamgnﬁ anaaz 1 thergst mm zamauw.xt ; £0116% el
' thﬂz th{é;;rééaas v"lm‘rg‘!?i;ivvhe‘;ngj aeoorﬁwg to the aéf;';us‘tlvviéf’ex#tiét;’ o _thaﬁ:
‘fii§g?i£ilx partiea.g#'igtggrﬁil;§§ 1asgparn§x§~par§‘cf éhe f&agsggtidh; ; 
"cas;;feaanat treat it es i£ it1#fge g£t1§¢iy_iﬁgepﬁﬁégnj;4égdv§}§;§§€: v
= mwhi.lé ama»gr'in:g‘ to ﬁhei ﬂatscontrset. 'i’ha'kwﬁuld bsnpmapriattng ,
aﬁﬂy?éﬁrabﬁting;' anipaﬁfﬁéfiye:eé§e;-fhéiﬁé?é?géééﬁse‘ié;ié ?f.gﬁﬁégﬁi
1 :‘n;v: {4 Negie v Gamiats géb‘.ﬁ ‘V c:a.ws)p.ézunaa 1mtmctsvefor «m
;sakg.9: §21ne1p1e. §her§ ﬁhgvcbu;t‘ébﬁst£§éﬁ;§g§ y9r§:fee#ég@ﬁtfvté
| ﬂgmgén "eondiﬁian*. ?g@tig‘}té#lf\i§ é§¥iiﬁﬁﬁgiﬁ%gﬁﬁfifh%iﬁfféfﬁPléian'
’fwhiehvthe Qaﬁrﬁ«aeﬁea i§vve:y ré;§;a§§;.w;;;eéi3;S§§§(p.égéii?é§ﬁléftgf
‘a?pn‘the haypénihg'gf whic£ anoth§§je§en§ ié;§o tak§5§1é§§ii§'é §§ﬁ- ‘ ,
"-aigiogﬁ. 'ﬁyiee.igiff%r‘etﬁtihéyfhﬁ?;gkéréiwée:no qa?enant;§r 9éﬁé;m
;f eaiﬁioh,:stricﬁly ga;eﬁiled tg ﬁ#ia&vtkg'pro#isé’far,r¢4§ﬁ£ry q§ﬁ1§ f .
. apﬁly,saia;- "ﬁbat than are ﬁ@ §§ éé? Ar§ we té-aefgatzthe'3u§tvin;
, '~-ttan§i§n of the‘ ;zart‘i:s’s_' by rig‘iﬁr @Plvieafién‘?f _ﬁh? Tules of 13'5,?“' / |

~After quoting tha’ealehratsﬁ ohsé:vationa bf*igrﬂ Hobsrt commending

. judges who s:eyaatnte to sifeéf&étg”thefjus% 1@#63%105 of the'parties.

fthgwlearned éaﬁge Prchgaga‘to'apna%:deuthg.warakggvéaaﬁt‘aoecr&fﬁz)&i“v
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12 g B e et G e s
aanﬁé&f :ab initiof is ?9 ,rei:_taer the original ceﬁdition altoggfhe_r
‘;lgvlit;ﬁofergtive' by mz’sreatmg t.hg pz‘-?ees‘a harg#in s if it hea gever
.beéx} :Taaae:. 1t 1’a'dtl‘.dléélfve" tlhé*"pa‘rt‘iss sg if, after the flate con-
‘-tra_oté wag pigned,Case, without any resson ‘bgt his own will,rsfused
: "tcvehter into the process agree;n‘enﬁ. éou!:l .hev'eling to Ane éné re-
‘fpadiate the other? We think decidedly not, fi;a to have sttempted to
8o so0 would gaye been fraudulent, No ground whetever is made for ter-
| -mineting .the flats contract, Mrs .Malpss is not even joined as e partx”

s nd if she were, the moet formidable obstecles ’curaséiéa(on would

exist. Restitutio in integrum Yeing menifestly imposcible even if it

were offered.(See our judgment in Fullers Theatre v kusgrove,31 C.L.R.
8t.PD.541-543), ths suit which is bassd entirely on innocent misrep=
presentstion must feil, even aseuming the contraect to ve still

executory,

Ag to the question of the applicstion of the doctrine of Seddon's Cage

(1905,1.Ch.p.526), there #rc very interesting problems particulsrly

e $0 the neture of the interest 801d,which mey, we think, -weee-







