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CRUTTTON ALD S0 AP ANTOTHIR V., CO

FOLWWEATTH OF AUSTRATIA ATD OTIVERS

JUDGH,

This was a swwons, issued by ke defendents, seelking toe ctrike out
the plaintiffs' Statowoul of Clain »nd te enter judguent in the sction.

for the dsfendsnts, -ubstentially upon tho g

and thete the 3tateacut of

Clain: discloses no reasonable cause of sction and is frivolous and
vexatious., The aspplicents relied upon the inherent ower of the Court
"to stay all proceedings before it which are obviously frivolous and
Uyexat@ious or are an abuse of it® process", rather than upon Order XVII
. T .

r 30, . Upder its inhqgnt jurisdiction, the Court way receive evidcnce
by alffidevit to show that a ple-ding is +n abuse of the process of the
Court, whereas under the Rule "the nature of the =ction or the defect

"in the ples~ding must appear by the pleading snd no affidevit is per-

nmigsible", (Repubiiqﬂgé;yeru v. Feruvisn etc Co 36 Ch D 439, An.ual

Proctice 1924 pp 414-417). ' ' '
In this case, thg_res,ecfive,gmrtios filed affidevits in support of

and in o_position to; the application, and =oue of thé‘degonents were

cross examined on behalf of the . J-intiffs., The jurisdiction is clear

enough, but this swmnmsry process will only be cxcrcised in obvious

cases - cassg which have no polid basis and must fsil (Lawrance v, Lord

Yorreys 15 A.C. 210, Willis v, Herl llowe 1893 2 Ch 345, Ilectric Devel-

opent ete Co v, Attorney Genersl of Cunsda 1919 A.C. 637) . The plain-
tiffs allege thet in the yeer 1916 the Imperial Govermment arra~nged
with the Cowwonwealth to obtein for it the whole of ihe wool clip for

the season 1916-19b7 (with certamn exceptions) on the tecawms that the Lin-

perial Govermment paid 154d per 1b. on the gressy basis plus'a charge of

ﬁd pef 1b. to cover holding and haﬁdling éharges 111l the ﬁool W@s
plmcad‘f.o}b. ship, that.itvwas‘a term  of the a-i1rangencnt that wool
on shiepskins as well as skin wool and shorn wool should be obtaincd by
the Commonﬁcaith Tor the Imperial Government, and that these arrangements
were continuad oveIVhe wool scason 1917-1918 and fo; the rewainder of %
the duration of the war, »nd one wool Seuﬁoh thercalter, subject to an
oA .
inerease of the holding znd é&dling charges froum Jd per 1b to %d per 1b,

And according to the plaintiffs! ple=ing pléading, wool on

: . the :

suant toAWﬁrPrecautions (Bhecp-
- !

sheepsking be—

longing to the plaintiffs was appraised pur

skins) Negulations and the War Precautions V(Wobl) Regulatioﬁq and aftop
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dne were purchs sod e or ccequired by the Cor: oiws

such appraiczuent,

ly

weadth Trow the cwners thersof on the Lerss, or on the fruith o

a1 erIrange-

. 0y s al N <= - ~ T [t M (-
mont, that the owners should be paid, in r.ospect of the wool on nmuch sheep#s

glins, the swaid e, raiscd velues ol such wool sdjusted up to the flat rite

5

of 1544 per 1b on the gressy basis, together with the values of the skins,
coart from the wool upon thms, as fixed in accordance wihth the Regulations.
It ig also slleged that the t.tal sw: of moncy representing the flat reate =
of 154d per 1b. on the gre-sy vasis for the qigntitics of wool subwmitted
for appraiéemeut was greater than the swa of money at ﬁhich such wool
was a,praised, and that at the ecnd of each wo)l scason the Comaonwoealth
hdd in hand moneys amounting to a différence hetween tho total Bum of mon-
ey represznting a flat rate of lﬁgd per 1b pes=3k, on » gre§sy basgis For ##a
the tdtel quantity of wool submitted fbr appraiscuent,znd the sum of mon=
ey &t which such w.ol Wa.s appraiéed, which diffcrence, tﬁe plaintiffs allege,
tlhie Wool Committee have diétributed or will distribﬁte, between the owners
of shorn wool,and refuse to pay any part of such difference to the .lmine
tiffs, As an alternative, thé plaintiffs submit that by virtue of the Reg-
ulations thoy,wwxx snd other vendors of Wool.and shoepskins’are entitled
to equality of tfeatment with the vendors of shorn and siin wool a8 regards
the price to b2 paid for all wool on shecpskinsg purchascd or_acquired'by the
Cousonwearlth ' i
The arrangenent betwcen the Iwperial and the Commonwezlth Governmenta
ag to the acquiaition of the Aﬁstruliau Wwool clipé was exhaustively exasnin-

ed by= this Court and by the Judicial Conmnitlee of s Iajesty's Privi

Council in Cooke :nd others v. The Commnonwealth of Australia and clhers

31 C.L.R. 394, and on appeal 1923 Ho 157 (judgment delivered 24thvﬁarch
1924), "Taking the evidence a—s & whole their Iordships"were "of opinidn
“that the only contract or arrangemen@ into which the British Government
Yentercd was an arrangement with the Comonwealth Government, not en-
ﬁofceable by any Court, to purchase the cliﬁ through the Coummonwealth
"Governwent al the all-round price of 194d per 1b, with an addition

"for the handling charges, and to pay to the Commonwealth Jovernment one
"half of sny vprofits derived from the sale of wool for other thaen military
"purposcs, and that it was left to the Com. onwealth Government to mske its

"ovm temns with thie wool owners g bo the distribution an-ong them of the

B
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"ardce paid for the wool and sny share of profits”, Their Yordships

did not, I think, specifically congider the case of su,pliers of sheepskins
with wool ugon them, It is therefore advisabld to consider this p:riticu-
l&r case a 1little wore in detaill,

On 4th December 1916 the Commonwealth Governuent intimeted to the
Imperisl Government, in connection with the scquisitiompf the wool clip,
that arrangements would be made to oontrolrexportatiqn of sheépskins in 4
order to safeguard the wool position (Cooke!'s Transcript “x. .15 p 178)

On the 11th the Imperisl Government was informed that the Cousionwes) th
had acguired all woolly shecpskine and were taking a census of all
sheepskins under the Regulations of thg War Preaautioﬁs Act., On 20th Decoeuwk
ber 1916 the War Precauthons (Sheepskins) Regulations were passcd (3ce Rules,
1916 ¥o 321), and on 3rd January 1917 the Cormonwealth advised the Im-
perial Government of the terms of these Regulations and subunitted the
following proposal: "that Imperial suthorities notify Commonwealth Wool
'Tk%httee of its monthly reguirements which would be supplied at ap-
"praised price plus §d per 18 to cover charges from warchouse to f.o.b.
halance of sheepskins to bhe sold tgéugh Comienwealth. Government by pub-
"lic tender or to approved buyers®, Cn 10th Jaﬁuafy 1917 the Imperial Govers
nment agrecd to the proposcd procedure’&nd stated its monthly requirements,
But there is nothing in all this which detracts from the proposition that
Arranmgesmont™ 2
the only contract or ssrebue made by the Inmera@ Governmnant was “an
"arrangzment with the Cormonwealth Government, not enforceable by any
"Gourt“,' and that it was leflt ﬁo the Commonwealth Governuent Lo wmake
its own terms witlhh the suppliérs of sheepskins with wool upon them. What
arrahgements, then, were wade by the Cowmonwcazlth for the acquisition of
sheepskins with wool upon them?

This Court in Cooke's Casc 31 C.L.R. &t p 419, was of opinion that
the Wool Regulations mxxm conferred the only legal rights upon owners of
skin wool enforceable in the Courts of Law, But on appeal the Judicial
Committec took soimewhat broader grpund, and investigated the terms ow the
faith of which the suwpliers had been induccq to vart Wbihkr deliver up

“their wool to the Commonwealth or to the Wool Cosmittee. The Regulations
mnecesarity for..ed part of the material upon which this conclusioﬁ was

-

foundead, hut were not, as I follow their Tordships, the only relevant



material, Until July 1910 both partics in this casce toolk their stsnd upon %t
the Teginlations, the Table of Sheepsking Limits‘mnd the Appraiscment:s ond
Inveices. Gir ddvead Fitchsll for the plaintiffs relied mainly upon the
Bhoepskin Regulations, e contended that the parity on vwhich the zppraise-
ments of shrepskins should be wmade was the price or standard fixed by the
Commonwealth  Govermuent for the balance of the Austrelian clip of greasy wn
wool for the season 1916-19. This was, 5 we know frow Cooke's Case, the m:m
sum of 1%1d per 1W on the greoasy basis,with a furtber swn not exceeding

$d per 1b for handling chsrges , low it is conceded that avpraisenents

of shespsking were made on the bzsis of the Table of Sheepsikin Liwits,
Several factors were taken into consideration in fixing these limits

(Yeo's affidavit pph 12), but the factor which rendered limits neceésary
was no doubt the arrangement between the Iwperial and the Commonwealth
Governments for the acquisition of the Australian wool clips at the (lat
rate of.ISéd per 1b on the greasy basis, According to ¥r Crompton's affida-
vit, which I rust accept for present purposes, it would be possible to
arrive at the sum allowed for wool in the appraisements of shcepskins

(8ee Crompton's alffidavit pph 9 and cf Yeo's affidavit pph 22), It is

not, I think, disputed that the agpraiscd value of wool bascd on the _
Limits fixed under the ool itegulations (8ze Wool Regulations pph 13) pro#w
duced 2 sum less then that produved for a couplete clip based on the |
flat rate of 153d per 1b on the greasy bhasis, {Sce Yco's evidence on cross-
excmination and in Coole's Transcript p 43, Crompton's affidavit pphs 4 and

5

). Turther, I aui prepared to mummpk assume for present purposes that the
appraised valuce of shhepskins based on the Table of Sheepskin Limits,
might, in respect ¢f ithe Wool item included therein, produce & sum.less
than i e - . e o
han thet produced for a complcte wool_cllp on the ﬁa&ﬁArate basis. At &ll
cvents, I could not, on this sw.mery proce s, exclude the plaintiffs
from attewpting to prove the fact.ponscquently, Sir Zdward Titchell claims,
the sheepskin owners srz cntitled to have the vslue of the wool on their
sheepskins adjusted to the SWi; o:»lSéd 2er 1b for wool on the greasy ba-
sis, And he reliecs on the fret that, whilst the owners of shorn wool
el1ll received, or will receive, an aduitiqnal sum for their wool on ad-
Justient, the sheepskin owncrs red¢eived nothing beyond the appraised value
of their slkins with wool upon them. This vigw, in wy opinion, ignorcs the

wad inblroduced



A%28

3]

for the purpose of appraiscments. But the grades or classcs of wool were

ez

very nweersus, and clearly, the flat rate of 15id per 1b, for a scason's
clip could not he applied indiscriwminatzly to 511 wool, The Tablec of
Lirits discriminated botween the Adifferent classes or grados of wool: it
wag bwsed on the flatd rate for o complete clipjbut diffcrentiatoed the
various clasusus or'gradcs, and assigned the limit of price in each grade, X
It was a;work, a5 I gathered in Cooke'ﬂ Case, of great difficulty and
amaziﬁg skill, Be that as‘it m&y, the Shcepskin Regulations providgd that
the appfaisewent of the prices to be paid for cach parcel of sheopskins

should be (in accordance) with the list of limits fixed by the Cen-

Appraisemcnta'wcre mnade by sworn sippraisers appointed in accordmnce with
£ﬁe ﬁcgulations, and if is declared that their det—crmination of value was
finaiyand without appesl (R 9), though .it may or may not belsuqugt to
arbitration parsuant to R.19: Apart fromw the PTOViSiOUS‘QfHBLSﬁ(ﬁlj ;tv
i;w{;“bé¥ﬁ6£éd~ih@{id:dufy-%agaimposed-upon{&hqﬂappra;ggfsh w;eprgggn—i
‘£1ng %ﬁegéEVthﬁéﬁtf“to'éskimaté%tﬁe~va%;;pf,gaghwpgrgg%ﬂgf;sygeﬁékiﬁgj
ﬁLSh'&he ﬁasisfﬁreédribcd by the Regulations (R 10(b)). Then we fihdqiﬁ

R 5(d) that the appraised vvalue is the valuc at which dry sheepskina
sh&lltbe available for fellmongering or.any other local purpose.‘ﬁere; at
21l events, thce adjuslmendt contended for by the plaintiffs would be im-
possiblc. Therc is nothing in the Regulmtions, to ny mind, which sugge.ts
Ehit the provision as to wool parity  operates diffcfgntly in fhe TesSpec-
tive cascs of skins delivcered to-the Comonweéith‘#nd of sking delivered to
fellugngers,or to other persons,for local purposcs . fnd, goiné further,
we find that the invoices delivered by the plaintiiffs te the Coconwealth,
claim - until the season 1913-1919 at all events -~ the appraiscd prices
of the shezepskins and nothing clse, All this points, in my opinion, to
one conclusion only,-that the shcepskin owsers delivered up their skins on
the faith of receiving the appraised valuc of thoses skins and nothing

beyond mmzhxspx thet appraised value, About July 1918 a new arrangerent

was made between the Tmperial and the Comgonwéalth Govsrnments)whcreby
appraisenent was dispensed with, and the Coumonwealth went into the
rarket and purchased such skins xs the Tmperial Govermwent requiroed, But,

according to Mr Crouplton, whose version I accept for ®+e prescnt purposes
poses,
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there woere no purchsscs by Privata treaty., The appraisers repeytrd
&ngin£nd undwr_thc Tegulations informed the shecpskin owners that they
yust nare their prices within the Table of the Shecpskin Legulations,vﬁnﬁk
they did, Later ~namely, shortly after the institution of the procecding
known as the Wool Jliping Case 20 C.1.,1. 51 - the system of agpralserent§
was again reverted to, and shecpskins were delivercd as forrerly, But as
to the intervenif)g period, &ll that cazn be said ie that the shoepsskin mm
owners during that tiie delivcied up their skins on the.fnith of being
paid prices within the fixed Table Lirnits, which they themselves nared,
Th@y fe¢eiqu these prices, »nd cannot now, in my opinion, put the

. erent ;
Cowmonweatth "upon terms diffxxxXx , from those" put forward by them-
A

sclvcsr According to the focts deposed to befure me, and not in any way
displaced, the Imperial Government paid to the Conmonweaith Governwent thi
grpraised yrices , or the prices fixed by the shecpskin owners, plus the
+d charge and no more, oIS

N

. . J/
The alternmtive case made by the plaintiffs, bascd upon a zmirt to

equality of treatemnt (R 18) has beenfdispoded of adversely to them by thig
Court in Cooke's Csse 31 CALARY at p 420. But for the elucidstion of legal
principles involved in Cooke's Case, both in this Court and before the
Privy-Gouneir Judicial Co mittee, I should not have: thought that the

Aot rorks Ao Gk o hat™ Corg A ot
present case onght to be disposed of swamarily %a%uﬂying, novawr, thc

. . . oA ' /’L«M 7 "7&_(.4 1 et

principles undcerlying ﬁhhkug»qa, jt~auo~an£5aaa that the prosent case is

ral

without any solid basis snd must f2il at the trisl, and ought,on vell

gettled principles, to be steyed.,

Perhaps T ought,in conclusion, to refer to a sum of £222,362, which
was nentionad during the aiguyent,. It represents a saving rmade by the Centwld
Wool Committee on the hewndling charged of 4 per 1b made to the Impere
ial Governuent, At .nc time, the Imperial Goverment n:de a clain to this
sum, but did not pursde it, and the awount has been carricd to the eradit
of ibe wool fund, Appareutly it is intended to distribute %nganm A omg st
8’ the shorn wool owners -to the exelusion of the shﬁepékin ownnrs, The

. . /X‘""- \J//W"I-W./‘- AC[V; " -
pl2intiffs heve  ade no claiss in tlairdedaodis . '/uzzklél



of this sum, snd ayparently Sir Bdward “itchell has souie doubts whether
thie Court, has, in any case, juriadiction to entertain sny such clain,
A1l thet I need say is that I cannot dezl with it on the prosent jplecding
and in the present proceandings, but ixxk 1 express no voinion, favorable

or otherwise, with regsrd to it. T :rust leave the matter whore it stands,

and guite open,so far as I ar concernad,

The order is thét the dction in this Court Crorpton and Son and
Another v, The Coumo;wcalth of Australia asnd Others, ¥931 ¥o 5, be for
ever stayed, snd that the plaiptiffs do pay the co.ts of such action to
the Cormonwealth, including the costs of the su muns hirein, and it is

certificed that this sunmons wasg proper for the attendance of counsel,




