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These were nppeals by- several of the beneficiaries under 

the will of W.J.A~nms fr0m an order made by Street, C.J. in Equity 

on an or1.gin:9ting summons which raised for decision a number of 

questions turning on t1-Je construction 0f tl18 will. 

The questions invobred in these appeals ~re those 

numbered 4, 5, 8, 9, 1() 1 12-Rnd 13 in the origirw.ting summons. 

After hl~aring argument the Court intimated that the decision of the 

learned Chief Jndge in Equity on questions 4, 1::! & 13 would be 

affirmad, but that the declaration in answer to question 13 would 

be expressed t0 be without prejudice to the rights of unborn 

children. It i!"' unnecessary t•' deal further with these questions. 
-., 

The declaration made in answer to questions 5 & 8, which 

were taken togEJth"'r, was th'lt so long "'s the trustees of George 

AdAms' will should continue to mRnaP,e under the agreement of 15th 

Februa.ry 191? and so long AS the Trustees of the will of W.J.Adams 

si1oul<1 receive only the bolflnce of the net income in accordance ;viU1 

t.ha t 11greement they should pool the 'll'hole of the net inc0me 

receivable by the four children of the testator in respect of the 

lands specifically devisec1 to them respectively and divide the same 

i.n the proportion of 3/13 for each daughter and 4/13 for the 

defendant W.C.IIdams. 

The answer to he given to these questions depends upon 

the true construction of a provision in the will which is in the 

worrls following, vlz:-

"I declare th"'t mr tru.stees mRy in their absolute 
cHscretion pay any annuities or lapsed annuities under thG will >?f the 
1~; te George Ad~ms, :l.nterest on mort!!.fl.ges, l:md tax Fedl3ral or St~; te 
and !'lny City or MunicipRl t~1X in respect of the said properties, 
clevis!:ld to my Trust•::>es upon trust for my snid four children out of 
the rents or income derived from any one or more of the sni.d 
properties so C.evised to my four children my intention being that 
my S1;1:ic1 Trustees shall as far ns possible equelise the a'mual 
income to be rece:lved by fmci1 of my ch:l.l!lren from thr> said 
properties so oevise:J to th,~m but sa that my son William Chrnl135 
Adorns shall rece:Lv13 one-third morn th,qn each of his sisters." 

I thin"k the u~e of tiw e:x.prHss:i.on 11 ri'S f<tl~ ns possible" 
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8S qnalif;vint; "eo11nl:b•"'" shmvs that that the test;-<tor did not intend 

the in~ome of thG sp8cifi~lly devised propertie~ to be poolf->0 0r 

form onc'l fnn·5, for if th.e incom<:! '"ere pooled in tllis ?my there would 

he no rn.ff'Lculty :in obtaining '3Ctunl equality tn th·~ sh<.~res of 

income. But it is cle8r that the testator contemplated a method of 

•Jeal:!.ng wttl? tho :i.nconte v;h:lch would tencl to qqu11lise th"=: ben8fi.ts 

giv<::n t0 hl"l c!1i.ldr~m "?i.thout necessElril:,r achievinr, ahsolute 

equal :tty. Tit~ jndiectes a meRns for brl.nRinF; about this result 

by aut.horising hj.s trustee~ in their discretion to throv? the burdl2n 

of certain outgoinKs r~yabla in respect of the specifically devised 

J.iropert:tes on Any on0 or mo:rn of those properties in exoneration 

of tih" oth(HS, r:~nd in my opinion the true mE!aning of the provision 

is th~t the t:nntee:; PT'El by utilising the income derived from any 

of the propHrties for payment of the outgoings specified to bring 

about. as nl">~rly ns m~y be equality between the amounts of income 

to be recc'"lvec'l b~r hts children respect1.vely subject to the prov:l.so 

that the son b to recelve 1/3 more th,,n er.ch of the daughters. In 

effect I rend the clRUSB as if the words "shall as far as possible 

equali5e 11 were "shell tller_gJ2I as far as possible equalise". The 

t€~St8 tor knew· tllP t the trustees of George Adams 1 will were mAnl'l ging 

these properties, reeeJvin?; the rents P-.nd paying outgoings, s.nri he 

must have co!ltemplp.ted tlwt they would in all probability continue 

to no 1lo fol' som;::; ye"'l'S ~t leest. In cnnstruin~ the direction 

contAined in his will regflrd must be h'Jd to this fact. I think 

thl'l truste8s of 11is will shoulf.l be :reg:-;rded for the purpose of 

this provls ion ~s if they ~md not the trustees of George Adams 1 

wlll pctu;~lly received the rents l'lnd pnid the outgoinr,s in resnect 

0f the specificall;y· deVi'led proport:t('s, nnd that the power to pay 

the specified outg0ings out of the income of any of the properties 

shoulr1 be t:re;1teO 11 s o power to sCi just acc0unts ns if these payments 

h<:~Cl iH?Pn m!lc'ie out of the income t')f the property 01' properties out 

of wh:i.ch th€ t:rwJt<.:,e'' of ''i'.J.Adl1m~' will v:oulri have l'Jlaae themif 

t11ey hnd hGen in :rt~ceipt of trw rents ~md m~nnging the pro:pflrth,s. 

In oth~r ~or~s th0y qro to he ra~~rded for the purposes of t~is 

cleusa eR if thay nnd not the trustees of George Adams' will were 

mf'nggin:~ t1.~f.) P!"'opc.rtj (-!s. 
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be exercised is limited by the will but I think the inference that 

!'!houlrJ be dravm ~s to the testntors in---tention in this respect is 

that the power of adjustment is to endure until the time when the 

devisees of ~11 except one of the specifically devised propRrties 

sh"!ll have become e11t1 tled to cBll for conve~rances of the 

properties devised to them respectively. The declaration made 

by Street, C.J. in Equity on this question should in my opinion be 

modifie~ accordingly. 

Questions 9 & 1n. I agree with the answers given by 

Street, C.J. in Equ:Hy to these questions. 
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Most of the questions have been alre<Jdy deelt ·,vlth ~mel 

the dedston thereon of Street, C •. J. in Equity upheld with a 

d0claration of non prejudice to the rights of u~born children. ·:rwo 

remain for consideration. 

One is as to the dir•3Ction to accumulate. 

The other is AS to what is called the pool. 

One gen~ral obsen·ation is necessary. 

1'he will :l. s rather d iffi cult owing to various causes. The variety 

anrl complexity of its sub.ject matters, the solicitude of the 

testRtor to mP.k.e equitable adjustments and balances a.nd to provide 

for possible events some dist,ance ahead, ~nd some incautious 

phrAsing have all contributed. to make the contested provisions 

doubtful. But fam111~rising oneself with the relevant 

circumscances in which the testBtor found himself and reading his 

will ~s a whole, as that of a father carefully and fairly providing 

for his children and as R businessman with complicated rights in 

val:uable ,property, his dominant intention with respect to the two 

matters referred to may be discr~rned a.s we think with re.<l5~one.ble 

ceJ•tf1.1nty. 

1L ~ccgmulation, 

This is a direction in the dodicil. The testator being entitled 

to t11e Pitt and George St. properties subject to a mortgage of 

£40,000 to the A .M.F.Society had in his lifetime made n;·rnngements 

by which broadly speaking, the Bulli Company had given to the 

'J.'ru!ltees of th~~ heAd will t3?1>(mtl;f'e: for £40,000 pRyable in 1937 for 

the purpose of redeemim; the mortgage. The mortgage WRS du·~ long 

before 1937, but npparently it ws9 anticipated it was so safe an 

investrwnt for the mortgD_gee that 1 t would not be cnlled in before 

that cinte. 

The testator drvised the savernl properties specifically to his 

four chi.ldTEm respectively who th.er~'fore t0ok ~t once a Yested 

int•nest sub,ie ct to the mortre:age. 



The testn.tor hA_v:lng h:; mHan.s of th~?. Hulli Coy. d~hentures provided 

for :redenpUon if they were met l"·hen due proceeded to provi'l.e a 

principn1 fund for rf>demption i.f they ··vere not mei;, when due - that 

HA cre'ltHd n trust wllicb in substance •;ras that his Trustees should 

e s pl'Udent men con:<Jld~n· tl1e probability of the Bulli Company meeting 

its enga~ements in 1037, and if prudence so dictated, the Trustee~ 

wAre t0 Accumulll te so much or the residunry income a.s they 

con~iderec1 necessary to pay off either wholly or in <:onjunction with 

what the Bull~ Company vrould pay, the mortgage debt in 1937. The 

cl'lscretion of the Trustees however in this respect was to be 

influenced also by whe.t they th011ght the benafi t of the children 

during minor:i.ty. 

There is nothing uncr:1rtatn, and nothing obnoxious to the rule 

against Perpetuities in this. 

:!:'he children were entitled as from the testator's death to t.helr 

specific devises subject to the encumbra.nces, The trustees of the 

hea.d will no d0ubt had the mRnagement, but that is immaterial. 

The mortgage, a.t the test1:1.tor 1 s deHth was due well within the 

requisite period, and though there was power if all parties 

c·:>nse~1tecl to renew 1 t, th~t also is immaterial, for the same could 

be satd of every debt of a testator howev,=r fixed it may be, and the 

Trt:stees 11f the hend will would have no just reason to extend the 

mortgage wgainst the obvious advantage of the beneficiaries. 

The two conditions - vid' the condition of the poss:Lble 

failure of th(3' Bulli Comp~my to pay in 1937, and the date of the 

mortgage debt, 'Nere bot.h wthh1n the necessary pAr:i.od. 

Th•.:l contest centred round tho p13 ssage in the will relating to th~ 

Tru!:!tee's discretion to pay annuities, interest on mortgages etc. 

out of th0 rents of all or any of the specifice.lly devised 

propertj.es r:md the Elqualisation of income from those pl!'Operties 

with a condition ss to proportions. 

TMt pRssage when read with other pa:rts of the will i.s to be 

rer:arfl,~d BS h;os been snid in .a.notlF'I· connection rather !'JS "the 

gu:l.rle th'".n 0~ the VPh:l.cle" of the testator's int.entirm .._ 9o 
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a.s to c~ventunl pooling, The directly operative provis:i.on in that 

particulHr ·p0.ssage is the first prov1sion nBmely for the trustees 

discretion to p~y the outg:dngs mentioned out of the income from 

any one or more of the prop':'lrties. The latter portion of the 

cl::Juse is tho domimmt i-ndication of' general intention :;:;s to 

allocation of income because it instructs the Trustees to equalise 

the income of the specific properties"as fflr as possible." 

So fe.r it is only by means -of clistributing any of .. the outgoings 

m~nt1onec1 which mey be pa:i:d of that class of income that the 

equalising process can be achieved. 

The result of th8t as an isolated operation would be to bring down 

to the credit of each chill.d a certain balance l.l.S representing his 

or her income from those particular properties. But the will 

does not stop there, and the clause resulting in the different 

:1.nd::i.v:l.dual credit balsnces of that class of income is not to be 

read as isolated and self complete. That class of income is not 
[;, 

really "eqm=~lisedfl, onu lt is irnpo!!lsible to limit the word 
. ·~· 

"equalise" by the intr0ductirm of a word such as "thereby" 

~vhich was suggested by lea.rned Counsel but is not found in the will 

later. ~Yhen we turn to portions of the will we find the intention 

to equalise income carried further, and made complete. 

A common fund is provided for. First the children's respective 

residuary income and their income under the head will are formed 

into a. Common fund, to be divided "in the prop<J' tions hereinafter 

mentioned" which are 3.3.3. and 4. 

Then he further declares that."until each child arrives at the 

~ge of' twentyfive years the income from my er,tnte payable to such 

child shall be so treated. 11 

The testBtor' s language there "the income frqm my estat~ " is a 

clear change fro:n the expression just prev.iously used "the incnme 

•••••••• from any r~siduary real end personal estate." 

Oth<'lr p-:;rts of the will use the largc~r term, and are unmistaltably 

applic.'lble to the whole income from the estate. Particularly in 

this conm~ctj '-m may be mentioned the clause requiring full 
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information by registered letter to be ~ivan to tha children at 

?1. We f!nther tt1r1t tho tGst11tor' s actual intention as nscertained 

by the words of his will, WAS as follows. He intfmded that 

until thG enjo:rment by any benefj_cinry of his speciflcally 

devised l~nd in specie, ar up to the age of 2) whichoYer occurred 

first, his sh<"Jre of income from the f'itt 2.nd. George St.propr:rt:l•?.s, 

6Scerta1.ned aftar applying th{) specinl clause referred to, should 

go into the c"mmon fund nnd together with the rest of that common 

fund be divided in the ~t,.,ted proportions. Then at 25 if not 

a:lready :lD enjoyment of the spectfically devised land, each chi.ld 

v:a s to be "a bsolut;ely entl tled t0 the enjoyment of h1s duly 

Ascertained share 0f income. Hut thts was subject to the further 

provj. ~:l.on ?.S to volunterily pooling that income, at pBril of 

rJivestiture of ha_lf. This will be RF;;.'lin referr(!!d to presently. 

We :furthl:!r gather Bsto residuary income that up to 25 the right to 

full cn.joyr.vmt is deferred and the pool continues. Again the 

absolute right epplies subject to the uivestin~o; provision. 

This intentirm 18sts as long as the pooling and its conditions a:re 

opeTf.'tive - that i3 necess::1rily until the youngest surviving child 

is 2). 

But the deferred. en,ioyment provisions are challenged on the ground 

that ~.h•:l doctrine of Saundor:~ v. Vautier (4 Beav. 115' Cr.end 

P.?.40) applies, and that at 21 each benef:l.ciary is entitled to 

receive his full share of income. But does it apply? The rule is 

inaprlicable if some othRr destination of the income is made 

during the intervening period, so that some othP.r person has an 

1nt9rest in enforcing the trust. This is clear (VIharton v. 

Mastermrm (1895 A,C,l86 ), If the whole of the beneficif1ries 

were at one tn bre1.1ldng the tru!'lt the Court would no doubt apply 

the ooctrtne ;111(! not; onf0rce tl-Je trust. But they are n0t. Sorre 

ar<:J insisting on that trust encl so tl1e matter must be examined. 

1'he r:rov:l ,<:ion for a compulsor;,r common fund which operates up to 

25 creAtes a c1BstinRtion of incomR from each Rpecifically devised 

rrop~rty L•) pcn·:=:0:ns otr1er t.han tlv:l specific devisee during th~ 

per:lor~ from ~1 t'l ;?5. The chctrinc invokeil theref,':lre does not apply 

The rrnvi3ion fnr JlvPsting one hnlf aftRr ?5 unless thore b9 
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volnnt11ry pooling :i.s no doubt repugWJ(Jt to th(' orii~1nel clear •;ift. 

Hut ~ t":'St~~tor h"s o right t0 end his will wtth n prov1rdon 

repu;srnnt to h:i;:; eer1ier (Hsposl tjon, even to the extent of 

annu11inr; 1t. 'fe can do it by R codicil, r:nd he can do it by any 

later n:r·ov:i.~d.0n. The r(~pugrwncy 0f c0urse extends only to the end 

of tbe p:Jol thnt i.s until the y ... mnr,l?st surviving child attains 25'. 

'lhe res•.:tlt thGn is, that sa to each child's total income th·3 whole 

must g0 into the common fum) until he or she attains 25 and aftHr 

that per:t•xl rmd. until the ;ronnp;f~st survivor ettains :"5, the whole 

may but one half must g•0 into thet fu_n0. 

The decretal order should th<.?refore be vsried as follows:-

1. Th.A decl1:1ration in ansv..rer to the fifth question to be varied 

by suiJsti tuting for all the wor.d s beginning "so long as" down to 

"in accord;mce with thnt agreement" the words following:- "until 

the rJ,wise(lS 101ro entitled to po~session of the propert:tes respective!•. 

specifically devis€d to them, or until the youngest survivor of 

such dev:1.sees Rtt·1.1ns the age of 25' yea.rs whichever first happens." 

2. 'I'h(~ decleratl.,n 1.n answer to the 9th and lOth questions to be 

V!l'r'ied by SlJbsti tuting for thl"l w0rds "at the present tine" the 

words follo,·ring:• "until the ch1e date •::lf the debentures for 

£•1-0 1000 given by the BuJli. Collit.=lry l'lnd Coke Works Limited or until 

such enrlier date e s the mortgsgos hereinafter mentioned are · 

3. The r1se1nrat.ion in Hns,ver to the: 13th question to be expressed. 

vrl thout pi'E',inr1:1.ce to the ri1;ht~ of 1mborn chilo:ren. 

4. 'J.'ho rl-aclnrnt:l.on in nnswer t0 th~J 25'th '11lestton to be varied by 

snbetl tuting for the w.ords "the period provided for payment under 

ti1e ar;;·eements referred to in the said Will and Codicil", the words 

fo11.owinRl- 11 the yeer 1W)7. 11 


