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By'§nte nuptiél settlement,datcd October 15,1906,Wa1ter Khithiﬂllkett;

. about to be married to the appellant[then Charlotte Campﬁéll ;éngtree,
settled an annuity ef £250 per annum, (which ﬁas subjeét tO»éegéer‘pr.
abatement) and a legacy of £8,000, The settlement defined the
"Truét Fund; as‘ "the annnity and legaej intended to bé hereby settled
"and all moneys which:may be obtained by way of a composition:for the
"séid annuity and the interest thereon and thebihvestments,ané_éecuri-
".ties for the time being representing the said.pfemises_respééfivelyn

The trusts were primarilyii) Until the marriage the whole truét
fund for the settlor (2) Upon the marriage then (omitting immaterial
prov%sions)"to pay the anhuity and the interest dividends and annual

"income of the trust fund” to the appellant for life for hbe sole

and separate use without yower of anticipation (3) After the apel~

~lants death - if there were issue of tée marriage:~ (a) If the mixx
settlor»survived her ané had not incurred a forfeiture then tovpay
"the dividends interest and incomé to him for life and afterwards
¢b) The whole"Truet fund and Income'thefeof"in trust for such issue
born within 21 years of the death of the survivqr as might be
appointed by deed or will (c) In default of appointment the whole %x

Trust Fund for the children by the marriage who heing sons attained
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21 or being daughters attained that age or married (d) Power to
apply income of expectant éhares of children towards maintenance and
education. | ‘ %
Down to that point the deed had provided for the destination of the
whole of the income during the life of the appsellant, and also during
thé 1ife of the settlor if there wére issuevef the marriage, and
eifher appqintment.or att?inment by cbildren ofvalvor ar dau&htars!
mairiage;macmtaﬁ; But there was no pr§vision for the destination

of either-(1) The corpus or (2) The income after the death of the

appellant in case there were no issue of the marriage or in case

there were issue but neither appointment nor attainment of ths con-
~ditions of majority or marriage.
Then follows a clause which is the subjeet of dispute:- 1t is in

these terms:~ " And it is hereby agreed and declared that if there
"shall be no child of the said intended marriage who being 2 son
"ghall attain the age of twenty-one years or being a daughter shall
" attain that age or marry under that age then after the death of
"either of them the Settlor ahd the said Charlotte Campbell Zangtree
"the Trustees shall stand possessed of the whole of the trust fund
"and the dividende interest and income thereof or so muach thereof
"regpectively as shall net have become vested or have been applied
"under any of the trusts or powere herein contained if the S:ttlor
"shall survive the said Charlotte Campbell Langtree HP6H TRUST for
"the Settlor but if the said Charlotte Campbell Langtree shall sur-
"-vive the Settlor then as to one eyual half part thereof UPON txust‘
"for the persons who under the Statutes relating to the distribu-
"~tion of intestate estates would have been entitled thereto if the
"Settlor had died intestate and without having been married And as
"to the remaining equal half part thereof U.OH TRUST for the séid

"Charlotte Campbell Langtree.”
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That clause, i1 is seen, bsgins by conditioning an event so far un-

—~provided for (unless there be an appointment) and contemplating
the possibility of the death of either spouse,makes provision for
such & case. it is true the provision embraces as a possibility
"the whole of the trust fund and the dividends interest and iﬁcome‘
"thereofW,but it also 1imited the subject to a possible "so mﬁch
"thereof respectively as shall not have bhecome vested'or have been
"applied under any of the trusts or powers herein contained”, But
1t proceeds to segregate the possible events as betwesn the Sﬁttlor
and the Appellant, It saye:- "1f the Settlor shall survive the said
"Charlotte Campbsll lLangtree,upon trust for the Seftlor".
In that case, as the appellantb life interest had,by the hypothesis
determined, the Setilor would take all inmediately. The next pro-
~vision of the cisuse causes the difficulty in this case, it is as €&
follows:~ "But if the gaid Charlotte Campbell Langtree shall survive
"thg Settlor then ag to one squal half part thereof upon trust"&e.
For the appellant it is gaid that the word fthereofﬁ applies to
and includes only so mich of "the #rust fund and the dividends

and income ‘ -
interest/thereof™ as shall not at the death of the Settlor have
hecome vasted or have been applied under any of the Zxmxiwm trusts
or powers contained in the ante-nuptial settlement; that tﬁe aﬁpel—
~lants 1life interest had become vested under such a trust; ana_that
it therefore formed no part of the fand divisible betweqn the‘épgl—

~-lant and ths Settlor's next of kin. ¥or the respondent it is said
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that the word "thereof" applies to the whole of "the trugt fund"”
and the dividends intereszt and income the:eof without any deduc~
~tion,or in the alternative without any deduction other than in-
-terests which may have vestéd in, or moneys which may have been
applied for the benefit of the issue of the marriage. R
It is aifficult to see any greund for refusing‘fo give to the words
in guestion their ordinary lideral meaning. They seem to have been
inserted so as to make it clear that the clause in ouestion was
providing,not for a substituted destination of interests alr:QQy'
settled but for a yet undetermined destination of the trust fuﬁ‘é“»,_\:m
and its inco@a in-go-far 8 no prior destination had been indicated
or attained, that is;as a residual provision,partly original and

partly alternative,

In our opinion therefore the appellahtl view should

prevail and the appeal allowed.
The decretal order of January 16,1924,;hou1d fherofbre be varied.
by daclaring that fba appellant is entitled to thelincome of the
property now suﬁjsct to the trusts of the Indenture of Octﬁker 15;
1900, during kxex her life, and that subject to that 1life interest,
the appellant and the next of kin of the Settlor are each entitled

to one half the corpus and income of the trust property.



Taruball v Blliott.

ORDER OF GOURT:

Anpesal Allowed.

THE DECKETAL ORD3BR of January 16,1924 ,should thare-
-fore bs varied by declaring that the Appeilant is
entitled to the income of the property now subject
to the truats of the Indenture.of October 15,1900,
during her 1lifs, and that subject to that 1ife in=-

~terest, the Appellant and the next &f kin of the
Settlor are sach sntitled to one half ths corpus
and income of the trust property.

August 11,1924,






