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H I G H COUH.T 10:9:1924 

Dura.ck ~ Appellant (C.efendant) 

and 

- Respondent (:Plaintiff) 

This is an action i.n which the appellant was sued oy the res-

pondent for damages cauoed by a fire which had ·oeen lit on t1e 

ap_pellant 1 s land. The act ion was framed in three waya - the 

fire was said to ba unlawful because of omission to comply wi·lh 

the Bush J!,ires Act 1902; then negligence was alleged by reason :of 

various ma.tters including these two - the appellant did not take 

any precautions to conf:ine the fire to his- own land and the 

appellant u.uthorised. the 1 ighting and sanctioned the firo to be 

lit and to continue alight on his land under circumstances when 

it was higllly dangerouo to do so because of a strong wind then 

blowing. It is unneceBsary to refer to the other instancea of 

aJ.leged omission. Then there was the third ground that the 

respondent was an injured person. 

The case was heard by His Honour the Chief Jus ti.;e of 

Western Australia when apparently Ria Honour said he wo.s not 

prelJared to find negl ir;mce and yroceeded to determine the 

matter on the basis of Craig v .t'urker (8 W.A.L .H 161) adopting 

the princi.i.-lle laid down in RylEmds v Fletcher. 

Tl1e learned Chief Justice came to some conclusions of fact 

whicl1 w.e:r.e are not em1;odied i:1 his judgment. But wl1c..t does 

appear t3..re the findings that the f ir'il Ylhioh caused the injury 

to thn respondent originated from a stump which l'1ad been lit 

by Kbl;)ipilla 1:.\Y defendants (U.l,-i,:lellants) tlirectio:J. and that the 

fire proceeding from tha. t stump u1 tima tely reached resp::>ndent' s 

land 1Jy the agency of a strong wind from the no1·th west whihh 
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carried :i.t in the di:ce:otion of the respondent'~ land, 
no 

The appell~~nt havinr/finding of negligence against h'm 

cha.lleng<Hl the law in Craig v J?H,rkel' whicj1 is the subject nta.tter 

of a great mase of E:.uthority and ao in.dicated in Court the parties 

are raising the que~Jtion whethc;l' 'bu:ci:l:i:".t; off ope:r1:1tion h: t\J.wa;:ra 

l'entie :ro a .n;ar; l.i able. 

If it v;r;:::c·e noG~.;.:Gsary 1t wovlcl be ou:~.· bounden duty to deal 

witlJ that r.w.tter. lt :o.c quite certail", that where there ie 

negl.ic;ence there is liability and here if the Chief Justice 

was not pl'eyared to find ner;ligence he left that undetermined 

m1d even if he had. determined it the circurnst~nces in this case 

are such th(:;.. t. we 'i''-' uJ.d lw .. ve be en u. t ,perfect liberty to decide 

it for ourselves because it is not a questj.-on of having to 

i.WL~ept the eV:I.dence on one side in preference to that on the 

other; the questicn here turns on the evidence of the appellant 

The salient fr:J.cts are that in li'ebrua.ry a.ncl l1iarch tlie tvro 

hott.eet ~:.nd d.I'iest months K<~~pilla was employed to burn 

of:f :t.N.P.: by the '.:1.pyellant • cne man to do the operation - He 

set fire twice ~o tbat stump ·wllericf;! the clarna.ge came. It was 

burning for wBeka. He lj.t it fer the second time about a 

fortnight ~efore the fire broke out. Apparently it was left 

unwatched nncl unattended except that he reneweC\ it. CerteJnly 

it wa.s left un<>.ttenci.ed ;;tt. n .girt 1::ecause l'~a}(pilla. ;~as the only 

person Y>ho had <:l.nything to do with it: equ£tlly so durh:.g 
for 

the day/there is no tJVJ.:.ence tt>at he {;ave it a11y e,ttenticn, 

and then on karch l.Uth when the fin: carne he saw the stump 

war;: bu:r:ning: 
' 

it had t:;o t l1el ow thel cv el of the ground and 
I 

:ne devoted no eare to ooverhrg it up or protecting it E'.e 

he r.;ight have done. He W~l-s wo1·1:ing e.t some distE•,nce from 

this BtUJt\J.l L.J,-;:. the th;.le tbe fire bro~m out and evidently he 

obGerved Gome f:LI·e r;r,wJ.dng o.nd after a time he went up to 
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it. Tl1e f i )'f! bad caught in some gra~s in defendant • t; 

(Appellants) paddock but had llot i..ben rcr.ched. tlmt of tl:ie }Jlnin-

+ l' ~:f ( l'~""-•'0''(., e1·1+ )' ..1 ,.J. . . • ~ ~:; .t"' - l!.t . lr' He JJtB..de an attempt to stop it but wus too 

1 ate. T:tw wind wl1ich was u. r3trcngor wind than had been ex];lGrienc( 

to arc •J.se the sll..twl.;s~·ing fire £·tnd cause tl;e flame to SJ,::·reu.d. The 

resuJ. t. was i.·~ travelle<l <lcnm a distance of two n;iles and a b:U.:f 

to the vtcinity of J~eSl..\ontlent•l' house destroyed tot good deal of· 

his yrol_.lerty and caused clamae:e whtch hae 'been assessed Rt <.•.lJout 

£700. 

The only J:-•l'otection f;Uggested was the fil'e break. It has 

been l1Uf:;;:ested. it w~-~s quit.e eufficient to rely UllOl'l that fire break 

Negl Jgence means ar !\bsenoe of due care. Due care is the care 

which\is J?l'C•..tJel' unC.er tlw c:i.rcumsttmces D.J;d [11Ust vary with those 
\ 

c j.rc.urna tnncee <:.cmi wh~n thE:re is ao was shovm here v-aluable 

:property tho care v/hich should l1e ~a.J:;;ep vrhen\tt is adm1ttedly a 

na.turally da.nge.rous ir..s trunent is cot-; side r~tble ,and I th inl< it i. s 

perfectly cle<:.~.l' tl1at the me1·e existence of tho break that was 

constructed Was l.i1 together insufficient and must ha.v-e been con-

oiderecl by any person proptn·ly viewj.ng tha circur:nJtances 

insuff ic icnt to gual"d agair;.s t the :d.sk. 

It is~ as ha.s been said very irorortant to Austral ian Agricul tti 

that the use of fire should be ca:reftllly considered, 

notl1ing about the limito of th:stt consideration but it is equ<>.lly 

clear that it is iJc,vrJrtant to the Australian Ac;ricultm:·aliet 

to bear in miLe'~ it is a fe;,c to:r wLic11 should -:::e carefully guesded 

he sho . .tlc: 1..:.ee tl1e <-..r,wunt of cal'E! C.emtcndec. of <'1lmen wb'J us~1 ':.his 
for 

very powerful inetru .. -r,ent - s. powe:t' for t,;oocl o::'/i.i.l - vdth the ca.ro 

which he is entitled. to expect. and which ir; not to be minimir;ed., 

and in this case we thinl< t.1Ja t the due aJ!;Ount of c0.re was not 

J' cac J .. Gd • 
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Negligence the:ref ore h~~s been estt.\1Jl iehed and the judgment 

We do not think it neoessa.ry to offer 

a.ny opiniDJJ. on the other yolnts mentioned. 

I have fJ}!oken for m;..' learned brother a.s vrell as for myself, 

The formu jud.gnient w:ill be - Appeal O.is:r:dssed with coats. 


