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STANDARD RUBBER WORKS PROFRIETARY LIMITED v NAGEL.

Judgnient. Tnox C.J. %

The question for decislon in this appeal dapends for its

sclution on the interpretation of a document euwbedying the terms Of

B a2 0 s i AR R

settlement ¢of a previcus action in which the pfesent appellant (here~-
inafter referved to as the Company) was plaintiff and the present res-
pondent and one Poeppel weie defendants. In that action the Company

sought to recover from both defendants the sum of £1699-9—16 the price
of goods sold to Nagel & Poeppel at a time when they were carrying on

business in partnership. Yhen the action came on for trial Pceppel
with@rew his defeunce and sdmitted the claim of the company. Thereupan |

negetiations for settlement took place between -the company and Negel & |

terms of settlement werﬁfpat-ln.wrltlng and signed by counsel for both

-
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partize, The document uontalnlnn the terme of settlement is in the {

words fellowing,viz = " (1) By comsent judgment for ths plaintiff for |

£1699-9-10 with costs of the action. (2) &Exescution of the judgment

. N . , s . . .
Tarst to vbe dssued sgalnst the agets of the partnership sold te gnd
ngw ih the possesaicn of Poeppel. (%) Fxecuticn of the judgusnt

agalnst Nagel to be suspended on paywment by defendant Nagel of the suw
of £600 within 21 days and payment by defendant Nagel éézfthe balance
of the ancunt of the judgment and zcosts by monthly pamments of £200
the first of such payments to be mads on the lst day of May 1922 and
the other payments on ths first day of sach month thereafte
s On‘$Z§£§3ﬁin rerformance of this settlament by defendant Nagel
Judgnment to issue forthwith for the full amcunt and costs agalnst the
defendant Nagel. (5) Judgsent against thé defendant Hag Nagel not to
e issusd save upon such default as aforesaid and ths entry of judgmenté
against the defendant Poeppel to Le without prejudice to the right tp
n

enter judgment as aforesaid aginst the defendant Nagel.,"
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A J. before whom thie action came for trial refused to give judguent
‘the terms of the documsnt and after some discussi@n the parties to

; sdttlement agreced that judgment for the full amount clalwed spould
proenounced against both aafendanﬁe and this waa accerdingly done, but
tertaln no doubt that as between the Company and Nagel both parties
re bound by the agresment constituted by the written document, Im-
iiately after the Judgwent was pronounced negotiations were set on

;t for the purpose of avoidipg a forced sake of the assets then in
?ppel's possession but sventually on the 16th May 1922 these negotia-
ons broke down. At that time assets of the formen par%nership to'a

nsiderable velue were etill in the possession of Poeppel. The payment

£600 mentioned in the terms of the settlement and one monthly payment

i
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“ #F of £200 were made by Nagel and accepted by the Cowpany.  When making
the last wenticoned psyment on the L6th May 1922 Nagel's soliciters re-

",

quested the cowpany's solicitors to "preoeceed to carry out the terus of

\

settlement anda issue exscution agalnet Poeppel at an early date", and
cn the 9th of June again wrote in effeet refusing to make any furt@#r

monthly paywentsand repudiating any liability on Hagel's part‘to adhers
to the terms of s@ttlement on the ground¥ that the Ccmpany_ by noﬁ is~
éuing execution against Pceppel had mads defaulf in carrying out those
terms, After some further correapondsnce the coumpany's solicitdrs on

2 .
the 18th August 1928 entered judgent for the full amount ggainst Poap-

pel & Bagel, and o¢n the same day issued execution against Poeppel.
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A levy was made under this writ on the Hth Septewber 1942 the amount re-.

alisesd belng a very small swa which was naid to the landlord cn account
of arrears of rent, and lagel was subsequently compelled to pay ¥he bal-
ance of the judgment debt amounting to £&99-9-1C. Nagel then brought an
e,

action against the Couwpany tc recover damages for oreach oq(ag eement
constituted by the terums cof settlement, the cause of action alleged being
that the Qbmpany in breach of the terms of settlement neglected and re-
fused to issue execution against Poeppel on the judgwent or to levy on

the assets mentioned in clause 2 of the terms of settlement within a rea-

sonable time after the 7th March 1922, by reason wherecf Poeppel was en-

: , . |
abled tc and did sell and dispose of such assete. The &ction came on for

trial before Shand J. who non-suited the pladntiff. On appead to the
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{ Full Court of the Supreme Court the non-sult was se¢t aslde and a new trii

-

- al was ordered. The action then came on for trial befeore the late Chief
- Justice of Queensland and & jury. In anawer to guestions the jury found |
©that assuming it was the duty of the Company to cause executlon to be le-

- vied against the assets of the partnership within o reascnable time after

q
}
i

" the 16th Hay 1922 they did nét cause execution to be levied within a rea{
sonable time and the plaintiff thereby sufférsd £650 dauages.
|

On this finding the learned C.J. being of opinion that it was f

he duty of the Company to levy executlion on the asssts in question with—i

i
i

in a reasonable time after the 16th May 1922 entered judgment for the

plaintiff far £650 and costs and frow this judgment the present appedl is

H
t
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brought. The sole gucs

sticn for decisiond is whether en the true con-

struction of the terws of settlement this duty was imposed on the Coik-

pany. In wy opinion it was not. Clause 1 preovided that there should

On that judgient 1t would

O

ty for the Gomwpsny for £1699-9-1

“

be judguen

have been open to the Company to issue execubicn and to direct the Sther-

$ff to levy against the goods cof sither defendant only. This being

the position 1f clause I stood aleone clause -2 provides that exscution
is firet to be issued against certain assets in the possession of Poe-
Ppel, which seews to me a loose wag of saying that execution is firast

1o be issued agalnst Poeppely and the Bheriff is to be directed to levy

on these asscts. The guestion really turns on the meaning to be given



8.

to the wordf "first". Does it mean before execcution is issued againsi

AY

any other person liable or levied on any other goods or does 1t mean s

before anything élse is done under the agreement? In my opinicen the for

Z_mer is the natural measning of the words and therefore the meaning to bLe

1 i bt W»J::rm:ij‘ il
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1

- adopted., Where exccution can be issusd aginst beth A & B and leided on:

" the goods of either I think an undertaking to levy first on the goods ef

“A.imports no more than that execution is to be levied on those goods be- |

fore it is levizd on the goods of B.s

; the
! It was argued thatédascription of the assets to be first levied on

 as being "now in the possession of Poeppel showed that the obligatiouwk

A} A

was to levy execution befcrs he could dispose of any of the goods in

1his possesaion on the i?th Maren, and therefors imuediately. DBut this
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arguauent takes no account of the fact that some days at least must
necessarily elapse before the writ cculd be issued and the Sheriff be |
put in possession ofA the goods and that in the weantime Poeppel, who
secns according to the learned Chief Justice to have been a man whom
no one trusted, would have ample opportunity to get rid of them. In
my opinion the words of clauss 2 of the agreamentvare reasonably clear
and iwpose no such cbligation on the gompany as the respondent alleges
The provisions of clauses 4 & § of the agreenment were based on the as-
susption, which proved to De inccrrect, that separate judgments would

.

ve entered against Poeppel and Wagel, and no assistance in construing

i
i

clause & can be derived from them, or from clause 3 which does no moref
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than suspend the right of the appellant to issue exccution against
Hagel so long as he pays the sumsthereln wentioned.
In wy eplnion the appeal shouwld be allowsd and judgment in tl

action should be entered for the appellant.



STANDARD KUBBBER WORKS FROPRIEPARY TIMVIED.
v

NAGET,

JUDGNINT ’ e Mi_JUSTTCE TSAACS.



e ey

STANDARD RUEBER _WORKS PHOPRINTARY TLIMITED.

v
HAGEL
JULGEINT . 10i_JUSTICE ISAACS.

In ny opinion the judgment of the late Chief Justice of Queensland
wag not only a just one hut also correct' in law,
Turning on the construction of & particular special contract the

gensral
=]
mwiter is not of gre&t/importance, but iv means much to the rartiss

concerned.

Dwo men,?oeppel and lagel were p&rtners{ and the firm purch&séa goods

from the Standard Uubher Company. f'or these they gave a cheque for

about £1,699, which wes not paid. An action brought by the compeny

was dafended by hoth partnérs. Whi}e the.action was pending the
parﬁners agreed to dissolve pdrtnership, on terms of which the 6n1y
onef&mportanﬁ to mention were that Ioeppel was to take the assets
and to pay all parfnarship debts. When the trial of the ac%ion came
on,Foeppel, in whose possession the assets then were, comnsented to
Judguent unconditionally - Hagel however would not consent uncon-
~ditionally but stipulated for conditions. The parities -lagel and
the compeny- agreed o ﬁhe terms and wished them to be noted hy the
learned Judge presiding. This‘the Judge declined to do. 1t was then

arranged that the form the settlement should talke wag a formal

order



order for judgment slmpliciter, leaving the two parties as hetween
themgelves to be governed by the hLewrms ihey had already assented to.
Hothing could be plainer than thig, that the agreement they had al-
~-ready arrived at wis not juiznded to be destroyed or weakened by

the form of the judgment butl that as hetween them the curial fexmbicx
adopted

formalities/were only a means of reaching and honorably effectuating

the gubstance of the bhargain {hey themselves had made.

The agreement which, signed hy the Counsel of the two respective

parties, was ag followsg ;

(1)....Dy consent judgment for the plaintiff for_£1,699/9/10

with costs of tha action.

(2)s...Bxecution of the judgment first to be issued against
the
th: assets of the partmership sold to and now in?DOS—

-gegsion of loeppel,

(3)....Bxecution of the judgment against Nagel to be suspended
on payment by defendant Hagel of the sum of £600 within
&1 days and payment by defendant llagel of balance of

amount of judgment and costs by monthly payments of
‘ dgy of
£200 the first of such paymeuts to he made on 1st7ﬁﬁy

1922 and the other payments on lst day of each month
thereafter.

(4)....Tn default in performence of this settlement by defen—
-dant. lagel judgment to issue forthwith for the full
amount 2nd costs against the defendant Dagel.

(5)....Judgment against the defendant Nagel not to he issued
save upon such default ag aforesaid and the entry of
Judgment againgt the defendant Poeppel to be without
prejudice to the right to enter judgment as aforesaid
against the defendant llagel. -

Dated this 7th March 1922,



The agreement &s will be at once perceived is not a formel contract.
It consiste of what way be preperly desceribed as memoranda, from
which the contmact_if formally drawn up would be framed., Lt is a
hargain beilween mepeantile men, expressed in brief and ellipbicel
’ terms, and is of a nature to which the language of the Privy Council

in the case of The Teutonia(l.K.4.0.C. at.p.182) ezactly applies.

There Lord Justice lellish says:i- n Although it is true that the

" Court ought not to make a contract for the parties which they hswex
"have not made themselves, yat o Mercantile contract, which is

"agually expressed shortly, and leavss uuch t0 be understood,ought

"to bhe construed fairly and liberally for the purpose of carrying

"out the object of the parties™.
When we visuglise the relative gsituations of all parties at the
moment, the meticulous dominence the Court wasg invited to give to

-

the word "first" in clause 2, to fthe utter disregard of the solid
‘ unwarranted

business realities, appears not merely mbewmik but distinetly con-
~trary to justica, —=--mmmmmm e —————— ——————— e ————
On the face of the document the goods for which the debt wes incurrasd
and then in Poeppel's possession were to be mads the Ffirst means of
paylng the debt, Thet wag obviously from any business viswpoimk, the
one substoantiial protsction to Nagel, who had sold out his interest

P N just
to Poepel in these goods. It was/to Yoeppel who had undertaken to
pay the partnership debts. It wae astounding 4o me to hear the

learned Counsel for {ie company advance an argument that takes all

gulrstance out of 1this essential stioulation, and reduces it to a

mere
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HagwX.

4

mere matter of form. le says that while if{ wes incumbant on fthe com-
~-pany according to iks sgreszment to ismﬁa execution firgt against
¢

FPoappel, that, consigtently with the agreement could hs done at any
time, even after loeppel had hesn allowed Lo make away with the
asgats. ALl that was necessary says the company, wass that ths exe-
-cution against foeppel should be prior to the execution against

not '
Nagal. Accdrding to the argument friority and/ Security was the ob-
-ject of clause 2. A more unbusiness like and purposeless motion I
naver heard of. However, that is necegsary 1o save the company in
view of what wes doné. ¥he goods in Poeppe}'s possession even on
16 Mlay were Worth at ordinary selling price over £2,000, After Jumne
£1,510 had acitually been realiseézfs;'them. But when in September
the company‘éaused the hailiff to levy og such goods of TLoeppels
ag the bailiff could find, all that conld be found realised after
sxpenses were deducted, the sum of £7/18/8. 'the artiicles sold con—
-gisted almost wholly of the office furniture,Apractically all of
the valuable rubber goods having disappeared: and the proceeds
going at least in the Ffivst place into FPoeppel's pocket and not
applied to pay the parinership debts. ihat was the very thing that
clouge 2 was designed to prevent - if it is to receive any husiness
efficacy. But theexscutbion” issued under those circumstances, and
with that reeult iz said by the company 1o satisfy the exigency of

the second clause, and to have afforded Hagel all the security

promiged him.
In



b

In my opinion, from eny standpoint, whether of legal conetruction,
busginage unde?standlmg or ordindry fair play, i% is beyond the hounds
of reagon to regrrd that as any compliance with the stipulation on
6 lprch to ezecute the judgment first Magninst the assets of the
"partnership and now in the possassion of Poeppel™, Then it ig
said for the company in argument, though a gquite different reason Was:‘
given for its inaction in its corvespondence, that it was unable 4o
igsue the execution earlier against Poeppel becauge it would‘have been
breaking its dargain wilh Nagel. Thet is said to arise in this way,
Real J,having ordered judgment against hoth defendants, it hed to be
a joint judgment:;but as the company haq,agreed with Ragel not to sign
-Judgment against him until his defauit,-they could not do so until he
made default,for fear of breaking faith with him, 2nd therefore the
company could not sign judgment against Foeppel and eonsequently‘no
wag possible
exeéution/agminst Pqeppal. With singular inconsistency the argument
for the company wes that Nagel actually made default on 1 May. Lf that
were hLrue, tha éxcusa mentioned goes for nothing,becanse kicCawley C.d,
baged his judgment on the company's failure affer that date, But how
does the excuse sfand on its own merits? The Cirection of Lieal J,as I
have gaid, was given in full knowledge of the actual bargain hetween
the pertiss. That bargain broke the joint liability of the late part-
-ners as it then existed by recognising their distinet stipulations

for the Tuture. Ho lounger waere they 8iamese twins in responsihility

to



to the company. Poeppel Temdinad unconditionally responsible, and
this responsiﬁility viag placed in the forefront for ths reagons
gtated. Hagel woag l1iahle for the whole amounts bhut only secondarily.
Bven judgment whs agreed nol to bhe entered against him until he mads
default. Yhe ezcuse refovrred to when it is esxamined means ‘hat it wa. g
not lagel who was to he protected by loeppel,but Lfoeppel to he pro-
-tected by Nagel.. For Nagal} according to that was compelled fo go
on paying regularly on pain of comnitting a breach of contract, and
g0 loge the protection of the aséﬁts,or else suffer default, and be
liable to immediate responsibility for the wPole amount , judgment and
execution, following at once. He was not bound to complete his in-~
-gtalments until October. Now if thé égfeement meant;as the company
oontends;that no exacubtion could go against Poeppel unless and until
lagel made default, and that Nagel agregd he would not make default
but go on paying until October when the whole amount was paid up,of
what possible use was clauss 27 Clauﬁelz was the corner stone

and
£ 2 builging, 4for my part I am unable to make it ths only stone
ﬁgetgxcuselg 86 {6 Tgade "eteoution aga%hst Eoep'ef in ¥ay wg;fh have

RS 2 [ J
broken faith with Nagel is doubly absurd when 1t is remsmbered how
stremously lagel urged the compiny to do it, L.
to he rejeeted./\?ome other objections were raised but of & trivial

nature. For ingtence, r:liance was placed on the julgment actually
ordered and signed as heing jeint. vhat does that matter? There was
the agresment to proceed by execution againgt the assels in oeppel's

posseseion at once. Negotiations deferred the duly to proceed till

May, and ihat is all the compeny has been required to answer.

. s . . 4Ty " S i;\~’ .kd
The plain honest and effechive meaning of ths agreement 0 my qln

s



ig nothing more o1 less than thig:-

(1)...The company to be entitled to ofder judgment

against hoth defendants.

(2)...0he particular assets to he realised at
once by execution against Foeppel,this
commoting judgment to be entered against

him forthwith.

(3)...Bxecution of the judgment ordered against Nagel,
o be suspended while he complied with the in-

-stalment plan.

(4)..Judguent not to be entered against liagel unless
he failed in regpect of the instalments,in which

caga the protsction of (3) and (4) fo cease.

(5)...lagel, in cass of defaunlt, to raise no objection
thet & separate judgment hed been entered against

Poappel.
The company has bad all the benefit of the bargain, and they have
deprived Nagel of any of its stipulated protection.

In my opinion the company was justly amerced by
McCawley C.J. and this appeal should be dismissed’

with costs,
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STANDARD AUBSBYN weoro PROPAIETARY LIWITED. v. ﬁAGEE.
JUDGHEINT . RICH J.

This sppeal is from » Judguent of the dsde Chiel
Justics ef'Quaﬁnslanﬁ in whnich His Honour held that the sppellant wag
bouki wo iewue exsoutioh ugminat one Poeppsel and to levy on e&rtainv
pariusro lp agsets within & ressonable time after the dute of fhe eniry
of judgaent in 2 provious ascllone In that scilon the partles wiclved
st s gettlicoent the terma of which are not vary splily soxided.

The snswer {0 the present controveray depenids upon the
conatruction of this dosument. T smunabls So agrss with the eénatruct~~
ioen pluced upon 4% by the late Cnlel Justivs. In oy oplnion clousw &
of the settisment provided that execubion sbould be lsvied on the pari-
narship seastis be frs levying on Nagells sepurate goods.

Thz dgcunent is not to bz conatrued sz inpusing an
abaoiute and over-riding oblligstion on the company to proceed Highinsy
Yhe parinership goods before tsking sny other stsps .under the terma of

settlanznt., ‘ , R
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Be
30 far s exeocutlon ageingt the parincvship Lessts i
sorcerned tho dowunent e eliont ws o the tiae when guch execution is
o isaug.

In py opinion 1h¢ deounent in question «ffords no
k4

e

puppelt to the ceuse of ncetion sllaged snl tne appeel ehould bu allowed
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5TAEQ§RH _BUBRIR__¥ORKS _FROPRIETARY. LT0, V. UAGEL.

| Judgpent . Higgineg J.

1 do not think that anything would bs galned 1f I wore to desl

[ERREE

1’ with any of the mumercus questicns disoueasd but one; and that fu,the
quostion of the mekhing of slause 2 of the "terma of the asttlomoent .
1 that gqueation be decided against the reapondent{the plaintifl in 'tha

activn)tho adtion muev fpdlisnd imﬂ‘aing that I could say on other seb.

Jouts would be meicly ggﬂgg. The acticn i3 of & very umisusl naturs,

e e A3 S

vased on the terms of settlement of an ac¢tion againat the éﬁrﬁamﬁip of
_msai and Pae;;;wl. It ha'.eb net ﬁemaontmaed by $ha appal}mit:( the dafaa;- _
amﬁ_fa) tﬁx#t:tham would bo oo ow#e &i’ ";q‘ tion even ﬁ' thé plaié’tifi ‘s

5ﬁt@:§e;otatian ol the ﬁma 34 nattlément were 'aocaptiéa; Q:{&,i'n ‘_t:w aﬁaema‘
L 34 m#\a#énﬁ én th o eubjact I prwom to' %amﬁm that :h@m wu:';a ba a seod
Mﬁw nf sttion. ¥y opinion is that ‘there was nothing x\n the tores of
5 wttlmam t:a -oblige the apyp anwt,au 3udgment cteaitar-, w levy exooy- |
ti'qn t;gaiuat %n§ m‘m;tu of tae 'x‘-(u:’;nerahip a0ld to aﬁd m‘v:"‘-%’n tm powm—i
aiunlaf.Pooﬁpelf,gf %o levy sxsaution at all unless nu'cgépa:;gd saat the
wo‘:ﬁii "jxiwt'_'. in clovse 2 wenns meroiy iﬁat befera lsvyiné fée!‘ @y ‘g;@ut 1on
againut Nagel there ma?g w axsﬁ'g‘tién_ aahizﬁuﬁ the aasets m‘.’ the par;nai-.
ahips  Thaese exprezpions aro not fat;hni.o:al;but ‘tiw'y are .v‘mgd in the terms .
of aa%tla&.ont,an& 'tlmj. maniua.ia sl#m", %.zla I fwosnize the vmrtvg'fx-

'

n%a}'ﬁﬁi«zh the late Chief Justise hacawlsy dsalt with the oa88, Ian nnama‘
\ ' ’w conour with him in tho.folm*«ing asaage(wongst othera) in his raa.aenu

- for ;\ud,gmmt (pe ’7‘?) -
< “ what effect m te be given to the wora 'tirat ['in claune 2 of

the toma nf wttiomwt]? R thinx it r‘mann f,tmt the pluintiff ‘
ahwm lwy mwution nguinm @_}wmg gmaa that :tm ‘w uw. bei’orq j

st S el NRE AT




'"Ha;géi Wad bound te do usaythingiand the {irst tuing Nagel was
\wu'ad Yo do ma te pay £600 2L days after juckgmant . 3
”I’c w0t serika any one ad all familiar with the ways of shmiffxs and axem:-

3

zlﬁm a8 axtraordinary that thoe tw70 losrnsd Scunged who drow up and signed|

?‘,hg terms of wottlomens shonld expedt swssuticn $o bs complated within M

Egﬁu. Nt thore ls nothing whatever in the terms of zettlemant to make
the 'cmigaﬁiﬁn of Hagel to pay #600 in 81 days and 4800 momhly tnsraartar‘i‘
[aimae ﬁ)ﬂagea&eut upen the lwvyina ol exseutlon agalnet the partnerahip j

ﬁow. : Eamal‘ was to gu on pa?iﬁg vntldl the Judgment sma satiafisﬁ. i # 4

baﬁ. w!um thers ahould be eneowim and aale of all these gowa Hagel sl d |

p:mma&ly zet the aﬂvantasa uf anymmg realiseod Yrow Bhe sale,amd cra dit

*’: B

t‘w nm o¥n puyments,in the settlement of aoaounts with Peeyml. ¥ith the :

;#&mu‘% betwesn the ;;mtmam,ﬁh@ 3m3§,ment at‘mit'ua had no cam orsie I

(ard aiadsw 3 no$ a:; biading thk;}uﬁmeat ereditors #o lev‘y exooution
}gaivuaﬁ any mraon or mw gmﬁa mt ne hindmg ther not to wrry ﬁa.gel w&’ﬂ\
mmuzim againat hiz privats awata until cantien a?mum bo oxnmatad
;gainat .tha gaoda that belcmgaat or “hg,cl belm}gaa to the pattgngghipe

‘or‘ it wem a parinorship dmbt;
The lsarned Chief Justice, m&am has denlt with this view of ¢l. 3 thuse
» shéld not be
1f the claune meant ne more thun ﬁme amﬁntion saaxdawind, lovied
&‘gamas Hagel until ezenution was 1mr:&:sﬁ sgainagt Pooppel, Hagsl
ceum gat ne beusiit Ifrom ths 1smm vulose he maaa defanlte
He would 1a ‘efi’act have to nmka dafsalt do the sgrecment in order

i
b

to get the bemefit of it - a most extraerdinary situation,
o;a',witn doep respert for the late Chlef Justics,l am usable to aceep%

he pesition as 30 statéd. I%; delay in the enforooment of the Judgmoent

-

against Hagol ;ne:aonanjna benafit ,'to?ﬂa,'gmig Ia tot the substime




)

Ctlon of time paymento for ons immediabe payment no bensfit %o him? 1

gote alow that the Cllel Justice,in coming to his donolusion ad tu the

meaning of the terms of settloment sesma to troat the circumstance 8 of

4
a
i
. 1]
f
!
:

tho Case as adding to the expressions used &n the contrast, There 43 a
aifferance botwesn (a) putting onesoll in the circumstunces of the partlies
a¥ the time of a contract,ss as to find the proper spplicstion ofthe core

tradt,and (b) deducing from the oircumpiandss what Sontradt the partios

would ;;robably'haw tsde. Tho ﬂmmr conrse is 1egitimtu;tm iatter ig

o ‘nﬂ. F&nding 4 ot the jury at the trial is as i‘allsaw -
' rme the ;mrtiea o Shis wtwn tharwpomat 5udg,mem aiwum w -
entored in the ssid setlon ngatnm “the plmimiz‘f and Poamml Zor ‘
- &65&!9/10 #i¥h coste op the temn _snd gondisions mgmiongg in mg
agggemgwmgt metj;;amﬂ( Ex B)M fir we the szzme sould be m;gmiw "yl

o

The soncluding words ‘aa far an thezame oould be &i&'},’:’lied‘ wera dua’ tu

the posltion taksn by Resd J. (ut the trial of tne erigingl sttion Stand-
ard Rubbst & 1td. v.  Wogel] that there mwt be judgment against vothh
- Gofendanta - szguin'sm Nagel as woll s s.gxss.aat %e;:;sé&. ﬁn’bjfiﬂ-ﬁmg- 4,

4

wnich neifther yaxﬁy immgm ,}rmﬁmany raduoaa the al:»ligntima crmtod

to the terms of aeﬂiamom on tnair tms inbor;m“t&en./m tmw terme

of soettlsmdny 1 can ,f'ina,nemhargammaaw nor implied, afny‘@b;igatim

. on the jart of the aprelignt %o 1ss§¢ sxodution ”4""; m; ‘\‘

L

In ny opinion, the mppesl should bo allowsds’
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‘beth Na~el and Poeppel for the eum of £1,699-6-10d. And Clause 2 provided

RIETARY LT

fagal, the plaintiff, alleged in his pleadivgs thatl the defeunlant,
the Standard Rubber YWorks Ppy Lid, agreed and undertock thet 1t sould
immediately, or abt the earlizat reascrable tiwe after 7th larch 1922,
iggue sxzoutlcn upcn a cewbaln judgment, and levy agalnst and cause te la

be selzed, the axsets of a partnevship between Napgel and cue Poeppel

]

gtyled "The Heuw-Pusncturavle Tube and Hubher Company", sold to, and then
in the posasscsion of Poeppel. The procf of this allegation razgts v on

the constriacticn ¢f certaln Termg of Settlement, dated 7th darch 1%z,

of an action in whieh the Standard Rubber Werkas Ppy Ltd was the plaintiff

and Wagel and Poeppel were defendaunts. By this ﬁettfnment, it was agreed

that judguent should be given for the ftandard Rubrer Works Ppy Ti3d ayoinst

e ] e e

as followe: "Execution of the judgment firet to be issued agalnst the as-—

. . P
3 Ee)
"sota of the partnerchip a0ld to and now in the possesasion of Poeppelfe -

Thieg clause dGoes no wmore than require the sssets of the partnership to
be exhausted before execution is levied upon assets Delonging to Wagel

himself. 1t fixes no time within which the executicn upon the pmrtnerqhip

L PR AUPERCTTS TR O S Y T

assets ghould be levied, For is LRIA ; set Iorth in fhe T lead-
"
ings weReseiar o sive businesss effect and efficacy te this term of the )
i

Settlenznt. Clause 3 cf the Settlement provides for certaln payments by

a
Nagel, but it throws nc light on U"u“u 2. By CGlauees 4 aud 5, the par—
& 5

ties stipulated that no judgnent ﬁnould ba piven acainst Hapgel unless he
wade Gefnult in the payments wentioned in Clavse 3. But the learned Judge 5
who Lizard the action in which the Settlement wis nade stated that he must
in law give judgment ag ainst both defendants. The parties finally accepbed
this view, and judgment was glven accordingly. But fthe parties refraluned
for some time frem formally entering this judgment con the records of
the Court, These Clavses, 4 and §, can only be understocd in the light
of thisz wction on the gart of the learned Judge and of the partics at

the tvdai. Tuey ave inappropriatz to the judygmoent which wes actuully

o

i
&
given, tut it ig clear encugh thot they cpe-ate to prohibit any cxecution:

C
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ainst Tlx L defeult in the vz bs un

Clavase 3. Tie Cle 5 LOVe PO esaTini uoon provisicns of Clavse 2,

that this i uet an agticn

seuticn upon

partnershin wera sghe sted, or efore he

mode defa Tlavse 3, bub oon ecbion '
o asacts forthiith, cr
:ble time after Tth Morch 1222, .
' Thi to cweld, with the veual cong=zuences.
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