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BARR Ve TREVITYL.

JUDGMENT . : RICH J.

The proceedings in this cass were taken under
s¢otion 168 of the N.S«W. Companies Acth, 1899, whiolj provides & summary
Tewe dy againet the psrsons named in the section where miafeasance results
in danage, It was not suggeated before ws or as I understand in the
Cdgrt below that set~off is avallable to the party attacked under thisa
sections Mr. Browne admitted that tlere had been misfeasance on the part
of hia client but he contended that it had not resulted in loss to the
funds and assets of the company. Any other matter is wholly irrelevant.
As I mof opinion that the matter should be remitted for further hearing
it would be ilnexpedient to discuss the facts of the case. It would ap=
pear that at the general ma&tihg of the company held on the 30th. Aug.
1232 the whole matter was discussed and the following questioné were
asked by counsel for the appellant < "At that meeting was there anything
"said about the peymenta to Mr. Barrt" (objected to). "Whit was said ot

" - —
the meeting" - objmcted to — rejected. This evidence was I think wrong-



Ze
ly rejected. The isaue being whether there had been respayment to the
company of the amount for which the appellant had become liable 80 that

no loss resulted to the ocoupany Cavendish Bentinck va Fenn, 13 AC. at p.

662 it is matérial to know what explanation was given to the sharsholders
of the transsction whereby what Maughan'ﬁ.J. has dsacrived as mechanioczl
entrizs (and all entries of figures are in one senge mechanical) became
translated into = atdtsment'of the actual facts elucidating the truc

position of the coapanyls affairs.

I “gree that the omission to give notics of motion
by wéy'af cross sppeal dees nol ®@bar the Court from sxtending an appeal
to éoma matter part of the subjsot of the origﬁnai proce#ding not eovered
by the notioce of agpaal. But ‘the circumstanoces of thie case dp not, I

consider, warramt the Court in extending the dimoretion confsrred by the

‘rule in queastion.
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At Tivet 1t gomimed Yo we that Lhis ease c&lled for nothing more than
the gongldarstin of & cosparatively short and simcle guostion of law
oy mixed fael and jaw, A to whather uren ¢lreumstances not reslly
in dispnbe,one oide or othsr was technieally in the rlght.. imt ag the
matter rroegoded, and nore sarticwiariy 8s thoe rslavant evonts and
tronsections were vesanted and elaborated hy ibe lenrned Counsel for
the appelilant it becams perfectly evidont ithat the Jearnsd primaxy
duidge righily trsated it &s invelving soma very serieus questions
material y affsceting Company law and administration in bew dSouth
Wales. dgpecially do ‘hoge gquestlons concerwn ths 1=1'9't9.c?.iml of trade
eraditors dealing with 1lmited companies both ot the hands of company
diractors, snd at the hmands of & Court of jJuetice whoen ite remadial
rowars under the diatuts are invoked, I have no hesifatlion in say-
-lng that 1f migfeasances of dlrectors in dealing with the funds of
tha eompanias in whose jnlerestas thay are gupposes Yo aet, conld he
Justified or thalr congequomess gvaded ag eagily 6s ls contented for
in thig ocagas, there would be vary Little rvotaetion left for outslide
grsdliors. iha learnad rrimary Judge,ilr Acting Justicas lmughan, de-
digencted
~clded againgt the appellant. He dismekmi the facta and svsniually

conciuded{l) that much of the documentary avidence wWag susplelous ang

untrastworthy (2) that verbal exclanations were not 4o he delieved



and (3) that thore woay vn dbusnce of prover ovide ca of agrasnont
6 exonarvate Lthe sppellant. I have earefully examlned the evidence
and thoxoughly agres with all tho ladrnad Judge oRid. =-~ceme-eeoos
e application belors the learned primary Judge wag wade by hLenlie
loftus Yrdvith, the ligquidator of King and Company Limited,for an
orday direeting the app.s lant Josoph Verclval Barr, who had hean
& Qlractor of ths company, to repay with lnterest all eumg of noney
rald to him out of the gom-any'a moneys in reapect of & purchagse of
his 500 shares in the comieny by the two obher directors, Harold
Bewton King anﬁtGwenﬁoline liorrison(gince firs Hing) under mn agreo-
~mont dated 1 Kay 1922. Ag to L350 of thode monoys tha Couxt
under sae iﬁﬁ of the Comranles Act 1899 held thers wds o wliafeasance
and orderad Barr to raplace the money g0 takenm £ om the company.
This is an appsal from that decleion, and in my orilnion, once the
facta are undaerstood, Lt lg and alwkys waé an utlierly hopaless
aﬁpeal; Mueh reliances wag piaced by learned Counssl for Dary on
cartaln bsokm indaeod the whole ctsgoe for emculpation dapends
on book entries. For reagons 1 shall state I am clear that even if
entries .
thoge xxiixee stood unaffeoted by anything elea,they wonld in faect
and in 1aw;£all short of the sugpasted affect. Dut Maughan J4 in his
vary careful roview of the facts same to the eoncluslon in which I
agrae that what he called "tha machanical entering up of the debita
"and eredits™ in ths relevant follos of tho ledger, would not he

sufflcelant
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eufficelont o exonarote the appellant, or {o suoply the rloce of an

s 9 3 1 Clasn ds ez ieey T en e FS U y
agreemoent that would do wo. dig Zonov eledrly mesnt an agreen

[

3 48, ERTI cory arriey yude . «
amounting in lsw to o payoent. Yhe proved clroumstances of this ean

rendar 4 genpselnlly neezscary in my oelulon 4o reguire strigt vroof
of exonerztion. They 2rs sg follow:- Hing and Sorvison, had busn
earrying on & Imiitins husiness in odrinership,=nd in Angust 1921 a
earporation eallad flng & Conmpsny Limited was formed o ke over the
ﬁaaineas,ﬂ&ng yeceiving 800 and Korrlson YO0 £1 shares fully mid
up in the new compdny. WBrr slgred thoe memorsndun 88 a gubaseriber for

A

-
ong shars,deseribing hinosif as "aceountant™. He then applisd and vas

N
allotted SO0 ghares and paid £500 $o the comvany. There ware some
signatory shares lssuwed to other persong who by subseriblng in the

firet inalence mads up the naecosenry staintory nomber 0T Incornira-

~ticn. There were almo issued & few other sherse psrhaps RO0 parily

e
¥

palé for, Put it is enfflcient to say that in gubstance IL.I.Xing,illss
Horyigon ané Barr Qenﬁfoll@a the affairg of the gomsdny, and woere
formally 2ppointed and scted ap diveciors. Iassing over for tha
momant tha intermediste avents which are the dircet subjlet of onr
eonsideration, ii should be noted how the present guestion cams to
ariss. On 19 December,l083, ths Compeny went into volantary 1iqul-
~dation. The sosabs have been rsaliasd and have produced fnaa lafo
with a posgaible but net vary ho»eful chaniee of obtalning £20 mora,

the 1labilitics st ilguidation were £1198/8/1, wo that even alimin

~ting cosbs and expenses lhara 1a o whEgroank deficiency of noarly



89 2o 8 rasult of about two yars husiness exlatoncc.

the deblore 1o the euwsany oo topears in tha orivale Izdger
are Fr Yirng £124/-/7 and ¥ys Xing £142/1/6 but nothing of thena
swmounte 1g available. Another direc or,ir F,l.ding owse £10/1/6 but
aven that ls nod reallieable. Uhere werae prefsron’ial creditors,thu
Crovm £46/-/5. Lent £39/4/4 and J lvyrigon dehenture holder £210/0/6
in 2ll £296/15/3, 1f that Do deducted from the £444/6/5 realined

if
59 ete andfoonts and sxpensag are reckoned, thers is not much left
for 1ha trade ereditors whosa elaims amount to & Litils over £890,

hooks

When ths liguidator examined the i of the company hoe Foand that
ﬁarr,while & director, agreed to trapsfer his shares aqually o King
and Sorrvison and raceived the gonalderatiab monsy out of ihe come-
-pany’s fundes, his led to eorrespondenss and to the present »roe
~gaafings to compel rastoration of the funds so dealt with, Xing
snd HAervison{now irs Zing! have nol been srogealded apgninst In thig
way for appd eatly they hava nebthing., The ligquidator therefore who

aven Ln point of law gtands in & sfroager rponitlon than the comrany

ttealf{fliterolt’ s tnga, 23 Ch 1,.pe529) haga in the eircumatances @

elear legal and moral right on behalf of the unmeid craditora to
require striet wvroof of any exonorabtion reolied on whilch would en-
-abhle the former direelor to retalinm, &t the raio of fwenty chil ' ings

in the £, the comany's moneys 9o veceived in prefsranes to the

get .
eomany's trade cracltors who gfx & mers Irifio. meccmeoiwann na

Tha econetitution of tho comeany makse it altegsther ultra vivos of

i



the oumpany to amrehasce shaven, or %o land monay o nrehase shorez,

Pfprther,ido.d of the Uemrany’a Art

"Yhe Diragtovs ehall not emsloy the fands of ths Gomsany or any eard
*tharaof in the -arahags of eharas of the CompanyT. The ipenphnolily
af & eom any Lo urchage its own shidres le of counras well mown. Borr,

with exverience &o n mblio aco~aniont wis naesasarily fully conaciona

of that, Articls O Just cuoted wos 2 distinet srohibitlonm apninst employ
~ing the eom:ang's monzy for sueh & mavresosa, In the facs of light, 4he

threa divechors entzred inie tha agreament of 1 ¥ay 1922 roforred to

e

n
the notice of motion, The sgreanmmt 1¥eelfl is of an sxiracrdinary pature
and the way 1! wag carrie onl vap avan morvo exirasrdindry. “he whole
peheme in  1ain pglish was to let Marr get hack the £B00 he haid patid

into ihe company together with o emall oum he had earned by unekilled
ig;gggltlon fo the £6 or £7 a wesk he was ordinarily getting

———— .

- ra,
working at a Enttaing riohine, and naarly £200 wmore for 1ha‘>zoun39 he

had baen at 0, and for the wes of his mopay. The groblam plainly wae

how %o do this withowt eolliding with the law prohibifiing & compdny
purechasing ity own ebaras, 2n? withoat openly vielating Avtiels 5, 7f
eourse that wam, and I pow hold it (o be imposoible,but the way it was

attompted wag by moans of tha agrawmant of 1 Fay, and the davlous

mathodg resorted to £ov tha :uroago of earrying it out. The apreanenty

wag wad o only oight manths alter ths inaovporation of the comany, in

‘rigon, cersonally bhought Darr's

.

form, and in legal effect, King &ad @
pharas. Lf they XRREHRK I1nlended th2 mirekaee to be in realitye rurehsce

for the company they wora consclously dolng an illa g Al act, and by

paying



paylag D100 down by the conpmy's chaque and furihor gtimulating {or
the comrany'a ondorgamsnt of the Bills, which meant earininly cdyuant
Wy tha company,they weore fiagrantly violating Artisie.B. 1L, a3 the
lsttar of the sppellant's solleitors date” 18 Fehrumry 1924, ap :ris
the intentlion wie that King and sorrlson were veally purchasing rer-
~gonally and intended to have the henefite of the gharew, than in view
of Article § the matter wog if sunything s%ill worse. aughan J, ag %o

“his agraenent, after hosyiug ks evidence 0f the partiess,saya:- " the

"reason glven by the vespondont for this development was that ithe bdusi i

"enggs was doing so wall that Xing end 8 Horrigon wanted to gat it
“hack again,hut 1 doubt very much whethsry Lhis 18 the frue sxplapnation”.
Hig Honor ther#fore wan not preparved to beliave Parr. 1 think the
dsudt o expreossed is amply Justiifisd. *he veal reapon is not (loelossd
Ay & rasult however of this agresment Dary on 1 May, as the learnsd
not
Ju ge found, roceived ithe b promissoxy notes, three of which hava/hean
produced and two of which arae in sevidence. Tha notaes ag ovigivally
givon ware the notes of Xing and Xorrison @s principgals,but ondersed
by ths comrany bWy Zing énd Qprriaon ag dlvactors. 48 now prodneced the
two WM ere aiteraed by being converted into a note by "King and Com-
"néany Limited", which nakeg nonaonsg of th? notas 2a endorsed ut fa
w11l anposy presently this was done as part of & subgequent expedlent

to try and avolid personal responelbililby. The sum of £100 was @id to

Barr by the company's chegue, drawn hy ¥lug and Horrieon, and hsaring

gato 29 Fay 1922, .



It was paid on 22 May out of the company' s hank account. But thoush
. sh

the appsllont roceived the £100, and the company's endorgementy for

a Lne 36 R AT TIOoa A Mot E e S ey . -
11 the wrest of tha tee,anounting in all Yo £711/15/4 for the chares,

trahafar of tho shavres vas not executed until 21 lay, which wae the day
Barr sms to retlive ' © om the conrany. “he ghaves wore exvrassesd to he

transfarred 2580 Yo King and 850 to lprrison, ekch trangfoer sitating

aoe
=\

was ln consldaration of B365/16/8.  On 31 ¥ay 1928, at a directore

meebing attended by the three dirsetors,Barr tendered his vasipnalion
ag dlrveetor; the fwo translers wers sahmiltfod and wars with ths chers
cartificaten diracted 1o be held by Massrs 81y and _.::asaell panding the
payment in full, that is until 4 Jemwry 1923, and frs S.ding ;«M
appointed director 1111 the end of the yasr. Then suyf the dinatasie

"thare baeing ne Turther bmoinssg the mavhing was adjonrnsd™, That

appatrg Bt p.7 of 1he Elpute Book. Upn o thet wmowant thers had baon ne
dividend daclaregd and thore hat HBosn 10 e o e .

o A A m A%t e e mes e o e et

divectors Tees or other rawunsraltion, which could in any wvay scoount

Ffor $he difference betwaan L8000, the paid value of the shares and the

1
gum @AM of £711/13/4 the sgreed consideration., Uow then can wa accound
P

for the differsnee,viz, LRI1/13/47 1m AR, 3.5 }fiangu_:h.ﬁ;m J, o2y, there

may hevo been & few pounds due for salary. 1 is seid that £18/7/- was

thus due for work fonz. The bwlagee ig approxisatsly accounted for
weun?

after daducting & bomus of £30 by £80 Lor divid nds L8O for directors

faen and £100 allomanca as director for working overtime. he axplanae

~tion in svidence WA hy ding woe ihat the sum of L711/15/4 wme cnlen-

~-iated on this wasis ll‘* vay of anticimation. iy =
: gy M T Brown for Bopr



mido Fhic tho hoaie of hig eontention, in olnt of foet it Javandg
lavgaly LF not witog ther on the authentlelty of & minante haariap

e und wmrnorting to racord & direetors vwsbine on ihat
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e Asghan J colnted out the extraordinary eir-unutancaz of 4hnd
minato. There woa as already stated a Jdlysctora’ masting on that day,
and the minutes haye bean referred fo. ‘ho azvlieilt statemant ia
thore mado thit there wag no further businows. Thoso minmtes wora
nover amended but were, 2t a sabsoqent nesting, on 11 July read and
confirmatory
eontiymed sg thay stand. ThﬁﬁV%@ﬂ%ing appearsg 0 p.8 of the Winute
Booke. Hoewon fFolin.%. thore appemy what mmrpodt to bhe Limabsa of a
Heeting of Pirectors of 31 May on which this gossibly cxueinsl pro-
-rindlon for the belances of tho price might have daponded. Aflter
stating the circammtanaaa_xnughaﬁ dyspyat~ "It 1w exiremely pecn-
"~liar and also sueplelous that a further minute of tho moaliing of
™y
31 tay appenre withoudt any explanation on Foj;io 9 of the inube Book
I joln in the lsorned Judpe's sugpicion and digirust of that minutoe.
dore egpeclially e thoat so in visw of two clyounstances. “ne ila the
provision of &rticle 84 Lhat Ping smixksxismn te Vanaging Mlrectod
ghall for § years-racolve & galary qf not less then L2318 4 year, and
"shall fievota the whole of hin enorpy and akill nnpé such Lime ag
"ahall ba nzesassory for thae conduct prometion and advancament of the
"yuglness of ths comseny fduring his em-olopmnt as such iapaging

*Pioeetor”.  he other iw that in fing's evidsnce i appears that

ot that time esch dlrector was getting ¥L6 or £7 a weal,



_”/W' ,/,

Lan a0t ssliafivd that 1hst gavond hiuutu,&ated 71 March, Trwkicfxwe
Trulhfelly vopeasents anylhing Sone at o diveetors mecting on 31
Boye L muel & roselulion wis eved pancad 1ﬁ mugt hove beun pasged
betweon 11 July sud 30 August, 198, when the eharaholiers'meoting
Wi holde A4 Ahab meqting v appears from the vecoRded wirmiton

"uirectore' fsow aad adiltlonal salary ts pagsed by Llroctors

N y _ . . presaent
daeting of 81 Hay wso duly approved”. the only menbers xxsurk
st the sharoholdors' meetlug were W.l.King,Wiss lorrigen and ias
Jing. Thile meoting smust hove followed very élosaly thy élreciors
méeting of {he séame three persong on tha same day, at which lir XKing:
yeportad havihg peid My Rarr £150 in regpect of Dirsctoras' Fees &a.‘
Ap (o thls,Baughan J,1vightly cbezrves:~ "Thare is as a matter of
"fuet noe timow of King evor having pald such 2 sum to the respone-
"-jent cxeopt in the shupe of ths two cheques L have slready men-
Z-fioned™. The seaond chagwe wap one for £298/7/- om lst Jume which
1f 1% ireluded Alvecters fess was incousiaient with fh@ allsged
mimate of $lst Marok whiah gtlpnléted for "the approvel of the
"eharauolders in genaral lHaeting". Thosa two chaques howsver con-

-tnined no,suoh oum. The EI1020 chequa waa ths flragt paymant for thue

sharas, The goeond shogque was ths amount of the {irst note L2590

plns £30 and £18/7/~ borme and malary and in advanga of the Jate

fixed in the agraement. Thare.ia not the least trsee of any state.

-mént ar arsaangenment by Barr to treat tha chaques aa paymnnt of the

£150 diroctore fees. ihe fnll £500 rapresenting the nominal value



10
of the shares themgelwes had jyot yst bean aid. Thoe sabgeguent evanis
lneluding book aniriss disorovo the stetement. In any case 14 vas
naver stédted to or approved 8% the sharsholdevs’ waaling. The lesrned
primary sudge wanifestly did net halleve the enliry nor do 1.
Reverting to tho chareholders’ meoting the Balance Sheat was suoprovaed
by tha three parsons named gongtituting the Sharoholders’ Heeting.The
Blance Theet ls in bypowriting, and {thers is apponded n written
alatemant lnglu&ing‘“biyﬂetars faag 24507 That { supposs metns £150
to sach of tﬁa thrae Lirsetors for the rast yware. NHow what wag done
with repgard %o the Divoctors' foam &o? lot a mnny ¥ag ever paid o
Zing or Morrigon. Iayr go' the amounis In the total £760/0/4 that he
recelved up to 4 Javusry 1383. Sat ag to the vesd, 16 vomained 5o far
ag King and Horrigon ove concsrnsd in aross antrles of deblt and
credit. As to Baxyr himgelf, credifs &ﬁﬁ_ﬂﬂhitS are hopelags, baolusga
sdmittedly he roveived £500 of the company's maney‘fér tha vhares
baaldes the extras;and he still retsina 211 he reoelved. e vusat
therefors rely on the muiual r2lations of King and Horrigon, with the
gomeany 0 prove if he c¢an the rvestoration in law to the comsany's
eoffarg of the moneys wronglully taken fram them 53 thae trisariite

and ngvaer restored in fact,
ﬂauﬂngamenﬂ[ Ag Yo the original maturs of this aet i adopt without
a

guoting whal Fouaghan 4 sajye. “he gubstancs lg that tha pagymonts and

rocolpts of the £100 and the £250 were misfeasance, and that the three

immediataly ) )
direotors soncerned rrxximixiaEgx hecame 1inbla fo wake good tha loss

to tha company.



They maver 4id wake gued the loss. Mr Browm voliad on coritaln
Hbok eniyic :,‘Lmi@ar{ folion 14, dinge AT, 100 forrison'a AfS and
115 BerrTs AJU . in King'o AJC it appesrs that on 31 May, he e

LR

debited with £560, that ig one walf the £100 first mid $o Jarr,baw

~cange hing got one-ball the shares. In ihe bosks thils dahit of

¥

&bY isguphoniously ¢®iled "eash atvanes™. AL lu to sy the

Fangging liveetor in soite of Axticle § and contrary fto the consti s
~tution of the eomany, applied the eom-any's money to yay for zhmxy
' capital
ghares in o vay that w28 gabalantially o rveturn of capkial 4o zraida
another dirsclor, cai'ing 1% for the .roseont a cash advance to
himself and intending %o account for 1Y hy cranting subseguently
an indebiedness of the comdny to himseld. Tho vrocess ig repodted
on 18t June ag 1o £149/3/6 which was one-haif of £298/7/-. The way
thet eross indebioednass appears hasg heen stated. XKing is debited
2lgo with two other sums £80 and £30 as fcash advance8”, th: total
£295/6 /= .
doblte bolng L2683/ 4. As apainet that there is a ‘molllary ere'if
of £11/2/11,lesving o nat dobilt of £272/3/1, which is token into
the halance sheet of Aupgust 1922 as & debt. it is obviously nol
troated nf anytime as paid off, haing carried on into the next
fipauneial year and follewed by dohits of one-half tha other monoye

'id to Daprr. Morrigon is daalt with in the sams way ot folio 106.

On 20 Diecombey 1922, at a meeting of Mire tors it appears from tha
dinuteg that "after dlscussionm it weg resolved that the 500

"ghares (fully @id up) originaily held by M J.l.Dary 1111 rate of



2

Taf Nl vosignation from $he dlvectorehip(Blst day 1988) bo ‘alkon over
"hy tho comsany and be wrilten off capital”. 1% should be ohasrvad
this was & few doye bafore the lact rnromissory nole meyohle to Harry £
fell dus, when (ha olaves woedae to be transferred in the Share iQ%iSﬁﬁT.
On Znd or 4th Janunary 1983, that mote £00/8/4 wme waid, The half of
that note 5145/&,&( agweras alsom}e hald of astoh of the other notes é'f?
similer smound wau dsbited Yo Hng snd Lo orrison respeetively. Dut
not as  "eash advappss” mnd the raason Tor that Lo chewn in the cagh
hack from whieh the entriesn come, by words she ing that the aﬁuuntg ara
to b sherged as fer Riog & Oc Limited's shares. Than in confornity
with the reso wiion of 20 Deceombar - & forinight before-~ wa Find ig%ﬁ%
SLaaﬂragiﬁt@r ad follo 8 which is Jarr's chore follo and vuder dats 3
dapuary 1983, an satry showing that his BOU shares bhave baon trang-
~forrod to "King & Co LEa". Tarnin® back then 4o the cash hook en-
~trics of £90/8/4 reld rewpeatively onm 1 Cetober, 1 Iovember and 1 Dow
~cambar, 1t is sesn that thess sevaral paymente dobited to Xing and
Horrigon in egnal amouvnts ars followed by the words "Eing & Co L&a",
The alteration of the two sromissory nobtes for £90/8/4 duo resncetively
4 Decomber 1922 and 4 Jammary 1923 by inserting "King and Comrany Lta"
ag.ihz maker immedintely ebove the names of King an? lerrison, iz obe
~vionaly part of the sams opsration to effectunic the resclution of

20 Lecomber ¥R, OF courge this all vesnltse in & wwddle,but not in
affording o legel guitianes to angbody for the originnl misfessanca,
han on 6 April 1923, & pew departure takss vlace,probably to £it im

ag far as possible with what has justvbeun narrated. For the Lirst time
an acecount lg opened in the lasdger for Jd.0.Marre The company by this
time ig plalnly woribumnd, and sveraratlons are being mede for burial ag
decent ond &g sofs 2o 1z roseibls. Jiret in tho Jourmdl Jolio £2, an
onitry is made debiting Darr with £848/7/- and erediting King and Horrie
~aon with £124/3/6 each, 8 statoment bolng added ™for payments to Jarr
"ohargaed to thelr socounts in arvor”. That is cerried into tha Lodgey
aeooountg. Mt whob does the £240/7/- ropresent? That is expleined hy
the orsdit satriasg in Darr's account. it is dividens 260. .agen 218/7/-

Bonus for Dank Guarantesr £30. fvortimg L1000 and diveelc
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it wiil be at onee notiesd that 14 doem not inclule 2 penny of the
LH00 for the sharew thomselves, and tharaefors as st ba 1aken nob
o penny of the £100 and 2250 firgh voceived by Dayr and dirscled
by the Julgnent under appedl to bo ro:-laced. farther the eniriesg
referred Lo are f:e;m tanto sx art of & process which lg an attemnted
and

undolng of the sgresment, If Parr la 1o be debitnd as belween him/

the company, for that lg tho necsw avy meaning of hig sccount in
ths eompany's ledgsy, with the Lzanfv/ rrovionsly dabitad to Xing
and Horrigon, it messe the money vis advanced %o him by the compeny.
And conversely 17 ha is 'tg he eradited wey contyd hy the comrmny in
aweounl with itself #ith the various sumg smounting to £248/7/« it
dipregards the intervention of King and Horrison altogether.

it is plain that the new Dayr ledgary-tecount, folio 118, is an
abtenpbsd step In the variation of the agrowment of 1 lay 1928 hy
miing the company the trasaferres and not Xing and Norrison of the
shares from Bary and by meling Barr the rerson dealing direct with

tha eompany in getting oan antlolpatory advance of .4.1248/’?'/—.

Polio 115 is as useless os & soures of szxenlpntion Tor Barr s any
other entry. 50 f8r as anpears Porr ws no party to the nevw aet of
entrles. LT he had beon they would not svall him, Vor,so far as
anpatrs wag ha warty to the divagailions ,laeginnlng 20 Dgcsmbor, in-

~¢inding the alteration of the pTomlggdry -----rer-sessacanmana——
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proniguory notes now @gpmariug booinve bewn mdde by the eornmation,
aughan 4 wae pexfeetly Justified in rejecting the mechonical book
ouiries as euiliciont Justificallion and in domonding soma distinet
rallabls svidenca oF OXONQIBTION. wwwmmmmm e ek = e e e e

L orepeat the apwwnl le atieriy hopslioge and hold 1t ghould Lo flg-
misgad with costa.

Ag to the rest of the order, relieving Bary from th§ £361/12/4
there wes noe orones appsal or notice i Iiaw of it. Arplication vas
made hy.ﬁr Flanrery 8t the bor to challenge this mart of fthe order,
et resleted by ¥r Browne. Ly Flannery did not sustalm the onun reate
-ing on an spslioant go tardily sesking o anpadl and ths Court

refused in its discrstion Vo.egevcise its power to ocen the guwezmkx

questions



