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Th~ proceodinga in thia cas~ were taken under 

.a<l.totion 162 of the N~ s.w .. Companies Act, 1899 1 vrhio'tj. provid.ea:J a summary 

remedy' aga.iDst the pcn:~one name<i in the aect:!.o11. whu~ mi:afea.sance result;~t 

in damage. I·t was not auggeated be for" us or as I u.ncle.ratand in the 

Court 'b"low that set .... of.f b available to the :party attacked under thi.a 

ilection. Mr. Browne a.dmithd that t hue had been mitl'f~a!lance on the part 

of hia o:u.ant bu.t he contended that it had not resulted in lO(r)i to the 

funds and asset~ of the company. Any other nathr ia whoJ.ly irrelevant. 

As I ~of opinion that the w~tt~:r should be remitted for fUrther hearing 

it would be inex.pe dient to diacusli the fa.ots of the case. It ·w·ould ap .... 

pear that at the general meeting of the company held on the 30th. Aug. 

1922 the whole ma.t.hr was disoufiJsed and the following queationa ilere 

asked. by counsel for the appellant ..... 11 At that meeting was thcare anything 

II said about the paymenta to Mr •. Be.rr? 11 (objceoted tg)' 11 Wh~;'t ;vas S2..:i.d ;;;.t 

nthe m~l!!ting11 .... Objeot~d to rejeot~d. Thi:a evidence wa.a I think wrong-



ly r':j·~ci;ed. Th .. ~ i:.H)Ut! "being wh~ther there had be~m repayment to th~~ 

co.mp:;my of the amoun·t fo.r wlliioh the appellant had becot11e liable ao that 

662 it is material to know wh<=J.t expla.nation was given to the :ahareholde:ra 

of th" tranoa.ction ~uhereby what Maughan 1: •. J. ha:il deaori"oed as mech~mi·oa.l. 
entl·ies (and all entriea of figure·a ar(:: in one sense mechanical) became 

tr.;msl:_'l.ted into a statement of the actual f•wta elucidating the true 

poaition of the oompany'lil affairs. 

I ~gre$ that the omiasion to give notice of motio~ 

by way of orosa appeal does not d.tbar ·the Court !rom sxtendine; an appeal 

to some matter pa.rt of the subjEtot of the original proceeding not oovereil 

by the notioe of appo~;l.l. But ·the oirol.llllsrtanoes of this oa.ae d..;; not, I 

consider, warrant tho Oourt in extending the diaoretion oonf1'rred 'by the 

rule in queation. 
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i'Ovrcn·a <.tndor the :Hatttt6 a.ro invokoc. I have no hooi tat ion in i:l.':l.Y-

iiieaaotod 
-·clual1 s.ea.lnAt tho app.:•llant. H~ ~totbt'!it tha facts a.r;f1 ~S"nntnn.lly 



hts 500 snares in tha oomfAl.uy by tha two ot;Jler d l.raot:o·rs, Haroli! 

o<\u t;o £350 of thosa mona;vn tho Cou.1:·t 

an.11 ordered k:rr to replaco t.ha mon9y ao t9.ksn f or!l tho company. 

'l~h.ls i.s an a..ppea.l .from 'i;hat daolsion, aml in my or:l.nion, tmco t.he 

on book entort.aa. li'<n• roae(>na 1 ahall state 1 am clear that ev~Jn if 

entries 
tho::Hl :mrttn:m sto;Jii ru1af.J~aotod by anythl:ng elsA, they wOtl.ld in fact 

and in law, fall aho:tt of th~l auggaated af:fact. But lSatt~ha.n J in his 

vury caro£ul ravl.ow of tha fnctG canw to t11'.J otnwlur.d.on in which I 

m:tffic i tmt 



up ;tn Lhu n<n"i o:Jmpl'l:ny. L~,n·x· ;Jigtwt'l. tho tnt3£nOl'~ut1mn as o. t>11.b:~c:::·i.hrn• for 

uha:r~ .d.euor i b i.ng hirrmnlf. tl.S "at.C'CO'I~x•t~l.nt". He th~m appJ.lt;f;;~lil onn 

Thu UabiliticH :t.l.t Uqtt:P~tion W<HG f.ll<Jfl/tl/1. ~o n~t evcm o1imlna 

-tt:ng ons'tia anil. o:;;:ran:.,eSj thor'3 i. ,, g 'lti:i.'flt:<:ztltit de:!'idancy of n<J;;trly 
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bu.t 

:if 
o.o ate ana /o<H3'tu llfld expe;nses are roolronad, thwra is not :mwh l•3ft 

fo:r Ulil tHt1la craiUto:rB t;ho~a c:uatmu amou.nt to~ :U.ttle OVf.lT i.~H;JO. 

hook'-.a 
When th.-s liqu.Hlato:r o:1ro.minacl Mw ~ of tha c•1mpany ha fm:mil th:lt 

in tlle £, tho (.HJHl)~\ny's 1n011~7~ so Tt3CHlved :tn r~ref:JTl:-H1(}0 to tho 
get 

e1.:.roany's trade c:ra·i.t;o:rs ;::.ho tibtJtiil. mere t1·i:Ge. --------~-~·-

J~he 





a ... . . -.. ~ tho 

not; 
Ju ga fv;.tn.d • rtJcai vad the 5 p-r·t)missor·y no-ta a. three of whicll Jl!).va/llfHJXl 

r;lvon w>H'I!l the notua ()f .King o.nd ;;;,;:r:rison as fFincipaJ.<>,bu.t ondorsml 

lt 



{_ 

&J.l the 

·the ----------------------------------------------------------------· ---

app,tc'l.rs r<l.t p. 7 o.r ·Uw ;,anute Book. 1J t•) that mo<;l<:'int t:rserA ha.a 'bflan no 

OiV:l.flHtlfl {1(t1(']:0t:tCd a.:nQ. there ba11 '\J;l·::'n nO-··------··--·---···-·--·-- .. --·-·-----·-··­
t:ll:t'flCtCIJ'S :feas or nthar rcH.mmora:t;ion. 'P'hloh could in any way :il.<JCOTmt: 

thua uu.e for wnrJ( done. :il:w 1y).htnc" h.1 &\.ppTo::dr..o.te1y ~-c~oTmte•:t :for 
..... "? 



awJ tlle minutes h~vu lHHJ:n ro£a:rre\1 to. ;.'ho ax:plici t stat;em~nt is 

novJr amen1Jad lmt -.va:re, at a oubaoquent ra~~ting, rm 11 July rend and 

· confil·matory 
confirmad sa thay at;an.e. '.i'ha.tVmeeting npp13a.ra on p.8 of the lklnu.te 

-vlnion for tho bf;tJ.n.:noe of tho p:r.iaa might ha.vo uapondcd. Aft or 

'"' 

~[ora espeolally is that so in vi.aw oJ' two olrou.mntanoes. O:na ln tho 

,.JJi"HOtor". .ho ot.har. ifll tlla.t ln 1Hng'a ovidllnco i! n.ppearrJ that 
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":!Jil"acf~oz·c' faos ;;;.n.<l al.'lc; itlonal W.l.1ar;y 11s p!l.o~;O(l 1)y l.1.roctort"i 

nreaont 
"iJ,Je-tblG 1>£ 3l Pa~ ~~-~u (1ttly tq;p:runu''. Iha on1;; mr.lmbars ~zn.Ht 

"'.fllt:t no h"ll\HJ of Kl:og <ilVor na.vi.:r1g pn.u. auch a. sum to the rt:Hrpon-

£150 dirootoro faas. 'l:he ftlll £500 ropresenting the nominal valuo 



].() 

oOff<ll'O oi tll~ mo:n.oyH vn·or.~t;;ful.: y tt'llWll f'CO!li tlum hy th<> trtpartHo 

an<l nc·11er restore a in fa.ct. 
~\i'l'!;lJJfram•~ntll As to i;ho origi.r.n.l natu.r<;~ of 'l;hla t:\ct "· tH1opt withcm.t 

imrnedis.tely 
r1b:,,otors aorw<l!rnr;;1 ::r...XX~.l:1.:llilia':]Q: h<:Jcamo li.UiJla to rw:~kt:l guol'l tho l.ons 



11~ Da:rr's .A/0 • .ln King'o A/C it appaaro that on ~n J,itly, he IVSG 

£50 la euphoniollslw ca1led "caah !V1vance'*. 'J:hat i.u to sa;y tho 

aapi.tal 
a}j.a:roa in a 71$.""1 that was ~~t~Q<>tanti~11y o. rot11rn of c~pHaJ. to ~ 

lllmsoU' u.nt1 :inten•H:ng to aocount :fo:r it by o:raa.tlng tmlJsaquently 

aJ.co with two otbe:r su.ms £60 ~nd £30 e.s ~cash 0.<1Vf.l.tl(Hll.l", th~ total 

~293/6/-
(labi ts 'lra1ng £283/G~. Aa a.,::;n.inst that the:re is a ·aoli.ta.ry <.r:r.a ~11; 

the l)l.\l.lanco ahaet of August 1922 aa e. Clobt. It is obvio~tsly not 

·troatetl at a.nytlma aa ~~ait1 off • 'b~dng cu.rT1ed on 1.nto tho next 

On 20 DJoGmber 1922, at a n.t'loting of .;)ira tors it appears from tba 

M.lnutac thnt "nfta:r niecm.3aio:n H wn.a rcso1va<1 tl.lnt tho 500 

"uhal'\tli!(:f'uJ.ly 1;ah1 up) o:riglrJA11y held by Mr J.J?.Inrr till r~ata o1 



"of Jt:i.>l r,H;lg·tH\Uon frop; tho dh·ectorship(~Hst f.S.y 1922) bo !r;.kon over 

"by tho oor1wA.ny awl 1:1a V•'X'i ttrtn of:f oa.pi tal". rt "'hou.ld 1'a o1mo:r'To~1 

On 2n'l or 4'tll Jann.a:ry 1923, tl11J.t nota £.'30/8/4 'l"if.\S pGI.1.il. 7he half of 

that tlOtS £45/4 /;:. ( O.a were also orr half t:lf OO.Ch Of tlW othar no'! IHJ 0 f 

oir.:i }.!;l,l"' amoaui) ;;...au ueh:i..t;;~t1 to l-~:tng ~w1 i•:> l<orr.ison :ra~;poctlveiy·. nu.t 
•. 

:not as "caah a11 vance a" una the :r·la .. son for th<"lt l.a shavm 1.n tha cash 

to b<J cl·Aa.Tf.!9d t<.s for Ri.ut:; .;;., Cc J .• t.nLi.I;Qt'\ 1 s !3ha:r.f.H3. Than tn ovufol·mtty 
I~ 

wHh t.he :raoo u.tion of .20 :DtHlemb3:r - a foJ•tnlght; before- wa i'l.n{1 in ·~ 

~ragi.st;er at foHo 8 wJ:l.lol1 ia Barr' a eha.ra :folio ttncJ uuiler aata 2 

Tu.rni.nl back then to the oaoh llook en-

i.lor.r:i.oon in equal amou.ntu ara fc)11owed by the words "'Klng & Co Ltd". 

'l'he altcrati.on o:f the two p1·omiaaory notaa for 4'.90/8/4 ll.Utl reapHctlvsly 

a.a tlB ~k~r il!iTAOdlatoly abova tha nam.oa of Kl.~ a.n11 ~.loTrlsoll, 11.! ob­

-vlou.al ;v r..nrt o:t: tho an.m.o op,..ra. t ion to e.ffactuat a thfl l'«UiH>lu ti on of 

20 l'cof)mu~r &. or course this n11 1·eeul ts in ~ nro.(1 <'11 a, bu.t not ln 

a:rror(ling a logQ.l (ftli.tW.noe to anybody for th.11 origi.n~J.l mlai'aa.sanoo. 

Than on 6 AJll'il 1923, a :CJaw l'!opartu.:re takes placfl,;pro'iJ3.bly to i"i t in 

atil fal' rAa roaalbla wi tll wh:\t has just boon nan·atad •. !!'or the flrsat tlma 

an a.ooou.r! t ia. opened in the latl13er :for J .r· .J.Jarr. ~'he comra.ny \}y t.h i a 

tlmo is r;la:tnly moribunfl, :~n(~ ;;Tera.Ta.ttona a:rfl b~ing Ulld'.J for u11.ria1 aa 

deaant o.nd ae £:t,ll.fo ;)..EJ ia r·oaaihle •• :ir.at in f;ho Jmu-r.Al fo1it.1 22, a.n 

l;lilt.ry L.1 mlda <1ell:l.tiiJtj lla.n wi. th J!Z4S/7 /- an(1 craditir.g Ki.:ng and ~'!oxrt­

-son with f.l~/3/6 £Jaoh. a sto.tom.ent b~) ing v .•. id.,-111 "'f()T pa:;raantr~ to 1larr 

nolW.rgad to thoir o.acou..."lta in error''. :rJ:u~t is carried into th-.1 r.ae1gel~ 

aooountu. l'ltl.t wlw.t doea tho £240/7/- rop:resQnt? :t"ha.t i.s axplainad 1ly 

tha cr~dit ent:rl.wu in J.3a.rr's a.acount. it is r!1·.;1r1onr1 !!50. ;,ago;; £18/"1/-
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o.nd 
ru~doi:i"..g of t.hG ug:rcmnont. lf l~:rr io to be da'bl't:.;<J fll':l 'l.h1h1oon itL"".l/ 

Polio 115 is an useleos as •~ sou:rco of excu.lpH.tion for Ba.:r:r. UH any 

antriea. I:r hn ha.a 'be·.m th;ty woul;1 not a\i"ai l him. nor .so far n13 
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mleao~ gith aaata. 

1·at.\uJ~~c1 in its c1isc:retion iio~G.:re-rc.ise its po~:.rer to o;~lcn tl1e qu:crrr.t;x 

quenti on. 


