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14 _THE MATTER OF THE ¥ILL OF MICHAEL MULCAHY.

JUDGMENT, : HIGH 1.

I agres with the judgument of the Chiel Justilce,

I desire to add that in casss where infants are con-
cerned great care should be taken that competent persons having no
intersst adverse to that of the infants are appciated as guardizns
ad litem and that except by leave of a Judge p distinet and inde~

-

Pendent solicitor shpuld appear for them.



! IH THE #ATTER of the Will of Hicr

Thz only guestions raisad by this apgseal ars whather &
—

Lasbdeim D13,

pgéwaa right in holding that under the will of Ulchacl Hulcsly
the aurplus income vi=iptses=t accruing on the shares of the children
mast b2 added to the orilginal share of such children resupzobively and

develved au 1 4% Fformed part of such original share,

Beeondly wtether he was right in degeidlog that the trustess

of the will bave no pewar to pay Danial iulcoahy by way of advoncement

! or by way of premium the sum ¢i £790 cor any part thevecol ss ragusstsd.

: The pztition on which the ordar wos wmade raised certain cther questicus
i Al ace st ﬂu, Reclpeest ——ﬂ%W 7~ SR e v

{ ou the construction of the Nill‘ac tc which it lﬁ<ﬂut within the pro-

§

! viaca of this Court to express a judicial opinion’ and I refrain from
E Goeing s0. In my opilnion the learuved Judge arrived &t a right conclu~
i .

sion om both queationa coverad by this apgsal. As to the first I think
clause 6 of Lb" Wwill contains. & reas "bly clz2ar direction that so wuch
of the income asccruing on a aons shars,bE'ore he attains the age of 25
y:irw’or gualifies fer edther of the professions mentionad as shall ot
have besn applied for his maintensnce education and advancement shall

ve added To the cérpuﬁ of such share and thenceforth form part of such

corpus, The benaficial interest of the son in such share is to recelve

the income thereof dHIlﬂ& his life. On hils d=ath lsaving issue the

share is to be divided amongst his children in equal sharces and on hils

a .
ienth without issue in(certain gpecified event the corpus of the share
>

gues over to his brothers amd sisters and the lssus of any deccaszd

beth 2r o sistor. In these circuwmstances T thlok 1t is claar S

thiet the son hae no right to the surglus income of his share accumulated

tefore he either attalned 25 yesrs of age or qualifiled for ong of the

naaed profegsions, . , s
@ed proiessions An argumsnt was addressed to us feunded cn the

provisions of section 45 of the Trustes Act 1500 and particularly on

aub-secticn 3 of that goction., I am inclined te think that the author-

Lty piven by that s utlbu eitends no further than to znavle the Court
0 disregard the bousbees rragarbiery—a3 to what way be terwad wattsrs




0
‘o

of adwindstration. vub however this way L2 I am clearly of opinicn that
no cubhoxity can bz found in that section for taking propstty frome o
vsnefleiary to shom it iz given by the #ill and hoanding it ovsr Lo wne

o whow it

given,

On the second quazsticn =24sc L think Mr Justice Drapsr was clezc-

‘ Cinere Jf

Ly right o The powsy of advancewment ia clause 6 of the will ie-—sdasaly
o b.y A bl . . -

coperative- in the casz of any son when Lz had qualifisd for 2ithsr of

the grofessiona mentionsd and In the present case it is clear $hat Dan-
‘_:1/_—1:'1 a.y lennrbac? HAe a:"‘r’};&.ﬂoj B e At FU.

ial Mulcahy ls 8o qualified. Fbds—eo—aeusht—boapedy the provisicans

of suﬂhion 26 of Lord Crzawovth's Act be—shés—eea= but in my'opinicn

it 13?33:w7¢f::;f:;;£ Lo a@plication4A«'/{ZF241&M44122UW/.”“'tz" s
For these reasona I =i of copinion that the appeal should be

-

dismizsed,.
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W RE THE WILL OF MICHALL MULOAHY

AT T T

TSTEER ACT 3400,

AT e vy A i P R
Judgmont. Higsing T,

I on of opinion that this agreal should be diswisped. 1

deglre, howaver, to guard wyssld asainat ony misundersigadiog.

The appellapts,the trustoes of the will, impugn t¥¢ only of the
angwers given by the learned judze Hto ths petition under section 45 .of
the Trustee Act 1900 of Western Augtralia; and I regard these answoers,
(b) and (e), as correct,so far as me the mere interpretaution of the Wirl
iy concernad. Ths provision of parazraph 6 enabling the trusteess to
pay or make up a premium '\'out of the corpua of my son's 1ifs share in my

n
rodlduary estate. does not apuly after the son has alrsady becomes a

'

menbor of the yrofession. Under the same paTagraph,any surplus of the
lncome of the son's share,after providing for his maintenance education
. "

and advancensnt has to be invested,znd until the son takes a vested

0 3 “ 0] Y () 03
life m’cerest\ in the share,that surpluse with any interest on the
investment has to bs added to ths shazre and held by the trustessa for the
life of the mom; and then the 1ife shurs in the residuse iz to be divided
aiony the son's children{par.ll),cx,if he leave no issue,the share 14 to
30 to the surviving children of the testator and their lssus{par.ld).
Cased such as Saunders v, Vautler (4 DBev.115; Cr & Ph 240) do not
apply,becuuse persons other thon the son - srandcnildren of tho testator
= -~
born or unborn,- are interesved ia the—Torpus and surplus incomé"m.

hore io no apreal from that part of the ozxder of the leaurned judze

»
whichh d@claraes (a) that each of the children of the testater abtained



a vested 1ife interest In the residuary estate upou the testator's daaths
.
T ois n

nob necessary,for the purposa of cur decigilon,to decide whethor
ihly gnswer v corvect ov not. 8o far as 1t goes,it is in favour of
the argument of the trustees in suppert of the power which thoey claim.

po1nte

I8
&

Bat T aw not sure that I should come to the same conclusica on this

Tners i much in faveur of the view that the 1ifs share of the son

u n
becomes vested ,under parvagraphs 11 and 12 ,when the son attains 25 owx
qualifises for the professicn at an earlier age.

Co far as to the mere interprstation of this will., Put sec,4b

of the Trustes Act 1900 does not confine the powers of the Qouxrt to the

terma: of the will ws ftruly interpratod. It contains a provision in

aubsec tion 3,which enables the Court,to some extent at any rate,fo over
ride the provisions of the will - %o wmake an order which is {not merely

additional,but)contrary to the will -

] . .
Any order may be made under this section notwithetanding anything to

the contrary contained or expressed in the ldstrument creating the

trust:  Provided that such order is,in the opinion of the Court
bensficlal,having regard to the estate and all persons or the

"majority of persons ilnterssted therein?.
Taisg extraordiaary power may be inveked some day on agpropriate facta;
wt,in ny opinion,none but extraordinary factis would be appropriate,
under #this wlll,for cn order such as that souzht by Dr D Mulcaghy.
There are cases,familiar to proctising lavwyers,in which a literal adnoex
eace te the words of a will wmight lsave a benoeficlary to starve while

the corpus of iz shyre 13 to be increased by accummlaticns; or in which

the dntecesta of grandehildren would he best served by allowences £rom
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thoiz {zaoney:s to theix paranta. I give this nerely as an illustratiou,
net as a definitlon of the ambit of the powor; for I do not thionk thab
wo. are entliled to place any limitatlon oo this power confaerred on the
Mprame Couxt that is 120t placed by the lezlelaturs itself. fubsection
(1) covers the subject mattors in respect of which that Court nay make
an order,and it covers sven the purchass of land for the protection or
improvemant of the trust estobs; subsection (2) oaables the Court to sa,y-
against whoge intersst aay expsnditure is to be charged; and subsection
(3) allows an order to be made which is directly contrary to the instru-

ment.  This subsection (3) does not make it a conditilon that the order

shall be for the benefit cof all the powsons intersated,or of a majority

i

of the porsons intefested,but mersly direc:as the Court, in exercissing ita
discxetion,to have regurd to the benefit of such persons, But here

the beneficiaryma merely wants to add a French degres to his other degr es;
and he dees not even say thut he wishes to praotiée in France or undex
French law. TFor anght that we ars fold,the French degrse may bo a mers
feather in the cup. To make such an order undsr such circumstances forx
application of the acomrulabted surpivs imcome of the shurzs — acowmlatdons
which 1a no contingancy belong to th;a son himself - would not in my
opinion,be a proper exerciss of the discration of the Couxt. 4 very
wide digeretion lu given to the trustess to apply as wuch as they think
£it of the income for the maintenance sducation and '\'arivanceman'b‘\' of the
gon; bat when they have onco throva the surplus of fthe inConme into the

game fund as thoe corpus of the share, s¢ that it belonys to the remulnder -
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Cmgn and not o the son, it looks like robbing Peter to pay Puul to
deflecs it ficom the mightful owmer. And the rightful owners hora are

parsons who ars lafunts or unborn.



