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I ag.re;:; vfi th the jud.g:itic;nt of the Chief Just ice. 
I derj ire to o..dd that in o<:tses wbere infant;;; are con­

ce:rned. gn.Hlt c:a .. re sl10uld 'be ta,ken that COL}J]tent p.naons hrwing rw 
inter,~st adverse to tha:~ of the in~ants are ~>.ppc:Lnted as guardi.::l.nz 

_ZJ:.cl. li t0m -:3-nd th<Ctt except by lea.ve o:f ~" J1.1.dge o. d:i.1;;t inot a;·;cl inde-

IJC·mdcnt soli.ci tior shpuld a.prJear for them. 



devolve~ au if it lor~3J p~rt 0f auch original eb~re, 

'l'h.:J _j.Jatition or1 whi·Jh the ur·:.Ln: 1vo,s w;!.d<: r.::dse0. c,;rt::J .. irl ct.h<)r quo:>tion~.> 
k ':uc .. :i ........ ~ h .... -1- A'« ;z.u~'te...~ "/___.-/-,~ rA- _ ~-"?"",.._~ 

on l;be conatrv.otio.n of the wil~{a.s to whioh H is,t··;,·rd within the pro-

Vlrlc-:1 of tili•3 Court to mq:r.e,ss a juJ.ioieil o:pinL.m; d'nd I rClfr::t.in froni 

(L(Jin~;:; so. 

Aa to the first I think 

cL1t:L'3e 6 of ·~he will •Jon·~:ains. a reo.l.sonSl.1)~y clear diraction th:::~.·t so u..urJh 

o.f the inoomr.;. a.<.:cruing on a son's sha:re /)13fors h" u;ttains the age of 25 

:,;·.;a:riil c,.r quc;;,lifLilS for "ithe.r of the ;-:·J.·ofsr:wions mentioned_,a~l shall rl<.J-t , . " 

llftv•:.: be-3~1 applic~d :for hie Ulai:n.tenanoe edtwation and t'l.dvanoement ski.ll 

be a.dueu ·to 1;he coryv.s of Buah share an•i tht~nce.forth .form part of euch 

corpus. The benafici~l int0r3st of the son in such ahara is to r~oeive 

thG income thereof during his life, On his cleath la~'ring issue tbe 

a11a.re ic-1 to be divided amongst his ohildran in equal shares end on his 

a 
-l..:)atll wi-thout issue in1o,e;rta.in r,op;;)oifhld ev0nt the corpus of tl:o share 

e:;<,;ea ov:6lr to his bl·others a11d. sia t<.n's a.nd th1> itHJue of a;r.y J.0..:c:J..;.;;DU. 

brother or sister. In theae cit·cuHla'tanc<Js I think it is ul:-;D.r ~ 

' 
th<·t'~ th0 'liOn hae no ric;ht to the Sl.U.:1:;lue irwor,,e of his share accn;uuulatdd 

h->fcro he eithor atte,ined 25 ye~;.rs o.C ag~ or qur.:t.lifi:::d fur 01113 of the 

rl:liil0d. Pl'Ofr~ss ions. 

yrovisl-:;na of section 4-5 of t;ha Tt•u.ate<:i Act 1900 an:l :f:;uticult\.rly on 

lty i~iv~n by that <J.>otic.m extanda no further ti1an to Bn::t'ole tlJ8 Court 
;k:;:r ,._,_./,_,_._; ot~ ~.....,. 

th0. 1.•~~t;.~~~g.a.•.*-tr-ie~3..3 to v;ha.t rtt.s.:y b0 t.:~r'ttiad. ,1,a .. tt~rs 



., ,_. 

On til•;} o•:J<1ond qu.:::~tion "lso I think Mr J'ustic:::: Ill;apa·r ;y;;\.3 cl..;ar­

.C'uu, .. R 
ly l'i(!;ht , Tll0 .fJOW':)l' of adv~mc\3,uent l.il. :;;lG.use 6 c.f th(~ ·r;ill i-o;;- 'i!l'~r,)t'l~ 

tl?u,..'"' r.t 
:i.Lcp.,l:.:,a,t~'lf;;.-in th3 c<lSJ o.f any :~on ·.;;rlJen ha haS. qualified fer t?ith\>r of 

ths prof.:oaa ions n,entioned and in the pr0seot co.r;s it i:~ cl0:lr th!tt Dan­
...:~~z::( a.-re.......-....,_,.;: A~Y.'\.-.r a... ... ;~~-~·~e-u_, ~A·..,.<--7'2l. 

ial Mulcahy ia ao · q1.•alifieu. H-L• !WI aet~t '•o a~ ·tho pl.·ovi.aions 

o£ s•:lo'l;i.on. 26 of Lord CJ.•3.n•voJ:th 1 a Act '&e ·i;hi;,; ~~but in my opi:;l.i.on 
/I:;f:i · /~ .ttL-1:.-~r 

it i;; ol.<HJ..l' ~ ha~ r:.o G.:t-:rJlicu.Uon~ ..... ' ..--t;:~#-~bccuw_, ~· 7~ · c:;n.,.,.... 

For the::;.:: rea.130l1iJ I t~l of upinioll ·that the a.p:pea-1 should be 

d.iewissed. 



(b) and. (e), as correc·~,ao far a3 mm i;he mere interpretation of the ilf:lll 

iu cone erne d. Th•:l provision of po.:ras:ra_ph 6 enablin::; the truo·tees to 

11 
pay ox· n1ake up a prenlium ,out of the Cf):t'pua of .. mY aon 1o life shar,;, in m:r 

II 
redi\luaJ:y eiiltate; cloe~ .not apply after the a on hao alr ·3J.dy boco;11e a 

member o.f the pr ofeasion. Under the. ae.me parag:ra.ph 1 any au:rplus of tlle 

in,~orue o! the aon 1 <-' ahare,after providin,g for hie maintenance e<:1ucation 

and advanoem!:lnt ha;~ t,,l be invea·l;od,a':Hl untiJ. the son takes a 11 ve;:;ted 

,, 
life interest in the Qhare 1 tha.t surplus with any interest on the 

investment hc~s to be added to the sl1are and held. by the tt.-:J.steea for the 

li:fe of the son; and tl1en tlle life 3lmr·s in the re3idu•3 io to be divi:ifld 

amoni;!; the aon 1 3 ohild:ren(par.ll),or,if lle l·zave no iiJnue,tho ~:Jhare ia to 

go to "tiHJ surviving children of tiH'l testator and their iJ;Jt.10(l)F;:r.l2). 

Co.3eil fJ1J.Ch as i:laundsrs v. Vau·tier ( 4 I3ev.ll5; Cr S: Ph 2,10) do not 

Cl.flpJ.y 1 becu:u::~e 1~eraon13 t)ther tho.n the son - ~l'andc·nildren. of the ter.lt~\to :r: 

I\ 
eu.Gh of the chiL1ren. of the teotator a·l;t;:J.j.ned 



~) .,, 

So f:ot..r ::tl~ it goer1,it is in favour of 

the a.l.'gum.:mt of thG tnu.'ltees :i.n ::mrpor"l: of the power ·.vh:l.oh they claim. 

nut I am nrJ"o sure that I shoul:l come to the s~EH7 OC)J.10lu;:Jion Qn t1liB j.J01nt. 

Til01'·3 if; muci1 in fu.vou~: '.d the vhw; ·t11at the lif·s share of the eon 

ll 11 

becomes, veated., ,und•3r para;3rapha 11 ancl 12 1 when the son a"t"taino 7~5 o:r· 

qualifiea for 'the p:rof•>•Seion. at an earlier age. 

Go f~r as to the mere interpretation of thia will. 

of ·the T:t'Uatee Act 1900 do0s not confine the powex;<~ of the Cour-t to the 

te:t·ma of. the will a:3 truly intel'J,>r•:Jtod. It contains a p't'oviuio;1 in 

aub:;~ection ::>,which 6!1o.blea the Court,to .aome extent at an.y rat0,to over 

l'i•.le ·the pxovisions of the will - tQ make a;n order which iEl (not merely 

a.ddi tional 1 bu t)contrary to the will -

11 Any order may be made under this section notwitllsta~cliEJ anything to 

the co~lj;r~y _ _£_9.~l~!l,~ned. or exg~d in_the~!!.'l:!.!!l~t c.!:ea.!.?·n~-~~ 

P.rovi<.tecl that i.'.ruch orcl.e:c ia, in the opinion of the Court 

beJH.J.ficial,hnving regard tQ the ea·t;~te ancl all pe't'sons or the 

·majority of pel'a'.ma intereste(l therein". 
' 

but,h1. r11y r;l)inion,none but e:x:t:raordina:ry fao"t13 would bG uv;Jropriate, 

un(l.er tlliS will,fol· c..r1 order eucll a>J that oou.:sht by Dr D.?.:.MulCJ..'1y. 

0nce to tlHl -;;orda of a will 11ti:}l.t l•:Ja.ve a bcmofioiary to st;;~.rve wlli1l3 

the corp~.l3 of hi::~ oh~~re i'3 t(; be increaaed by a.coumulationoj or in ·:vllich 

the :l.ni;~)-C•"l;Ji,;a of t;l'a.nd.olltldren vrGuJ.d be be~'lt 2erved by allowancer3 frc.rn 
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thoir monsy3 to their par~nt8. 

not as a dr~fLlition of the antbH of the povw:c; for I d~) not thinic tl1at 

tll..1. be> cc t io n 

(1) cover:.> the oubjGCt matto:t:s in respect of which tl!at Ccu1·t 1uay mal(e 

an order,ancl it covera eyen 'the pHGhaa:<J of land for. the prot•:J~1tion or 

imj_Yl"•;;lV0IiH:Jnt of the t:ru:J·~ est.a:ta; aubseotion {2) enahlerJ the Court to say 

a.ga.inst whose i.nterest ().ely t=nq:e ndiiiure i:a to be clla.rged; and aubsec tion. 

( 3) allo·.va an o:~.·der tt) b•:: n:ade which io directly contrary to the itH3tr.:u-

m.ent. Thia subsecti·on. (3) does not mul:e it a condition that tho ordr7r 

of tlle J;Jel·sona inte:Cested,but merely di:recta the Court,io. e:x•.;Jrci:3in.g ita 

eiiscretion1 to .l1ave reg~Lrd to the benefit of S'J.Oh per0l•:>ns. But l1ere 

the benefic iarj'lll:l merely 1vants to arld a French de,g:rr~e to his other degree; 

f, 
a,.."ld he cloe:3 not even aa3r thu.t he wiohea to p-raoti~e in France or under 

French law·. For aught that we are told, the7 French d.egrae may be a mere 

faa.thel' in the cap. To make such an order under 3UCh circumstances for 

7lllicll in no contincency belcng to the son h:i.mseJ.f would not in. my 

01'inion, be a })rope;: eze:rc is•3 of ti.l.e cUoc:r.etion of the Court. 

11 " fit of the in::ome for the~ maintr;nu.nGe education u.nd ad.v~ncemen'b of the 

son; bJ.t l'liHJn they ha-r0 onCt) tluow·n the :Jurpbs of i;h·~ income in'to the 

sanHs fund al:1 th.C:J corplHI of the 3hare, oo th<.\t H belo:~~a to the rem;.;.inde:r ·· 
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thlflect it f:cow the :rightful owner. A:ncl t;:ls rightful cwnoL> he:ee are 

versons who a:rr;J infunt~1 or unborn. 


