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Judgment. .o Isaacs J.

Notwithetanding the very full and esrnest presentafion by Mr Macrossan
of the.case for this appeal, I am unable to entertain any doubt that
it should be dismissed.

ﬁhe late and lemented Chief Justice M¢Cawley examined the facts with
extrems thorogghness, and after giving waiéht to every possible con~-
~glderation,arrived at g the conclusion that the defendant, the
present appellant, was liable in damages for breach of his agreemgnt.
The damages wars awarééd on the-basggjthat severallhundr;d cﬁws; the
snbject of the contract,were in calf'at the date of delivery. That
belng the basisg, it becomes unnecessary to consider whether reliance
can be placed upon the oral warranty, which formed an &lternative
éround of complaint in this case. The oral warranty may be disrega%}d,
because the interpretation placed by MoCawley 6.J., upon the words

g "dry cows"™ in the written contract ofv15 September 1923, was that thai

expression meant "cows not in calf"™, and that interpretation,.in the

e

ecircumstances of this case canunot be shaken. [

There were several objections taken to the juligment under appeal, and

logical’ '
these may be dsalt with in/ order. e




"hy Mr W.Walters™ mnegatived the idea of any warranty, and in-

-dicated that Walters, the respondent's agent, bought on his.

- own judgment after inspection. But the words as to inspection

in their collocation merely identify the'bulk 1nspeotgd, out
of Wh;ch the 1eséer numher pu?chased are to come, and as to
these, the wopds of the oéntract form the terms of purchase,
Ona of those terms is that about 700 aié gold as “dryveows“;
Then it was said, that %o reach,agsinterprttation, not being

the ordinary and patural meaning of the words under construc-—

~tlon, it WAS NECEYEAT F-mmmmm e
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=40 find a trade ugsge, and trade usage,it was urged,had not been

pleaded. That objeetlion fails because its fundamental assumption

is absent. The expression "dry cows™ has no primary natural meaning
that could yave any sensible application t§ the contract. There can be :
novdoubt ag to the primary meaning of the word "cow"; but the word ﬁiﬁ;
. "gry" has an extremely variad signification, dependent largely on the
substantive to which it is attached. Linked to such words as éhe;p,
garment,nurse, light, ssrmon, weathor; wine, humour,and a hest of othef

words, the attributes 1t indicates or suggests are different sometimes .

in nature ~as physical or intellectual- and sometimes in degres.

-

To paraphrase the expression "dry cows™ would be imposgible unless one
had or asgsumed ths surrounding circgmstances.. ————————————————————
The quéstion.here is simply what is the meaning of the phrase or term
in thig contract, made in the broved circumstances. Briefly thoge
circumgtances are that the cows were bought for the ﬁurpose known to
‘both partles, not of keeping them for dairying, but of travelling them
& considerabls diétance along a somewhat difficult réad and fattening
.them for sale.

What is the meaning of "dry cows" when used in that connection?
There being no fixed natural meaning, which would be intelligible,
_what is to be done in order to ascertain the intention of the partiesf

You can always give parol evidence to identify the subject-matter of

the contract. The law as to that 1 have very recently e an-




gtated, and made somewhat detailed reference to the most authorita-

~tive cases in Cameron v Slutzkin(32 C.L.K.at.pp.90 to 93).Beyond

that reference, I ghall de noﬁ'more as to this point than requote
one pagstge from the judgment of Viscount Haldane L.C., in Charring-
-ton v _Wooder(1914 A,C,p.71 at.p.77)i~ "If the language of
"written contract hes 2 definite and unambiguous meaning, parol
"evidence is not admissible to shgw that the parties meant somefhing
"different from what they have said. But if the description of the
"subject-matter is gusceptible of more than one interpretation evi-
"-dence 1g admissihle to show what were the facts to which the
"eontract relates™. The learned Lord 2ddsi- "If there are circum-
".gtances which the parties must kﬁg‘be taken to have had in view
"when entering into the Hmmxk contraét, it is nececssary that the
Court which consitrues the contract shouldAhave these circumstanées
"hefore it". 020 ——em-- e e
How, hare there ig, as I have sald no definite and unambiguous mean-
~ing atiachable %o the words: they have no sensdhle meaning at all
apari from the circumstances of their uée; and,congegnently, it is
neoeséary for a Court of construction to familiarise itself with the
surroundings of the oodasion, such a8 the vocabulary of persons en-
-gaged constantly or usuelly in the oeupations involved when dealing
for the purposes of such a transaction. The meaning €o ascartained

is not a secondary msaning, it is the natural and indeed the only

sensible meaning in comneciion with the event. Rimxfixzkxwhjmgrxxrz
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If however the avidence be regarded as admissible, there ig another
objection urged,namely, that the evidence is not sufficiéntly pre-
~cige, consistent and general,vto enable & Court to reach the conclu-
_sibn roferred $0e oo
It must be at once observed that no attempt was wade -~if we except a
very laﬁé and faint attempt - by way of dernier ressort - to maintein
there was no contract hecause of an unenforcesble indefiniteness of
subjecﬁ—matter. Treating that suggsstion With seriousness, it is suf-
~ficient to say it is not tenahble,

The task of fLidmdx finding the proper intergretation of the phrasge
"dry cows" was‘diffioult, but not insﬁperable. The latey learnsd Chief

Justice carefully found his way through the differently phrased testi-~

-mony of the experts. Having heard the witnesses,and appraised their

respective values, he came, in substance, to the conelwdion, that the

cattle industry,like most other modern industries, has a somewhat
varied terminology in keeping with its variations of purpose.
"Dry cow" when applied to & cow,ragarded as & milking proposition,is
not of precisely the same meaning as when applied to a cow looked at
as a fattening proposition, In the latter case, the evidence accepted
by the Chief Justice, as the most rsliable convinced him that "dry

e
"aow" conveyad the gense of the cow not being in calf. It is impossidl

to displace that conclusion without displacing the testimony .of the

witnegses relied on; and that is so dependent on the personal

characteristics of the witnesses and their manner of testifying
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that it 1s hopeless to ask the Appellate Court to discard their

avidenca.

The rasult ig that the Appeal fails, and should be dismissed

with Cosgts,

A



Jug Amt | Hig:ink J.
J The evidence of witnessos as (o the wmaning of the wordas wdry
cowet, z9 uged in the beef cuttle industry, wxe, in my opinisn, i;mpe.nrly

a\amiiwﬁ by the late Chief Justice: and his conclusicn copends so mued
o0 the relative welght o bo attwnéd to the diffarsnt experts { so~called
tha.t it cught not,under the olrcumndances, tc bo diam‘:bmﬁ by a Sourt of
Appeal which has not secn or heard ths witnesses.

Tha gonclveion of the lurned Judge was that the exprossien viry
cowe® in Exhibit 1 doea not nean, or inolude, cows in ealf, Hany‘
af t;l‘m cows delivaersd by the defendant (aprellant) wers in calf, and
thorafore died gr wave injurad in travelling; and the defendant is liable
in daveges. ' '

According to Parke F.,advising the House of Lords in s.%;& \
¥ilaon (@ Cl. & Pin.506,556),80% only is i% cwzyet?nv to receive gvidenocs
of the meanleg of a-teieign language,*but it is alao competent ($o recelve

svidenos of meaning) shery technioal texms of peculiar torma, ox indesd

" any eapressions are wsed Whioh at the time the inatrument wes written had

.aciuired an spyropriate meaning, oither geénerally or by local uasags or

smongst particular ¢lomnes™ ac'.:cmmg to the sume Judge, whan

spaking mda member of the House no parol evidence can be adnitted to
atract

add to or dedtmet, {ron the éeoc:ipticm in the deed, or to alter it in

any rospect; but parol evidenge is always sdmismsible to show all ¢ circum—.
stances necesaary to place keitere the Court when it oonztrues ﬁ mstm-
mat in the position of the parties to it, a3¢ a8 to onm:lefmrto Judge of
the neaning of the lnatrumeatw (Baird v. Fortuns 4 Macd,H.L.149).
Acoording to Etephen on Eviaez'zao('lm ‘Eatn 103) = » In grder to sscertaln
tho meaning of the sigas and words made (sio) upm; a dodument, oral
avidence may bas given of the meaning of iliegible or not couumonly initell-
1zitle oharasters, of foreign, obaalets,teehnlcal local and yrovincial

expressiona, of abbreviationa, and of cotwon words #hiich from the con-

T text uprear to have baovn used 16 a pwuliar sease; Tt evidince may not

be given %o show that cowmon words, the meaning of which ia plain, and
whiloh do not appear from the oontext to have been used in a pesuliar

gense, ¥auw in fact oo wosds,
The word Pdrye 19 o comson word; ths word “Gowsy ia a commen word;

bat tho axpresslon wdry cowss cannot be csllbdjcommon as umed cuteids the
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puin, or dry of wmilk? Tug stpreg=~
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glon :la' uged hars by g men aozmrwi;mé; in ths beal oattlo industiry; and
the dry cows are seld with gpeyad aaya. Tven asmuming that Fe eannch
find a necessary intentlcn thal *;h@%mw wora to travel aleng a loag rwigh
s44d aifidoult read, and that we :rnaéfﬁ find in the dontexdt of ¢hs dasumsnt
itsalf thas ths exproession 13 used igx a peoullar moanse, hwe‘f’\em}ug‘n in

$
tha dontext to show that the szpraaqgcn ¥as a0 usad.
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