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T'hc question in this o.lse turns on 'tt.rJ OOlJstruo"tion of 

l:l.n i.1greernent ma..:"i.e betwoen the Rezpon.Cl.enta ana ce:rtair;. brE~.nches of 

the Cos.l & Sho;l.le Em~lcyeee Feder~tion for the ;:u.rv::,6e of rogula.tin6 

•l.ihe conditions of em}:loymen.t of persona working in. the Wontha.£;g1 

o cal mines, 

By clause 15 of that 1;1.greement it ia ~:;.rovided tha.t the 

minimm1; ;.rage far efficient ru.in.era em:ploye·:l ae OO:J.l hewer.s or brusher a 

ahall be 19/7 ~er shift. 

Clause ~ of the Q.greememt uncler the heading "Dirt Scale" 

1:rovides by el.lb-cla.u;3e (a) tl'tat certain refuse ocour:dng in thQ seam 
·~· 
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is to be paid. fo.r. ;;:vh sr.::ecHi.ied. ru.tes 1 by SUl:.l-cla1;;:;e (b) :for 1::ayment 

:t'or C:.irt Ol'd.ered to 'be filled out> by sub-cl.o'.t'30(c) ·toat the ma.:-~:.imum 

sb:;..ll be 17 lbe a::-,J. that lLf tha.t quantity b<.~ exoecclocl a fine of Jd. 

for O~Ch 7 lba ill r.:n;:cess s11a.ll be inifCSed i;l..r~cl 'by .;;uo-cl::J.l.1Se (d) fOI' 

the method cf r:u~yrcent wbere .:~. .;:,m~\.11 band of coc:~l ccJour;;; in. or under 

The q:~,;,(~sti on a.t ieeue i 6 wbether the responclents (:!Se 

entitled. to make dedllOticn;;; un~ler clause 9(o) of the agreement from 

t:r.~.e amount p;;..y;;t,ble to a miner if the effect o:f. such rJ.eo.ucticn ie to 

re::luoe the net·t amount J•ayable to him below 19/7 1-'er shift • 
• 
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Tho Gu:preme Court by mr,;~,j ori"ty fi.rJ.ut1i & Jvii;.i.'nnJJ , WeiUo..~ll .J. 

I at?;ree in the conolusio:o. reao!1ecl 1:-y WeH;all J. and in the 

reJ..soning by 'ivhioh he sur·;orted that conclusion. He said " For the 

;pl::dntiffs it ;:lu.s contended "tl'::.at ~hese deductions are er;ecifiei by 

clause ') ~e fa·::tors which sl1a11 cr mr:~y o.;;;ora'be in accertainir:;g the 

workers 1 w~::.&;e, and ·th~t, thouGh in that olo..uce clll~1d. 11 fines" or 

"penalties" tt,ey are not t~u.cb. in. any re~~l se:-.se, a-nO. ~:re not enforce-

earned. In my vie~v this ccn-tention i:;: correct. In tbe liGht of ·thE 

evi~eno~ biven at the trial the general effect of the aGreement in 

queertion seems to me ilfo be as follows - The wage ~arned by S\J.Ch 

vrcrkera a.s the plaintiffs in l'esr,ect of e•:l.(~h ski:p loaded by ·them ie 

to be c:. sum to 'be oalcul<:~ted. <A.t ·the ra;tes fixed. by the agreement on 
in 

·tlle i·feibbt of the loa-ded skir)~ but to be dirsy:i.shec1 to the e:\:·tent speo· 

if.ied by cla.use 9 in reo1:·ect of any ex.ce;;;a oyer 17 lbs of dirt :found. 
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by screening to have br::o·!l in.::lud.ed in. ·~1"Je lead. 11 

11 It :s::xhHtaK:t:!::o;Jd:y~ (t.he fine) is c:;ubsta:ntially ;.:o mo:r:e than 

a deduction to be made from ~ Gross aum bef,re aooertaining tbe net 

the sb.ift. If, il·3 the result of such ded:u.cticn, 1~hn r.rorker ia fOUL"'lCl 

cl:.;~.use 15 l'OCJ.uireE> ·~h;;..t f<:'I' such ohift lhe worlcer 8·::1;:.~11 neverthel Of.33 

be ];Jb.ic'l 1')/7t;.. 1;·: o~her words, I think -that clause 15 does tvJt i;~.llow 

cl~uee 9 to ~revent the worker froc receiving 19/7d· ~ shift as A 

minimum ·;vag,e ;;..nd in any event. 11 

. 
Agreeing as I do in thifJ viErN' of 'the ~or .. of the i:.l.G;re 

ment I am of opin.1.on. th.:..t tbe a1.pea.l should be e<llo:rved ~n-.::1 the jua$me 

of ·~he County Court restored. 
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not. only l!:lS/.V•l nothing to llrr vd.ci in rcnpC!ct 1'f .~~n.v \dn,.::J<' ~lkip 

~':-1'::-~f:-~.:-:._'l.{;- dJ.~~:~~t__~ .~J~·· d 
hut 'lfh~<w a. bed~'l.m!c GY-ring fur f:inqa )\cou..l1! it r\"!l:<.lJi.'l1"·bly be cvnt<'lnti" 

· ia~on au to tinws. 
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right-, -:foi·~- f£iel:~e~he · ~-:'' In my opinion, trw judge of the County Court, was 

oons ste,ted by him;but the d.iffe1·ence of o_pinion is not surprising a.s to the;'Ull 
tt."f"•:(..J·, .. ,#, ... l.-

construction of a.u a!fl'P'lrtent so slovenly 1 if we l'ut a.side 1 as we must 1 what we 

rllay know of tb.e ways of miners. Clause 9 of t.he a.gree111ent - with the head-

ing "Dirt. Scale" is inFJ<:rted. aJnong the complicated l'rovisions ar.:> to i;iece-

work earnings; it rela.tes to those earnings only 1 a.nd does not affect the 

' shift rates for time wages 1 or the minimtun wage l.irovisions - all of which a.v-

pear in· the same clause 15. But for the fl;l,ct that in clause 9 the words 

11 fine"" penalties" 11 off'enc es" are used 1 the case woulcl not be a.rgual1Je • These 

worclB,however 1 a.s is admitted by the majority of the justices of the Supreme 

Court 1 cannot be enforcecl otherwise than "by deduction· from the wages; the finc.l 

are not true fines,substantively enforceable. The position is sirnila1· with 

rege.rd to· fines for talcing another man's tools ( cl, 21) . Such a fine is ex­

pressly "to be deducted from his (the miner's] earnings" ;but, from the nature-­

of the offence,ancl the position of the prov-ision after clause 15 as to mini­

mtun wage, I should think that the fine under clause 21 could be dedttcted evew 

\ from the minimum wage. Fines under clause 9 are not for the mere purpose 
I 
:\ of discii•line, of punishment; they are to a large eJttent a gauge of the 

l value v1hich the miner is giving by his piecework; and if his "dirt" is ex-

( cessive,the remedy is dismissal (Cl.9(c~. I respectfully dissent from the 

1 view that thla operation of clause 9 11 depends enth·ely upon the volition of ;1 
A the worlanan himself", l~rom the nature of the case,miners cannot a.void send-

;, ing some dirt with the skil>tl; but in Ol'del' to prevent them from earning thei"f" 

~ pieceworJ~ pay too eas!hly,lJy sending up dirt instead of solid coal, they a.re 

lllimi ted to 1? pounds of dirt per skip 1'wi thoyt a fine", Sometimes a man f. 
t! . 'j_. JIS put to work at e. place where the dirt is excessive and without his fault; 
. s {t and the deduction of 3d,6d,9d,l/- per skip is a kind of check on.him, so 

·1 'i 

:_:~~---.:.·_' ru:~1l:l.n:u:s t~:h::: ::~h:o::,p:::::' ::, '::'::, u; ,:::::: •:f •::: • pla:: :::r:~:~ 
H Ull worlc 1 the man must recei'ie at least "l9/7d per shifj;. 11 The maximum 

~·[twa.e;e for efficient miners employed as coal hewers or brushers shall be 19/7 

II_:I¥ _per shift". 'l'hat is to su.y, the net ea.rningp of the ma.n on pieceworlc is to 

:ft.: be measured wHh l9/7d per day, and if they fa.ll short of f9/7d~ the differ-

W ~- ence has to be made up "to him. It is a more case of piecework ea,rnings 

~j )!, with a timework minimum;· 
j \, 
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i to any hewers and brushers who may De emp1..uyt:u uu v.L.II''" ,.v~··· • _ --····-
I 
f Jeen treated as a minimum wage provision for "efficient" miners on piece-

~.;;.[. work; and by 11 efficient" miners I underste.nd those who B.re not under the · 

special l'rovi s ion for men wno · a.re uuabl e from any ca. use to earn the minliHl..l!ll 

ra.t e. l-'roballly this treatruent is right; but if it had been contended as 

I suggest, the contention would have been more formidable for the miner to 

meet than the }Jresent. In my opinion, the ap}.oeal ought to be allowed. 
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JUDCWENT, 

v. 
THE VICTOHIAN "RAILWAY CO~f.MI88IONJ£?..f:1. 

FliCH J. 

I n~ree with th~ conclusion arrivad by the majority of 
A. 

the Judg~s of tM Supreme Court. 

Clause 15 doee not preecri'be t3. standard wage in a.ll ~ve· 

It is not to be treated as isola t•sd from the r~st of the agr~ cment. 

"Much turns in each case on th.;!J oontext, The document to be conatl'ued 

"muet be r~ad as a whole, and in interpr.,ting particular words these 

cannot bt:l reu.d without r~:f't:n·anoe to what oomea before and after") r~ord 

Haldane L. 0 ~ Toron~.9 Cu1~J.:Ji.§:!Ll:§.il way v. Toronto Cor]2ora.t~on, 1915 A, C. 

590 at p. 597 
Heading then clauaee 9 and 15 together the employers 

agreed to make th~ allowames in 9 (a) {aJ) and (b) and tlile em:plo:reel':l 

concewded that dirfr o.r foreign matter over a maximum quantity a.mounted 

to a. failur.~ to attain the r~quieite standard of efficiency. This plac 

the fine on a different pla.ne from the minimurn wage J;:rovieion. The rs­

aul t of which is that there ie no inooneietenoy 'bet'•veen oonc.,eding tha 1 
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the min.er i ::. o r·~di ted with 19/7 na a minin,mn wag-e and deoi ted with th~ 

fina in ra~redt of a particular skip. 

Tll~ a:ppeal should b·~ dismisud. 




