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';.‘ . -ROBINGQN &‘OTﬁﬁﬂs V__ THE _VICTORIAN RAILWAYS COMMISCIONERE.
Inagx Cuds
gage turns on tho construction of
branches ¢f
i redulating

The question in thisg

’
Judli
an wdreement madz between the Hezpondents and certain
deration for the gurpoee

Mo

-

the Coal & Chale Emgleyees T
the conditions of employment of perscns working in the Wonthagil

By clause 15 of that agreement it 1s provided that the

A

ccal mines.
minimun wade for efficient winers empleyed as coal hewers or brushers

8hall be 19/7 per shift.

Clavege § of the aBreemont under the heading “"Dirt Scals!
provides by sub-clauze (a) that certain refuse ocourring in the seam
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ig %0 be paid Tor at egrecified rates, by sub-clauge (b) for payment

for d¢irt ovdered to be f£illed oub, by sub-clavos(c) 4hat the maxzimum

guantity of dizt or foreisn matber alloved in a gkip without o fine

shéll be 17 1lbs end that f that guantity be exce

for exch 7 1lbs in excess shall be imposed and by
the methed of raywent where a'small band ¢f ¢cul
& 2irt meam.

The guestion at ieeue is whether the

entitled to make deducticns under clause 9(c) of

gded & fine of 34,
sub-clsuse (&) for

¢Gocurs in o under

respondents ar

the agreement from

the amount payable to a miner if the effect ©f such deducticn ie to

reduce the nett amount rayable to bim below 19/7

»er sghift.
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c
The Uugreme Court by majority - Qhutt & Manndd ; Wel&wll J,

digsenting - upheld the contention of the rezpondents.

IS

1 aBree in the conclusicn reached by Welzall J. @and in the

reagoning by which he suppoerted that conclusion. Heo said " For the

Flointiffs 1t wus contended that thege deductions are specified by

clauas 9 ag fattors which shall or wmay operate in ascertaining the
workexs! wage, and that, though in that oluuse cdlled "fines" or
"penaltieg" they aro not guch in any real sense, and are not enfcorce-
able or ogerative otherwise thun as elewente in ascertairning the wage
Earned. In my view this ccentention iz cerrect. In the 1lignt of the
evicence blven at the trial the #eneral effect of the alreement in
question seems to me &0 be as follows — The wage sarned by such A
werkers as the plaintiffs in respect of each gkip loaded by them is
to be & sum to be calculated at the rates fixed by the a&reement on
the weltht ¢f the loaded skip, but to be aiégshed to the extent speo
ified by clause 9 in respect of any excess over 17 lbs of dirt found
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by screenint tc have been inzluded in the load.m x x X X X X X

"It gabstarkiakiy (the fine) is substantially no more than
a Jeduction 1o be made from a Eress sum before accertalning the net
sum rexresenting the payment to be made to The wovker in respect of
the shift. T£, a3 the result of such deduecticn, +the worker is found
%o have ewrned in respect of such ghift less than 19/74. I think that
clavse 15 requires that for such shift Ike werker shwll nevertheless
be pwid 19/7G. In ofher words, I think that olause 15 does not allow
cluuse O té prevent the worker from receiving 19/7d4. & chift as a

minimug wage and in any event.®

..

-

ABreeing as I 4o in thig view of the ik A of the aire
ment I am of opinlon that the appeul should be allowed and the judsme

of the County Court restored.
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ppead turneg on the tyus censteuctisn of part «I clause

1Yy wf the rgreecornt, vis, the werds *linlmunm i}’aé;aa/. /7 Tha wminiaum
wage S oeprfleisntd minars shodoyadq ey csald hewsrg or brasheys sy
whall b 19s. 7d. per mift; b

Tha vival argusants wmay bo subustantially stated thua,

The mygkicestx appellants raintain that thens wsrds sccure

to them 19/7 par shift potwitnpbanding . any finse wndex

alsuns 9 of tho zxr‘;r'*‘m cnt, whils tie respondsnt?s contontien
is thet the words saeurn to the appellants 15/7 per shift
pubjcat te these finem:
‘l‘h,@'mt,tar mast b cmt.e:rpimq by esnstruling the crucial words
in =o¥x reletion Le WMir rost of the agreement,
Clsz_\.um 15 of the apgreement ia headed Shift Bates, snd there

T _
ig 8 liat of Alassifind erpley=es Warth verying rotos atteched te
el Tha 1liat dees nol inciuds cenl newors or brushers,
Than, s4il) s part of Fux cluw e 15 oseur ths weras I havas
quatad, Aftér tnose woxds proviszion iz made for woriers
unable to pain the ndndaum wage for any clses of work undsr the
agreenent, do for there woula o a clesr right of ceal howers
and trushers to 19/7.;&»@1* shift,

Yleangs 9 hewever makes provislon fer “Nirt ucslen, Yaragraph

xx (2) relotes  to refuse ever 2 inchas taich anu lofd ntanding - -




g

<% -

‘dird in a skip waz inarcusable ceniduct un tha part oi the

2e
in o soem, and moakes provisiva for o certadn allowancs Lo Gne
woskorn, "laragrayh A"-L ralates o stens ey rofuss Pfelling with
the cord ohg widch eannot oa Kopt up. H cortadn ollevance is
alap nads Lor that,
Prragraph (b) relutes to dirs ardernd te b £illsd out, Again
an a1l wmnes io aeade for that,
i in parogeaph (o) which in . itg relation to claupa 15 gpives Tise
te the rival cantanum{w. It soys:e "The waxisun qupntily
¥ oaf dart or fereign matter allowed in o skip vithout @ {ine
“srall ba  171lbe:  Lrom 17 1lbs to 24100, o Line of 3d shall be

"irs:gumeq and ge on, ain saditionald. fing ol 3@ Lar svesy 7 1bs,V

-

Then ve £ind the. o WODAS:e
"Thase punaltine to apply eonly to the akip or skips in wiich

PRite vt or Lereign matter is feund. The Honagoment rruzyves the
Tright to sdowiinm skammmr disaies any non for repsatzd oiloncen

® o7 porisuy offances,”

T de not find it oeonasary te delornine whather  on whe ong hond
the words "rine/ and eif-neoshsve a gunai-tochnical mnenning
Jindiceting contravantisn  of rulss and cousaguent  punisizaent

Jer whether om the other they are maraly strong werds lor causes

¢f deductieng fren sarnings, Fhat it olesr %o me i that they

show plainly hoth pertics agreed that to exesed 17 pounds  of

eriployse, and beayend the faiv mergin of efficient varimanship,
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Tlewding  the dogunent tgaéefara ng o whels I cenastrue tho
relovgnt passages thus,

Bfficient oenl kwwers ond brushera sre safurvzd in s nindman
wags of 1947 por shift en tiy basls of thsir adhsving te the
gthey L~ims of’tnq aEreemant,

Thass sthnr terms, Firci semura to then gtated al}nw&ncea

for the disficulilss of @xiatihg airt any roefuny sub not a8

nant up mized with the cosl, fag appesrs frem the svidencs
it is fhen "the duty af ths wminers te pick sut the ceal ms Tar
Yas pospible and lena it dnts alipa.” AL buds peint parvagraph
(e} SpNIGLea, In racognition of tne faivneszse of sllewiws some
margin  of refaes in the esal without cemplaining of negligence
the portiss sgrze on a limit of 1Y log, per skip, That L2 %o

e the 1imit cemputibls wlih werlmanlilks cars, Up to that
quantity thers is conventienally perforinancry e Lnn aswsenont, b
beyand that there 1s oosnventionally & dbreach s% by the niner, and
for shat breach of agreenont thers s praportlonately 49 the
axtant of tha brosch an apreed msssurs of penaliy,

The agrsed minienen of 19/7 par shify w.sumes aﬁzt‘tna wurkman
parferas his contract ng agreed, that is tiat g sbiarves

the eonventlonal linlt of care, The ngreed minimus is tharefere
aubjosat  to the agresd rapars of penalty fa? dapag/tare

from the conventionel stundare of work.snlike ailigande in

separating conl from vziuse, That 19 the raasonable conastrugtion
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an the Lfacs of ths agreenent, Bat a decisive Leat oy in ny

opindon be appliosd, ppose ffw negligene2  so groet thal
ning-tratho o every skdp in the shity da  dirt 50 thal the linss

nei enly leave nethdng to be pedd in respact of sny sdnzle skip

. fr 7 ed #
gl Ay '.tiv't" ‘ 7_,.’;‘;:'1‘15_3 Rofe a
bul shiew a balanCa ewinpg fer finm)\;’écum Lt roussnably De cuntonde

that & clanr sum of 19/7 wow nevertlinlass payabls as thz ninimnum
T [tha C(u! [ .

I wsw:eA and no sua payabls au » fine § In oy epinisn elunrly not,

;) But if net, 1t shews thnt the wage of 19/7 16 subjeaot Lo thz prove

inion as to fines,

The wppnnl hould consequently be diomisasd,

T
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ROBINGON & OTHERS. V. _VICTORIAN RATILWAYS COMMISSIONER .

" piece-

’__(_E_léll.‘l_t _Higeind o ok
In my opinion,the judge of the County Court,was right, for the Teliie

song stated by him;but the difference of opinion is not surprising as to the/ ™0
congtruction of an ag%&ﬁ%ﬁt s0 slovenly,if we put a81de as we must,what we

- mway know of the ways of miners, Clause 9 of the agreement - with the head-—-

¢ ing "Dirt Scale" is inserted among the complicated provisions as to piece-

work earnings;it relates to those earnings only,snd does not affect the

shift rates for time wages,or the minimum wage provisions - all of which ap-

. pear in the same clause 1%, But for the fact that in clause 9 the words

i "fine""penalties""offences" are used,the case would not be arguable . These

" words,however,as is admitted by the majority of the justices of the Supreme
Court,cannot be enforced otherwise than by deduction'ffom the wages;the fined
;. are not true fines,substantively enforceable. The position is similar with

regard to fines for taking another man's tools (cl.21). Such a fine is ex-

pressly "to be deducted from his (%he miner'éj earnings";but,from the nature
of the offence,and the position of the provision after clause 15 as to mini—
mum Wage I should think that the fine under clause 21 could be deducted evew
from the minimum wage. Fines under clause 9 are not for the mere purpose

of discipline,of punishment; they are to a large extent a gauge of the

O S e i

" value which the miner is giving by his piecework; and if his "dirt" is ex-

v{cessive,the remedy 1s dismissal (Cl.?(c». I respecifully dissent from the

?§v1ew that thk operation of clause 9 "depends entirely upon the volition of

; the workman himself",. Trom the nature of the case,miners cannot avoid sendn-
ing some dirt with the skips;but in order to prevent them from earning their
F|| piecework pay too eastly,by sending up dirt instead of solid coal, théy are

7 limited to 17 pounds of dirt per skip "withoyt a fine", Sometimes a man X

] s put to work at s place mhere the dirt is excessive and without his fault,

;% and the deduction of 34,64d,94d, 1/- per skip is a kind of check on.him, so

lgé that he may not earn more wages by sending up excessive dirt. At the sgme
!tytime,as a check on the employer,who has the selection of the place where the/

i |- ndn nust work, the man must receive at leaét'iQ/?d per shify. "The maximum

: ) . S
v wape for efficient miners employed as coal hewers or brushers shall be 19/7

per shift", That is to sgy, the net earnings of the man on piecework is to

be measured with l9/7d ver day, and if they fall short of f9/7a the dlffer—

wgh., =

i, nce has to be made up ‘to him, It is a mere case of pl&CGWurk earnings

J.’, PR .
T;& with a timework minimum.
BN

It has not been contended that this clause as to minimum wage applies

1
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to any hewers and brushers who may He empLOyeu un v Wumaty e e

oween treated as a minimum wage provision for "efficient" miners on piece~
worlk; and by “efficient" miners I understand those who are not under the
special provisioh for men wno are unable from any cause to earn the minimum
rate. Yrobably this treatment is right; but if it had been contended as

I suggest, the contention would have been more formidable for the miner to

meet than the present. In my opinion, the ap)eal ought to be allowed.

M
i .
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ROBINSQON v, THE VICTORIAN RAILWAY COMMISSINNERS.

JUDGMENT, : RICH J.




ROEINSON

THE VICTORIAN RATLWAY COMMISSIONERS.

JUDGYENT, RICH J.
LA LS AU ol —_—

I ngree with ths conclusion arrived by ths majority of
the Judges of the Supreme Court. ’

Clause 15 does not preecribe é standard wags in all eve
it is not to be treated as isolated from ths rest of the agrecment.
"Much turns in sach cas2 on the ocontext, The document to be construed
"must he read as a whéle, and in interpreting rarticular words these
cannot be read without refersnce to what ocomes before and after", Lord

Haldane L.C, Toronto Cuburban Railway v. Toronto Corporation, 1915 A.C,

590 at p. 597

Reading then clauses 9 and 15 togethef the employers
agreed to maks the allowames in 9 (a) (&) and (b) and the employees
conceeded that dirf. or foreign matter over a maximuh quantity amounted
to a failure to attain the rcquisite‘atandard of effioienoy. This plaoc

the fine on a different plane from the minimum wage rrovislon., The re-

sult of which. is thgt thsre is no inconsistency bavwesen conceeding that
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the miner is credited with 1%5/7 ae & mininum wage and debited with the

fine in resrect of a particular skip.

The appeal should be dismissed,
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EOBLHB0W V. VICTORTAN RAILYAVS COMMINGIONENS

SURGHERT STAOKE J.

The judgment of the majerity of the Suprewma Court way, o oy

opinlon, right. 1 havaz nothing to add te what was 2aid by Schult and

Monn JJ. in thot Court in suppert of thein conoluelioen, snd therefors

ainply conpur in ;ha roraong which fhey have &0 olearly expreasstd. .
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