


J.  GODDARD .A 3Q2T3 T. OO'OPARD.

Knox C .7 . S h is  i s  a n  a p p e a l  a g a in s t  the  d e c i s io n  

of th e  R e g i s t r a r  r e f  .n; in-? an a p p l i c a t i o n  t o  r e g i s t e r  t h e  name 

'Goddard” as a tr-'ide mark i n  r e s p e c t  o f  >lat<v powder.' Under 

S e c t io n  1G of tho grade ,'tarkr; Act 190.^-1912 a mere natno, t h a t  

i s ,  th o  nxuo o f  a n  in d iv id u a l ,  cannot bo re ;; iH te red  as a t r a d 9 

mark u n le s s  i t . i s  found to  he a d i e t i n o l i v e  mark in  i t s e l f ,  

and ho r e  the ques tion  which w&'e b e fo re  th e  ! io > ie t r a r , and i s  

now b e fo re  u s ,  is  w hether the  name ’’Goddard’’ 'm s  acquired  in 

r e s p e c t  of p la te  powder th e  meaning t h a t  the powder to  which 

it i e  ap p lied  i s  ponder m anufactured by th e  a p p l ic a n ts  in t h i s  

case  and by no one e l s e .  The R e g i s t r a r  ca?rm to the co n c lu ­

s ion  on the  evidence t h a t  ‘" th e  s t a t e  of the  A u s t ra l ian  market 

was a t  the d a t e  o f  the a p p l i  c a t io n  ruch t h a t  t h e r e  was .such a 

wide knowledge amortget the  t r a d e  and th e  p u b l i c  g e n e r a l ly  o f  

th e  a p p l i c a n t s '  p l a t e  powder as  "Goddard’s  p l a t e  powder* and' 

th e  o p p o n e n t 's  p l a t e  powder denoted b y  th e  same name as to  

r e n d e r  i t  an open ques t ion  which of th eee  t s o  manufacturer: 

would be handed to  a customer i f  he asked f o r  a t i n  of 'Goddard's 

p l a t e  pow der,* w i th o u t  d i s t i n g u i s h i n g  i t  by some r e f e r e n c e  to  

e i t h e r  the  ’ 3 t a g  b ra n d ’ or  t h e  ’double t r i c in g ’e brand* of th e  

o p p o n e n t . ’’ F ind ing  t h a t ,  he held t h a t  t h e  name "Goddard" 

had not become d i s t i n c t i v e  and t h e r e f o r e  eh on lft not be r e g i s ­

t e r e d .  I f in d  no f a u l t  with the c o n c lu s io n  a t  which th e  

H efe ic trar  a r r i v e d  on the  f a c t s ,  and I  t h in k  h i s  co n c lu s io n  in  

p o in t  of  law i s  c o r r e c t .  I  t h e r e f o r e  th ink  t h a t  th e  appea l

should be d ism is sed .

Rich J ,  1 a g re e .  In  r e f u s in g  to r e g i s t e r  the  

t r a d e  mark in q u e s t io n  I t h i n k  the K e g i s t r a r  p rope r ly  exore ined  

th e  d i s c r e t i o n  c o n fe r re d  upon him. f in  r e  G a r r e t t ’ s Appl i c a t i o n , 

(1916) 1 Ch. 436 a t  p .  446).



gfeirke J . Tho '109013.071 in  t h i  e oudo i s  one o f  fi'-ot: 

whether tho nerae ’•Goddard” has  bocomo co acooc ia tod  v i t h  th e  

a p p l i c a n t s  t h a t  tho use o f  t h a t  narco i n  A u s t r a l i a ,  in connec­

t io n  with  p la t e - p o w d e r : 'is tantamount to  a rvtato’aont l h a t  i-oo-)w 

of t h a t  kind a re  made ¥ 7  the a p p l i c a n t 0 and i s  not merely a. 

d e s c r i p t i o n  o f  the m anufac tu rer  ? The R e g i s t r a r  has answer­

ed t h a t  q a e s t io n  a g a in s t  tho  app li- ;a? its  a n d , i n  ray o p in io n ,  

the  e t id e n o e  a o ss  no t  c 0.1 pel u s  t o  d i f f e r  from h i e  dec is ion*

I thinlc i t  v,as r i g h t ;  . The name "Goddard" i s  not uncommon and

the  t e r r i t o r y  o ^A u s tra i i 'a  i s  very  l a r g o .  The evidence aoss?
; ■ \

n o t  convince me t h a t  the  a p p l i c a n t s  ’ name has  acq u ired  any 

secondary  or d i s t i n c t i v e  moaning. Indeed since the y e a r  1909 

an o th e r  per eon has  a leo  need t h a t  name in  A u s t r a l i a  i n  r e s p e c t  

o f  the  t:a.te k ind  o f  gocJ ĵ? and i n  m oxpandins t r a d e .  The 

onus o f  p ro o f  l e  &pon the.'j&pplioanta. That burden in  t h i s  

typo o f  oaee i s  ve ry  d i f f i c u l t  to  d i s c h a rg e  and i t  becojsee

i n c r e a s i n g l y  d i f f i c u l t  X ith  tho h o n es t  ttise o f  th e  seme nsrae, by
! ■

a n o th e r  pa re  an, i n  tho Iswne t r a d e  and upon a c o n s id e ra b le  s c a l e ,
- 1

ae i s  provod in t h i s  case .  Tho a p p e a l  should be d ism is sed .
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