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JUDGMNEIAT,

J. GODDARD & Z0ONHS V. GOUDARD.

®

¥nox C.7. Thin is anaspeal ngainet the deciglon
off the Heglstrar rvelving o epplication to register tho none
‘Goddard” as o trexde mark in respsct of ~late powder. Under

Daction 16 of the Prads [nrim Act 120°.1912 s mere namo, that
’

le, the nane of an individual,_cannot be reistered ag a trada
nmark unlees it is found to be a distincilve mark in iteelf,
and heore the gquestlion whizgh wee before the Bozlstrsr, and is
now hefore ue, is whether the name "Joddard™ hns acauired in
reg:zeet of olate oowder the meaning that the powder to which
B le opplied ie powder manufactured by the applicante in this
cage and by no omns elsge. The Recistrar came to the conclu-
glon on the ovidence that "the state of the Austrelian market
woe st the dote of the anpllceation euch that there wae svch o
wide tnowledpge smonxet the trade znd the pudblic generally of
the applicants’ plate powder ee "Goddard's plate powder' snd’
the opponent's plste powder donoted by the same name as to
render it an open quseetion whilch of these two manufmcturer
would be handed to a customer if he amked for n tin of *Goddesrds
plate powder,® without distingulsuing it Yy some reference to
elthay the "3tag brand® or the "double irisng'e hrand? of the
ouporent .’ Finding that, he held that the namne “"soddard”
had tot hecome distinetive and therefore shonld not be rezlie-
tered. T find no fnult with the eovcelnsion at whlch the
Regiatrnr srrived on the facte, and I think hie concluglon in
point of law ir corrset. T therefore think that the apposl

rhould be Alomissod.

Bich 4, I agree, In rofusing to register the
trade marl in question I think the Registrar properly exorcised
the diecrntion conferred upon him (In re Jarrett's Application,

{1916) 1 Oh. 436 at p. 446).




ﬁﬁégggwg' The queotion in ihle seoe le one of Toob:
whethsr the nene "Godderd” has bacome ©o acoocisted «ith Lhe
applicants that the use of that nane In Austrelie, in connec-
tlon with glate“powﬁer;iu tantaoount o 4 ctatessnt that fooids
of that kind are made by the applicante 2nd is not merely o
description of the manufacturar ? Tha “eoilstrar hae ancwer-
ed that quastion againét tho applizante and, in my opinion,
the evidenzs does not qoqpel ue to AL T70r from his deciaton,.

I think 1t vas right: . The name "Goddard” in not uncommon and
the territofy ofﬁustraiialis very iurzo. Tio evidence Goas
not convines me that thé épplicantﬁ' rame line acguired any
gecondary or dimtineti%é meaning., Indeed since the year 1929

5

another person hap aleo ueed that name in Australis in respoct

of the vane kiund of godde end in m owpanding trade. The
! onmur of proof ig wpon the spplicunts. Thet burden in thie

type of cape 1 very difiﬂowlt to Glechnrire and 1t bocouag
increasingly diffieult with tho honest une of the srme uname, by
another porsm, in the Mame trade amd upon a coneglderable scale,

as is proved in thie case. The appesl should bo dismisced,

PIRMTEDT TANGHON .,
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