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| The respondenﬁ hirsd s boring-plant from the appellant
for a pariod of 6 months frow the 15%th Mayi924, and paid £250 for
the hire of the plant during that pericd, After the 15£h Hovember
1924 reépondent continued to use the plant without anyeéz:::zZéreement
having been nade a; to pagment for its use after that'dayg} - The ap-
pellant sued for money payable for hire of tﬁe planf aftei the 15th Nov-
. - : .
ewber 1924 reiy&ng on &nlimplied agreement to an for its use.. The'res—
pondent’resisted tﬁis claim wainly on the grouﬁd tﬁét cne Eill&f.whé
»was alleged to be thevauthorized agenﬁ ¢f the appe11an£ ﬁad promised

that if the bore were not finished by the 15th November +the ré&pondent

should ksve the use of the pEant free of charge after that date gntll
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the bore was finighed. The jurv returmed a verdict for the appellaﬂt
for £64-5-9. On appeal by the present respendent to the Full Court

of the Supreme Court the verdict wae set aside and judguent enteredz

fcr the respendent on the ground that there ras no evidence to support
. r
Dflmv ' : .

the findiﬁa{fFrom this order this appz=l is brought by special lesve.

In my opdnien the ap.eal should be allowed, It is‘clear'frem.the
.verdiot that the Jury took the view zither that the rromised alleged
to have been given by Millar was not in fact given or that Millar

had no autherity from the appellgnt to give such a p}omiae. it was
cleaxly open to the jury on the evidenpe to take either view and it

would not be surprising if they regarded the document put forward in

support of this part of the case with souse suspicion. This line of



3,
dsfence felling, the position was tha# the regpcndént had pald £2%0 -
for the uvese of the p&ant froi the 15t§ Yoy 1924 $111 the 15tk Noven-
ber 1224 and tﬁzt he continued to wse the plant after the expiration
of that pericd without any 2xpreocs agreeﬁent fer ths payment cf the

o«

~uss of 1it. During the hiring peried o form of agreeszent in writing
ewbodying the terms of the hiriné was subwitted by the appeliant tc
the respondent for signature by kinm. The respon@ant did net 3195"/
this form of agreement but on the 12th August 1924 sént to the appel-
lent an agreewent signed by hiﬁ in terus diffe¥ent from the form which

he had been asked to sign.

This agreement,which was never accented by the appellant, pro-

vided that ths rentlal of £250 was to cover the use of the plant from
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the 15¢h Uay 111 thé 15th of November and that after mERAY%iEX oo~
pletion of ths term the planf was to be preoperly stacked and remain
cn the respcndsnt%‘ gtation until required by the appellant,

On the 13tk August 1924 the.appellant‘s solicitors wrecte to the
respmndent'é soliciters a letter the relevant porticns of which ars =26

~follows:~ "Yesterday a form of agreement, different substantially from

thet which was forwarded to your client, was received by post by the

Gowpany which bears your elient's signature and is dated 15th May. .
. . . Ve observed that the agrecwent is for 6 monthe certain

and makes no provisicn, zs was done in the agreement prepared by us,

for skz rent in the event of the hirer requiring the use of the plant
after the expiraticn of the fixed period of hire. It must, therefors,
be distinetly understocd that on the expiraticm of the hire pericd on

15th Wevewber next, your client must discontinue the use of the plant

and properly stack it and allow it to remain at the site on the etation




until thx COMP%QY requiresit. It »ust alsc be understood that, on the

expiration ¢of the hire ericd, cur clients are at literty tc remocve it
from the site. . . . . The agrecuent which vwae gre-
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pared by us set forth the teorms and conditions upen which the plant was

nired to your client. Y2 Las however, inetend of sizgnifig the agreewent
walelk we prepared, had srscwmovhat different agrzement priparsd whick

: crmite certain of the provisions, This was, we presuxs, dche intenticn-
ally, and cur cl ;

iznts consider thot your client is seeking by this wsans
ed

tc sscure an agraoment diffsrent to that previcusly szgreed to, and in
this wey to cbtaln on unfair advantage. The watter is one which sesus

ot
©

us to be capable of easy solution, bhut our h11V“ ore nct i;&llnnd’(

to any terms which your client wmay seek to imposs, "
’ \
On ths 5th Septauber IC”+ the respondents solliciters wrote
to the pellant's sollcitors o lettsr containing the following goseauge

tH

viz:- " Referring to your letter of 13th ultimo Mr Mallick is at present
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out ¢f town, but, z¢ scon 2z he returns ws will have the wmatter attended

to. o kave scen Ur D Millar cn the watter who inforws us that ot the

explration oF the & wmenths the hering 112 be at his sol: disposal as
mznaging dirsctor of varlio Bording Ce.ld. and that @varall vooray Ad, will

reg
not wish to have any sisunderstandirg on this podnt and shall be glud
te kear from you clhiout it. Tith regard Lo tha statemsnt in your letter

thet your clisntgreserveelthe right to claim payment for wire rope, &,
reguired to eqguip ths plant we are instructed by Mr Lirllick to say that
'he was not to pay for ony such equipment RE] tﬁa plant hired was to be
An geing crder."

It will be observad that this letter shows, that respond-
anté solicitors were in cowwunication with KHillar and had oommunicé sd to

respordent the contants of th2 letter of the 13tk of August awbove wen-

tioned, and, this teling so, thz owission to uzezntion the decuuent dsted




cntained tha alleged pro-

In the absencs of any explanaticn and having regard to the contents of

the letter of Bth Septembor I think the jury was amply Jjustified in

refusing to glve effect tc the contention based cn the alleged promise

wede by Milliar.

On thz 7th Cectober respondent's sclicitors wrote to op-
pellant's scliciters asking who was cntitlsd to thé boring plant "at

the expiration ¢f the present lecase." This letter does not appear to

have been answered and nothing further cccurrsd betwean the parties
until after the 15th of Woveuber.

On the 19th November the appellant having gone into

—e—— L
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liguidation the liquidator's sclicitorswade g demand in writing on his

behalf for delivery of the boring plant.  This documsnt so far as

relevant is in the words followlng viz:-"We are instructed by the Li-
guidator te new reguire your client to déliver up po3sessicn of the
Boring Plant as set forﬁh in the inventery forming part of the Hiring
Agraement of‘l5th May 1224, and to etate when it wgll be convenlent for
the Liquidatcf tc teke possession.

Wz are further instructed that if your clisnt dssirecs to
extend the period of hiring the Lﬁquidator is willing to deo so on con-
ditions to be approevad by him. -~ In the event of youf client using the
plant or any pdrtion thereof after the date of this letter the Ligquid-

ater must necessrily held your client lisble therafcer, & for the reunt
thareef. :

Ay

Ticss belng the ciraumstances I find mysell unable tc agree

wilth the learned Chilef Justice of New South Wales that there was no evid-

ence on wkich the jury cculd find an- implied promise to pay for the use




S

-

¢t the plant after the 15th of lovember.
I uave olrendy sald that in wy cpinion 1t was cpen te the jury

te find on thz evidence that the respondent had failéd te prove the

8

alisgad promise by Uilliar that ke zhould hav%(use of the plant after
the i5th of Novewber ﬁithéut payment; In coming to this ccuclusion
the Jury way have been influenced by the opinicen they had formed as
to the credibility of the respondent and‘ﬁis witnesses, but however
this may te I think thet without having hed the advantage of gezing
the witnesses T should on the evidence Lave arrived at the same con-

clusion. Onc¢e this conclusion was reached the correspondence and

the cenduct of the patties in my oplnion afforded sufficient evidence
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OVERALL MoCRAY LIMITED.

v
JUWMENT. . eeon . ) ISAACS Jc

The appellant company sued the respondent for £105 for the use of a
boring plant with the ap‘pellants permission. The plant was not the
appellants general property,but by arrangement with the owner,the
Martin Boring Company Limited - which was indebted to the agpell&nfé"f;
the lo:,tter wag given thes right_ of selling or hiring the plant on a

comnission of 106, ~ In the circumstances of the case the authspity

was & right because it was in the nature of & power, coupled with an

interest. That it was slé' reg&rded is shewn by the fact that wi‘thout
any ebjeqtion the appellant company hired the plant to the respondent
in'r its own name for six months, #nd when the cheque for £250 was
hended to Millar, the owner'a manager, he handed it over to the appel;

-lants. Affer the expiration of that six months -namely 15 November

| 1924- the respondent weny on using the plant, and this action is

bro:,xght for the value of that use for seven weeks. The question is

'~ whether there is any evidence on which the Jury could reagonably find .
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a verdict inm the appellants favour. It is said there is no%, because
long before the expiration of the admitted hiring that is as early

ag 6 March 1924 ,Millar, the owner's managsr, agreed in writing with

t‘.he ztespondant that the latter -------------=-- Aubuiuin
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et the end of six months of hiring,, if the bore on the respond §
~-dents gtation were not finished, should have the use of the plant

o= |
free until the bore was finished. That,is said,negatives any notion
of an implisd agreement by the respendent to pay for the use of the

now

plant after the six months. There is in the letter as it/stands a
postsceript after the signaturs of Millar, and in these terms:-

. caging . :
"You can take the second hand mzxmsx and we will not charge

"for same. This casing is at Polly Brewan Boring Site.
"D.Millar."

'I?heb postaeript bears evidence gx facie of ité having been writtan
later. The istter itself bears date the day the cheqﬁ' for hiring
£250 was giyen. - It was intended hetween the parties to this action
to bavé their. agreement far‘ the éix months reduced to writing; bs
‘c‘heé 41d not agree on the terme; to fae’ inserted no written agreement .
was sigaed. But by & doounment dated 15 May 1924 -that is two months “
after the date of the Millar letter - the .res'pondent; obviousiy by
i\ia, solicitors, sent to the appellant for its execution a proéosedb
agreement already signed by him. Thers are twé important clauses in
that document. The 4th says fhat "any material ‘nrokén damaged or

: ”nof returned to be paid for at the prices me#tioned in the Schedule
"attached hereto". The Sohedulé does wmention prices,but ghé ‘in-
-tention of the clause bs clear. The 5th clause says:- TAfter com-

"_pletdon of the said hiring term the 'completo plant to be properly

"teoked and remain at Bore Site on Polly Brewan Station free of all

®oharges until required by the said owner™,
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Those two ,clauses are on the face of them inconsistent with the‘terms :
of the letter of 6th March. The document,bearing date 15 May 1924, was
however not forwarded until izth Auguet, the agreement being intended
‘to yaxx operats retrospectively, that is until 15 November 1924. On
13th

13th August, the appellants solicitors wrote with reference %o it,::iz:
agreeing to that retrospection, and adaing:- "it must therefore be
“aietinctly'undgrstood that on the expiration of the hire period on

nl5 Nevember next)yxax your client must discontinue the use of the
at the Site on the Station

"plant and properly stack it and allow it to remainYuntil the company
"requires lt{. 1t myst also be understoed that onm the expiration of
"the hire period,our clients are‘at liberty to remove it from the
“Site". On 5 September 1924, the respondents solicitors replied
”sﬁjing‘that the respondent was absent, @and that they had seen'Millar
e 2 :  vorimg
wwho stated that at the expiration of the six months the kxwekeg plant

nwoﬁld be at his disposal as mhnager of the Martin Company, and that

‘mthe appellant company would hava!go further igtefést iﬁ it,bﬁf that
"agy'further ariangemant must.habmaﬁe by Malliék with M;llar",
Receiving no én9wer fo thie,the respondents Bo;icltoré again wiote
géking "who is entitled to the boring plant in question at thevex-:
Q-piration of the présent lease™. This letter also was silent as to
any such arrangemeﬁt ag is now ;eliad on. The Martin Company wenﬁ inte
liguidation, and further cerrespondence took plage,none mentioning

that arrangement. 1t was sprung into notice at the trial. Millar was

not called as a2 witness. Apart from any question of 1gw ag to the

{ bioe
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effect of the letter dated 6%h Mareh;not brought to the notice of thev
appellant,it was in my opinion well within +the rights of the Jjury,as
men of the world to refuse to place any reliance on i‘c;or on any
arrangement it purported to record. futting that letter aside the
way was open for the 'jury to gonclude thet the respondent retained
and used the property on the understanding that he was doing so,not
as & trospasser,but by permission and 6n such terms as they thought
reasondable, that is on an implied contract to pay & reasondble sum
for the ugse actually enjoyed, —-ecemcwee—cccaaaaa. D :
The relevant law &s stated by Bowen L.J., in Phillips v H,omfrax
(24 cl;.D.pt.pp 461-468) puts the positioen »quite cledrly, --~==---- -
On the one hand the respondent was under & well understood é.nd cor-
-tainly an impnea obligation to return the plant to his lessors at

+

the end of the term. Even if he had assumed to treat the Mariin Com-

-pany as the rightful person 1o whom rent was payable he wounld h&vo

-

found difficulty in dényi.ng the appellants right. See Fisher v Marsh
{6 B & S.p.411). BHaving regard to the proved relations batween the
two companies I think such an attempt would probably pave failed.But
he 4id not adopt that attitude. He denied 1liabillty to anyone and

' not
rested on a prior arrangement which the jury aem unreasonably disre-
-garded., There is then & kmiidxy holding and user by permission under
circumstances that primerily imply a falr recompense t0 the appelsd

-lants,without any other circumstances that negative the implication.
In my opinion thefefore the appeal shoeuld be

alloﬁed .
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. o Qmﬁﬁn ' Kﬂgﬁéf LIMITED Ve MALLICK,

Higgine J.
I conour in the opinica that this aspesl mmst Bs allowed, I
rassgnize tho forvs of the reasomsgiven by tho Ohief Juatioe of the
miﬁicmrﬂ, againat the verdiet of the jurs. | But,as the learned
Judge,voiates out, the question 18 not what the Court weuld fiad, tut
fuaﬂwr there 1s any evidence frum whioh an inferense ¢ould bs drawn
by zeaaonable men that the defendant retalined the Plant #t'ur tho 15th

!levmbct in the ~duplled promice that he would pay the plaintiff company

Ay Fherg o, ngu{emc(?
oh s

fvr ite ua,e. ‘Ad usugl, the diffloulty is witk the winor premise
think theras u evidonee on wkiﬁ the Jury, a¢ readonable men, could Iind
#uok on implied promise. FPowinstanee, the comyany kaving sent a form
of agreement tu be signed by the dofendant, contalning & proviaion for
a tental of 4350 forthe Zirst six wonths, and Lo7klS perwesk until the
vlant sheuld be returned,the dofendent rejodted thle form, and sent one
~ of his own wnio oontained (01.5) tiis provisten:-
"M'var dowlation of the 0aid kiring tesm the dompleto plunt to
grwcﬂ: ntgggg_ ard rompin at Bore @ite on Puny-bnwan otation
froe of pil obarges until required by the sald om«,. This, the
defondaut's form, Wae exprossed a# made Lotwoen the plaintiff comPany snd
tho defondonti andd4—-lwplies - not between the Martin Loring ¢ewany

M.«me\—cuzé Uﬁb* P
and the dsfendant -~ ,,‘thc'e the pla.nt wat to bBe Lree Lfram rent only W j

Maxjwl/ o ,,f_ teae. .

% . It is extraordisary that the defen~ -

dent doos not in thie form of agreement, or in ils sellcitor's letter of
8%h Saptembior 1924,refer in an& way to the promise of the Martin Doring
- Qowyany (8ta Marah}934) -~ "should yeur bore aet be finished at the oad
of aix munths from boglaning of hire from Oversll u&ray Ltde,¥e the
owners of tha said plant will allow you to finieh the bore witheut any
extra aontf. It was for the jury o belleve or{disbanne and to draw
legitimate inferences} it is not the fundtion of the Oourt to set aside
the jury's verdict under the Rironmstandes.
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