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. The respondent hired a boring.plant from the appellant 

for a period of 6 months from t:ble 15ta May 1924, and paid £250 for 

the 1\ire of the plant during t}lat period. After the 15th November 

1924 respondent continued to use the plant without a.ny ~greement 

l:i.a.ving been made as to payment for its use .afte.r that daje. Tl~e a:p-

pellant sued for n:.cmey pa.yable fer hire of the p_lant after the 15th Nov-
t .• 

:~:L ember 1924 reljtbng on an implied a{2;ree;nent to pay for ita use • . The res-

pondent resisted this claim mainly: on the ground that one 14illar whQ 

was allejied to be the authorized agent of the appellan-t; hs.d PfOmiaed 

that if the bore were not finished by the 15th Noven1ber the respondent 
.r"! .. , 

should l.ave the use of tbe pila.nt free of eh~rge after that ·date ,;,nt'il 
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the bore was firiished. The jury returned a verdict for the appellant 

for £611--5-9. On apy;:;a..l by the present respondent to the Full Court 

of the Su.preme Court the verdict was set aside and judg1llt:mt entered:& 

.fer the respondent on the ground tbat there .:as no evidence to BUl=1POrt 
I' 

o:rx:-~. 
the findiDgj From this order this apr·3'l is brought by special lecwe. 

In my opinion the ap., aa,l should be allowed • U is clear from the 

. . 
verdict that the tury took the view either that the promised alleged 

to have baen given by Millar was ~ot in fact given or that Millar 

had no authority from the appellant to give such a pyomise. 

clearly open to the jury on the evidence to take either vie·vv and it 

would not· be surprising if they reg:.:uded the document put forYmrd in 

support ofthis part of the case with some suspicion. This line of 



defence failing~ the 1.J06ition was that the re.spondent had paid £250 ·· 

for the use of the :p:U.nt from the 15th May 1924 till the 15th Novem.-

ber 1924 and that he continued to use·the plant after the ex~iration 

of that period without any expr~se agreement for th3 payment of the 

use of it. During the hiring period a fcrm of ~gre~xent in writing 

embodying the terms of the hirini;; ·.vas submitted by the appellant tc 

the respondent for signature by r.im. The respon~ent did not 4i~ 

this form of a.greement but on the 12th August 1924 sent to the appel-

lant an ~reen:ent signed by him in tern;s different from the form vv:bich 

he had been asked to sign. 

This agreement,wAich was never accepted by the appellant, ~;o­

vided that th3 rent:al of £250 was to cover the use of the plant. from . . 

.... 



the 15th Mo..y till tha 15th of rovember B.nd tha.t after J&l!ilnriiti:iiN. com-

pletion of the term the plant was to be p·operly stacked ztnd remain 

cr1 .the 
/ 

reSJ,;cndente"' sta.t ion ;J.nt il required by the ay~pellant. 

On the 13tb Augu:3t 1924- tl"10 G..};rpellant 1 s solicitors wrote to the 

respondent 1 s solicitors "'" letter th·a relevc:mt portions of which are as 

follows:- 11 Yest ,;;rchy a form of sgree;~,ent, different substa.nt ially from 

~hat Nhich was forwarded to your client, waa received by post by t~e 

Oomr:any which be;us your el ient 's signature and is dated 15th :Aay. 

We observe~ thai the a~reeilient is for 6 months certain . . 
and makes no ;,rovis icn, as w::1a done in the agreer.c.ent pre.J:.ared. by 'US, 

for .tk3! rent in t.be event of the hirer rcQuirir.~.g the use of the pla::1t 

after the eXJJiration of trw fj_xed reriod of hire. It n;ust, therefor·::;, 

be distinctly understocd that on tlaer ~S:Xpireticn of the hire period on 

15th Hcvember next, yo'.lr cl i·2nt must discontinue the use of the :pl~:mt 

and prol'er1y stao.k it and ?.llow it to remain at tbe site on the RtH.timj 



-u.ntil the Company requil"eS it. It r::ust al-.:;o be und-::r.stood that, QD the 

expiration of the hire ;·eriod, cui' cJ ients are o..t lH.•s:rty to rej;,ove it 

fTcfn tl-_i_0 site. 

rared by ua set fcrtt tha t2r~s ~nd conditions u;cn ~hi2h tha ;lant ~ai 

~ired to your client. Fa has ho~ever, instend cf ci;ni~~ the agree~ent 

TLe ;,latter is on.e \7l:ich 6ea.:us 
~O'd••· .. r 

to us to in c11:.·able of es..sy solution, b;_lt cur cl ient:l arc r.ct inc I in:ad ~ 

to ar:.y te:rms ;;hich your client :rJay 38Sk to in:pose. 11 

to th.s .::.v,;;pella.nt 1 ;.;; solicitcrs ..;:.. letter .:::cntc.i:nin;::; the followin;.; :.,;c:.,:,ry:;.,ge 

viz:- " Refer:ring to your latter of 13th ultimo hl~ ~~llick is at ~resent 
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out cf toWn 1 ~ut, as soon as he returns ~3 will hav2 the hlatt~r ~ttended 

expiration of the S mcntha th2 ~crinz ~11: be at his sol2 dis;asal ae 

ir: it~ 

:vrillar. de 

It will be observsd tl1iat this L;tter chows~ the.t r:J:3por:..d-

f . 
ehja 3ulicitors .ver2 in co:Jh>Ju.nic"Ltion \iliith Eillar and h3d cOnJ.;,JUnica.t~d to 

respor~ciunt th~ oont~nts of th~ letter of 



tho contained th3 alls;ed pro-

the latter of 5th Septem1~·cr I tJ:dnk th,::; jury vn:1s amply just ifi0d in 

refusing to ~i~e effect tc th8 contention based en the alleged promise 

·made by ~Ullar. 

On th:; 7th Octo1.1or. r:aspondent 's solicitors wrotG to c..p-

Jlellant's solicitors asking who NaG .;:;ntitl:::d. tc the borin~ plant 11 at 

the expiration of the present lease. 11 Thie letter doea not appaar to 

l~ave been D .. ns-uered and noti.ing; furtl:er occurred betwe•.:n tkc p:::..rt ie3 

until ; .... ft8r th·3 15th of Noveuibcr. 

On tl<e 19th November the ap:pe11s.nt having gone .into 



e. 
liquida:tion the liquidator's soli,:;itorsluade ~ d3a,and in writina on his 

behalf fer delivery of ths borina; plant. This dcouru~nt so far as 

r;;;levant is in the words follovdn€; viz :- 11 1':0 a.r,:; instn:c;ted. 1~y t11.) Li-

quidator to nov;- require your clL:mt to d.e1iv:;r u:J J.JD3sessicn of the 

BcJ.·ing l'lant as set forth in the inventcJ~Y forDJ.in;-s part of the Hiri:r.~; 

.A;.;reement of 15th 2Sa.y l)24J ·J..nd to stata when it vY!hll iJ::.> convsnient for 

tl>.e Liquidator to take .1:-'os::;,:;ssion. 

vr" ar;:; further instructed that if your client d~sires to 

extend ·the period of hiring the Liquidator is willing to do so on con-

ditior.s to be ax)prcv·:;d by hin~o In the event of your cli·ent usinji; the 

plant or any portion thereof after the date uf thio letter the Liquid-

atcr n:ust necessarily hold your clie:nt liable therafor J & for the rent 
tkerecf. " 

' Tl"J.e£3 :_;aing the cirrumstances I find myc;elf una'Dle to a&r'3e 

with the lear~ed Chief Justice of Naw South Wales that there was no evid-

el1ce on which the jury cculd find an implied promise to pay for the use 
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of t!12 :plant after the 15th of Hovemoer. 

I bav0 cWl':rac.d.y said that in my opinion it waG cp<Jn to the jury 

to find on th3 evidence that tl1e raspcndent· had faildd to firove the 

4;, 
alL;~Z.sd 1:;;romi;3e by :alla.r tr.at h:'! 3J::.ould. 1'-J.ave.(us e of the filant after 

tJ::.;:; l)th cf november Nithout J..Jaym.ent. In comine; to this conclusion 

the jury rr.ay hav~ been influenced by the opinion u~ey had fora.ed aa 

to the credibility of the respondent and his witnessei3, but however 

this may be I t1'l.inli: tna.t without havin~ had the advanta;;e of seeing 

the v:itnesaes I should on tl1e ·evidence have arrived at the same con-

olusion. Once this conclusion was rz:ached the correspondence and 

tf.,e conduct of the patties in my opiil.ion afforded sufficient evidence 



o~ent to aurport the verdi0t. 

restore~. 



~~ u 

OVEHALL McCRAY LIMIT~D. 

v 

JUDIM:ENT. . .. lvl:H. JUSTicm·ISAACS. 



:.·; ·. 

OVERAIJ.. Joloo.RAY LIMITIDD. 

' MALLICK. 

. . . ISAACS J • 

The appellant company sued the respondent for £105 for the use of a 

boriag plant with the appellants permission. The plant was not the 

appellants general propert7 • but b7 arrangement with the owner. the 

~· ;-:· 

:tartin Boring Company Limited - which was indebted to the appellanf~ 

the latter was given. the risht. ot selling or hiriJ18 the plant on a 

oommisaio.nof 1~. ln the cironmstances of the case the auth8»ity 

1f&.l;l a right lteoa.usa i.t was in the nature of a pOwer. coupled .. with an . ~ . 

interest. That it wa.a sa-regarded 1s shewn b:y the fact thAt without 

' 

any •bjeotion the appellant oom~n1 hired the -plant to the respondent 

·hi 1 ts ·own n&.me ·fer· e1x months, a:ru'J wbea the cheque for £250 'VV$.S 

handed to Mtilar, the owner's manager, he handed it over to the appel-

-lants. Af'ter the expiration of that six months -namelJl5 .Noy~mber . 

1924.- the respondent went on ual_ng the plant, and this action is 

bro1.1ght for the value of that u~e :for seven weeks. The question is 

whether the1~a is any evidence oa which the jury- could reasonably :Una 

a verdict in the appellants favour. It is st.id there is not • because 

long before the expiration of the admitted htrlng,that is as ear11 

. . 

a.a & March 1924,llillar, the owner's m&nager, agreed in writing with 

------------------------------~-- at 
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at the end of.six mAntha ~~ hir 4 ~~ if th~ bAre ~ th -~ ~ 
"' .,. vJ. ·-· t ... ... .. n e respo.~:- ,. 

-dents station were not finished, should bave the use of the plant 

~l:-
free until the bore was finished. That/\is said,negatives any notion 

of an implied agreement by the respondent to p&J for the use of the 

now 
plant attar the six months. There is in the letter as it/stands a 

postscript after the slgnat\lre of Millar, ana. in these terms:-

.. oaai:og. . 
"You can take the saoond band .._ and we will not cbarge 

"for same. <This easing 1a at Pell7 Brewan .Boring Site. 

"D.M1llar." 

The postsoript.bears evidence !X facie of ita having been written 

. . 

later. ~e letter itself bears date the daJ the cheque for hiring 

:£2&0 was given •. It was intended between the parties to 1;h1s action 

to have their agreement for the six months reduced to writtng. •• 

t"he7 cUd not agr.ee on the terms to be inserted no written agreement.· 

was aiped. Ba:t; bJ a dooument dated 15 Jla7 1924 ... th*t is two m"nths 

a.tter the date of. tla.e. X1ll&r letter - the respondent, obv10U:sly by 

'hie. sol1o1 tors, seat .to. the appellaat fer 1 ts a:x:Goutien a proJ>osea. 

ag:r.em.ent alreaay signed· by him. Th•re a:re twa important ol&uees in 

thAt document. The 4th says that "any ma.teri&l broken damaged or 

"not returned to be paid for at the prioes ~entioned in .the Soaedula · 

~crl::- :. . 
"attached l:u;;reto". ~h& Sohet'lale does • mention prices, but the in-

-tant1on of the ola.use '• clear. Tla.e &th. clause says:- "After com-. .. 

"-pletton of the said hiring t•rm the complete plant to be properlJ 

"staoked and rema.in at Bore Site on Folly Brewa.n Station :free of' all 

"charges until required bf the: said owner•. 
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lrhose twg ,clauses are on the face of them inconsistent with the terms 

of the letter Gf 6th. March. T4e doo~ent, bearing aate 15 J6ay 1924, was 

however not forwarded until 12th August, the agreement being intended 

·to~ operate retrospectively, tba4t is until 15 November 1924. On 

13th ~ 
18th August, the appellants soliaitors wrote with re:ferenoe to it,&ra:tb 

agreeing to that retrospactton, and adding:- "it must therefore be 

"distinctly understood that on the expiration of the hire period on 

"plant and properlt stack 1 t and allow it to remaiu until the company 

"requires ul. It ~t also be understood that on the expiration of 

"the hire pc:rriod,our clients are at libert7 t~ remove it :from the 

"Site". On 5 September 1924, the respondents eolici tors replied 

sa,yiDg-tha.t the respondent was absent, and .that they had seen Mi.ll.ar 

b0ring 
"who stated that at the expiration C)f' the six months the u•ise plant 

rtwould be at hts disposal as manager of the Martin Company, ancl that 

"the appellant company wwld have no further interest in it, but that 

,a.n7 further arrangement must be made by Mallick with Millar•. 

;Receiving no answer to this,the respondents solicitors again wrote 

askil'.i.g "who is entitled to the bning plant in question at the ex-

"•piration of the pr4sent lease". This letter also was silent as to 

an;, .such arrangement as is now relied on. The Martin Company went into 

liquidation. ana further oor:responnanoe took plaoe,none mentioning 

t~t arrangement. It was sprung into notioe at the trial. Millar was 

not called a.s a witness. Apart from any question of law as to the 
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effect of the letter aated 6th March,not brought to the notice of the 

appellant.it was in my opinion well within the rights of the juryJa.s 

men of the world to refuse to place any reliance on it,or on any 

arrangement 1 t purported to reo or d. l'utting that letter aside the 

way wa.s open for the jury to conclud.e that the respondent retained 

a.na used the propert7 on the understanding that he was doing so,not 

as a treapa.eser, but by permission and on such terms as they thought 

reasonable, that is on an implied contract to pay a reasonable sum 

for the use actua.111 enjoyed. ------------------- ------------------

The relevant law As stated by Bowen L.J. in Phillips v Homfraz 

On the one band the respondent was under a well understood ana car-

-tainly an implied obligation to return the plant to his lessors at 

the end of the term. Even it he had assumed to treat the :Mar·l in Com-

-pa.n;r as the rightfUl person to whom rent was p&Jable he would. have 

found diffiaulty in denying the appellants right. See Fisher T Marsh 

(6 B • s.p.411). ~ving regard to the proved relations between the 

two oomtJS.ntee I think sueh an at·tampt would probabl;v 1Jave fa.tled.Bo.t 

he did not aa.opt that attitude. He denied liabilit;y to anyone a.nd 

net 
rested on a prior arrangement which the jury ... unreasonably disre-

-garaed. There is then a ~ hold.ing and user by permission,under 

circumstances that primarily imply a fair recompense to the appele 

-lants,withoat any other oir~stanoes that negative the implication. 

In my opinion therefore the appeal should be 

allowed. 

. .. ·~ 



Jfudaunt.. !!.Hi!D:a J.. 
\11 c~nwr in Ut OJr1A1ti'A taat t&ia li,i~Oal ~mat be ulo·ud. 

•»taniao ia!f !otoe .of th r~aaonsgtv.n by t»o (!Uet' J\.u&Uoe of tlte 

SUJilremo Owrt,.. a&•lcu•t tao ••rakt o£ tao j~r,. 19\lt,.t.~ tllo harael.l 

~ut.:.-;;/f~t• ou,, tile q.vuuoa u not wll\at tllie Court wwld. find, 'tlu1 
• • !fllttler '.aero 1• .ez..n14enoe tru~a w&iolll an 1nteroaot ooul4 be 4ran 

:t 

»1 l'kt~O»able ••n tad tle d.ofeaclant retaln~ tao Pla.nt -.fter bo l&ta 
~ 

J01'.Uer fill th"lql11ed p:roJdee ttaat u W(ICI.lc1l!aT t'' PlalllUff ooq~aar 

tor lt.• u•'~; Aa •• _.., lllo titfio1ll.ty 1e d• tao mlnor -;~i;e";Ja:U.4~n 
tilinl tae-u le fl'it\cmoe en trllell ~· :Urr, a• rea••~t&ble as, ooul4 fta&d 

••• u '-Uect pwoad••• totiM~, tao OOJlP'-"1 ilavlfti eeat a fora 

of aar atllent •• be aianod by tle 4ctffn4ut, oonb,Sniz&a a p roviaS.on tor 

• ua:Qal ot 48SO for~o tbat au Nauo, ·aNI lo:i(t&li peJ"wellltl v.aU.l ae 
iilaAt eiiou.ld btt re1.\I.ZI'led1 tht 4e:f'etl4a.nl .to3MtiJC1 tt.tU tom, ar.d sent one 

of ala own waUl • o oa1Sa1nea ( ol.S) tale vrcTSa:to:u ... 

•A.fter foh'i~r~tleUea ···ot tke ud<l Jl1t:ttJa 'leltll to.e oOtiiileh JJlut to .lb . ' 

f!1'!'f -.rl.z. ttstk!f ..n4 r~~MRtLln at Bcu.·e i11'le on PoU,...br•waa e1:a.U.ea 

" tr•• !.!=' , all 4JlMJ.H ~':\U1- >tflu. .. md ,)t til! ._ig. o"''l.-r, • 'filie~ ~lUI 

4etelld.ut'a :fora. Yfd e...-re~~aed. a.- a-.4• betWtJ«l tl• pl-.1nUft oomlia,ny an4 
~ 
~;i 

t1lo uhnd.an.H an6 tt t.Jw11e• ..., aot be'lw•en ~· lia.t'tlll lilot'lr14 coil'&/any i 

&Qd tA.• 4fllea4f/illr:.;.;t.;jt::f t'Ae 1rlut •a.a to 'be tre• t'roa 1'8.1\t oni~i 
~~c-.A--~~- . . . . A 

..,. ect of the ~li!Uit not beitfi tUI«l• . h ia atrao:r4wrr tllat tlle d.t'oa- J 
46t\U do• not in. tlliA fom of ~:r•••n•, or ia lllrl ••lwiw.r•• ·let.,_. fit j 
&tll S;G>tea:bor li»ft•r•f•r in anr Wllf to ta• vl.'oll1a• of ~· Ja:r·Ua Doria& 

8o~Wati1 (6tl. llarAJ914) ... ~aito.Uld your bol.'• no• b• tintaned l.lt \b.a ..mO. 

ot au r:wntha trora bogim:U~ ot h1re f:roa Ovual.l ve:r,.y t.td. ,•• the 

ownu-. ot tl\<t add 1rla.nt Will J.llO'It YeN. to finial\ tlle 'Hr. "WUhoot al\Y 

extra co~tt~. It wa• tor the 3lU'J' to belin• o~4isl:foU.ne and to drp 

lesltia<!lh S.D!el'dO"J U to not tm• tut~t~Uon of the Oourt to u\ a.aid• 

the 3tu~r•• Yerdicl un4er tile illftWitUaAO•*• 
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