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This is an appzal from an order of the Chief Judge in Equity where
by it was declared that upen the true construetion of the will end codl-
01l of Fdmund Mason and in the events which have happened.the directions

~in the said ﬁill for the bullding of tenements for cértain poor persons

- sonstituted a good chariteble gift, and certain ccnsequential declaratism

ions were made and directions given.
The will contained bequests of annuities and legacies to the wife
" and children of the testator and other persons and proceeded as follows

‘viz:- " In time @s the snnuitdmés become decsased and the funds of the

. estate aceumulate then my exegutors are to commencs paying all my chil-
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- "dren'ts children including nose of wy lete son Edmund the amcunt tha |
estate will afford up to £86 per annum esch Dut ndver to exceed said %
sun - When soﬁa of wy grandchildren pass away and funds accumulate and
are sufficlent then my exécutors are to commence bullding in or.nesr |
Parramatta suitable small tenememts for free occupation of poor persons

- sueh perscns to be of goeod character and who have heen locai residents
and who from sickness and infirmity or old age are in bad circumstances
and i somecases of necessity other swuall aid may be afforded AND as

funde further accumulate

more of these houses are to be built I direct that all persons who are
interested may ve furniéhed with a quarterly statement of income expend-
' itqré and when Alwms Houses are built én annual statement shall be pub-
va"1_:1.51119.@1. in the local newspapers Should any of my children depart this
~1ifdé leavimg husband or wife such husband or wife is to receive annually

~one~third the amcunt my still living ohildren are reoei#ing."

‘It is. upon this perticn cf the will that the question for decision
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turns. It will be observed that the only gift in favour of charity is
contained in the direzotion to commence building suitable tenements and
to build mors of such toncements as funds accumulate. The polnt of XXm
time fixed by the will for the executors to commence bullding is "when
[ ] . :
gome of my grendehildren pass away and funds secuwnulate and are suffic-
ient". I aw inclined %o think that this direction is toc vague and x
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uncertain to constitute & valid trust. Tut however this may be I thinl

it is clear that the point of time fixed for the commencement of build-

“ing Wili not necessarily be reached within the limits prescribed by

the rule against perpetulties. MNo diatinctio#ie made in the will bed
tween graﬁdchildren born in the lifetime of the testator and those

bérn_after his death, and 1% ie therefore possible if the deatk of
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some grandehildren is a condiﬁion precedent to the 'panétaunjuﬂLbba.

trust for the commencewent of btuilding that that trust would not take

effect until the death of a poerscn upnborn at the date of testator's d=m
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= death. Dut it was sought t¢ supgort the gift to sharity on the ground
that it vested a2t the death of the testator and ecnssquently the rule
againet perpetuities bhad no application. In wy opinion this interpgre-

tation is not consistent with the words used in the will. 4s I have

reinted out the only gift to charity is that contained in the directd

ion to ¢ommence bullding, and this directlion is to become opqrative

only when soms of testator's grandchildren pase away and funds aceu-

mulate and are sufficient. Oonstruiﬁg the words used acecording tc %

their natural weaning I think the death of some of the granddhildren
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and the sceounmulation of sufficient funde are conditicns precedent to
the operation of the direction tc commence bullding.
For these reascns I am of opinion that the anpeal should be

allowed and a deelaraticn made that the testator died iIntestate as to

his residuary real and personal estate.
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The clearest intention of a testator must be "diaregsrﬂ.od'u it 1s
violation of & rule of law., Here tﬁorc is no doubt the 'tosta"tbr in-

~tended to oreste & irmet for charity,but the words by which the

“trust i «oast}.mtoislaan me olear after the fullest ocomsideration

5L S

thp.;t to earry out the axpr-nvc;d,igtontioa would viélatc the rale _‘

against pprpatittibsgii The testator first provided for his family -

ES

hig wife, his twelve shildren snd his grandchildren. The wifs's beme-

-fits were definite. The children vers given ammuities mot ‘to exeeed :

; 219@ s Jear, '2;;;; grtnaamo.ron wm glven amitioa'nét i:boc@ins

£26 & year, end in “"m lbt repngmut to the nlovééaingt ptrpqtu
-t That eonélif;ﬂ the M1r 5??"5‘*!' and the t.?atqtor[ugqoﬁtfiq;;
, gﬁu"ao&: $0 devote the btalance of his .jm;. 12 any to thr;’f_y.' But i

being in doubt as to whether there would be & balance available for

ébri“tx, ‘the provision he made ﬁ‘c e!u-efully MA 80 a8 not to
‘_'vit'l;ttrb t‘hs Mlx homﬂfapri@rily given., He sald:- "}Lh_e_n__ ‘

. "gome of my Mhilho,pan uiay snd funde »accmlétt 'axv;c: are mﬂ‘.‘ie

U R o R ox .
© "-glent then uy exeoutors ars {0 commence building in ¢ mear Parra-
"M‘&s ‘suitable teu@mﬁhﬁ .':or tjue eaeipatien of poor por‘npné”&é;a@f

e added:- "Ani 88 funis farther acewsnlate more of these honses

s to be ballt".  If the gift were wo aubiguusly fesued trat I
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do ‘80, But I.regrot that 1 eannot find such ambigmity.

was sesn 10 be sufficiently certain a.i’tar some of the grandochildren
dii&; sowld’ there arise a.ny‘ _obligation -in o;hor worde any trust
“er giﬂ-— whatover 1n Zavonr of tha charlity he cenditiomlly sought

to benefit. That mevitably throwc the téme of vuting of intornt

~would

appeal sucoesds.:

There was pro fanto intestaey.

o amidapply the prineiple_ut res mag ig vv#loat» fluam pereat Iv“ajl;gnltl

.1 entertaim no doubt that the testator was snxious that h“ff“nili*?ff

5D he ' ' “
‘should/secure to the extent limited by the will, and only whem that

_ !m;o_ <he \!&tal .meortainty stm‘ak by the rule against porpatuitiu;f
, »ﬁcugh tho gmauhiuren mast have come into exiatence within tho L

,necumry poriod fione - omthm/ necessarily die within that ponoa.
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