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Tliis ia an appeal from an order of the Chief Judge in Equity wher<* 

by it was declared that- upon tha true construction of the will and codi­

oil of Edmund Mason and in the events which have happened the directions 

in the said will for the building of tenements for certain poor persons 

constituted a good charitable gift; and certain consequential declaratX* 

:ions were made and directions given.

The will contained bequests of annuities and legacies to the wife 

and children of the testator and other persons and proceeded as follows

viz:- " In time as the amvuit&nfcs become deceased and the funds of the 
estate accumulate then my executors are to commence paying all' my ch.il-
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"dreu^a children inoluding those of my late son Edmund the amount the 
estate will afford up to £26 per annum each but ndver to exceed said i

• jsum ~ When some of my grandchildren pass away and funds accumulate and 
ars sufficient then my executors are to commence building in or.near 
Parramatta suitable small tenements for free occupation of poor persons 
such persons to be of good character and who have been local residents 
and who from sickness and infirmity or old age are in bad circumstances 
and i$ someoases of necessity other' small aid;may be afforded AND as 
funds n W W .. 1»<1̂  1 Ti »ft further accumulate
more of these houses are to be built I direct that all persons who are 
interested may be furnished with a quarterly statement of income expend­
iture and when Alms Houses are built an annual statement shall be pub­
lished in the local newspapers Should any of my children depart this 
lifd leavimg husband or wife such husband or wife is to receive annually 
one-third the araount my still living children are receiving.”

It is upon this portion of tbs will that the question for decision



turns. It will be observed that the only gift in favour of charity is 

contained, in the direction to commence building suitable tenements and 

to build more of such tenements as funds accumulate. The point of.ii**

time fixed by the will for the executors to commence building is "when
\

some of my grandchildren pass away and funds accumulate and are suffic­

ient". I am inclined to think that this direction is too vague and a
‘ - ■ * k uncertain to constitute a valid trtist. But however this may be I thin!

it is clear that the point of time fixed for the commencement of build- 

' ing will not necessarily be reached withiii the limits prescribed by 

the rule against perpetuities, flo distinctions made in the will be# 

tween grandohildren born in the lifetime of the testator and those 

born after his death, and it is therefore possible if the deatfc of
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sorce grandchildren is a condition precedent to the -ifrMtorfhrm 

trust for the commencement of "building that that trust would not take 

effect until the death of a parson unborn.at the date of testator’s &st 

death. But it was sought to support the gift to eharity on the ground 

that it vested at the death of the testator and eonsequently the rule 

against perpetuities had no application. In rcy opinion this interpre­

tation is not consistent with the words' used in the will, As I have 

pointed out the only gift to charity is that contained in the directs 

ion to commence building, and this direction is to become operative 

only when some of testator’s grandchildren pass away and funds accu­

mulate and are sufficient. Construing the words used according to ± 

their natural meaning' I think the death of some of the grandchildren
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and the accumulation of sufficient funds are conditions precedent to

the operation of the direction to coixucence "building.

For these reaeons. I am of opinion that the appeal should 'bs

allowed and a declaration ffiade that the testator died intestate as to

his residuary real and personal estate.
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She clearest intention of * testator must be A1 are garbed if it 1 s

violation of a role of lav* Here there is no doubt the testator in­

tended to create a trust for oharlty(but the words by which the

trust la constituted leave me olear after the fullest consideration ■*

that to carry out the eacpresseA Intention would violate the rale

against perpetuities* She testator first provided for his family -

his wife, his twelve children and his grandchildren* The wife's beats-

-fits were definite. She children were fives annuities not to exceed ;

£100 a year. She grandchildren were fives annuities net exceeding
: , ■ . ■■■.-. ■. • ■ ■■'■■■ .■ ■■ -■ , ■ ■

- - ■ ' - ... -- • , : ■ :va year, and in terms ̂ t  re^gnant to the rule aeralnst perpetu» f
• ■: ■ ■. .*■ ■■ ‘ .■ ■ ■ ■ ■ ■■■■■.. V ■ ■ ■■■.■ ' ■"■'■■■■ ■:■■■• ■ : ■ ; v. ' ...  ‘

■ ■ .. ■ . .-v v ■ .. . *  - ■ ■ ■ . . ■ ■ . ■ . . . .  ,v .. : m

-ties* ®bftt completed the faaily bounty, and the testator undoubtedly 

intended to devote the balance of M s  estate if any to charity. But 1 

lie lag in doubt as to whether there would be a balance available for
‘ ' ■ ■ . ■■■■■■■ • ■ . ■ . . . ■ ■  ' --v. ‘ ‘ . ■■■ \\.■■■■■■■ ■ ■ ■ ■ ■ . ■ ■ ■ . ■ ■ ■■■■■■■ ■ ■ ■ ■. • *••} 

oharity, the provision he made was car a fall y framed so as not to ]

disturb the family benefits priaaarily given. He said:- * When ;

"sms of ny graadohilfirê pass away and funds acouaiuiate and are ouffl*
■ ■ ■ . ■ ■ ■ ■■ . . . - . . i} -. . ; . . . . : . . ■ \ . : ■ ■■■ . ; .. . ■- ■ v  . :; ■ ■,

' ' ®5 i*-oient then say executors are to conaaenoe building in f near Parra- ;
: ■■■; - ■■ . . ■ : ■■: < . ' . ■ ■ ; . ' j 
W-H»tta suitable tenements for free occupation of poor persons "Ac.andj
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he added; - "And as funds farther accumulate more of these houses |

t «ars to be built*. If the gift were so ambiguously fi»a®ed that I



oould apply the princlplejat resaagla valaat 3uaa pereat 1 should 

do so. But I regret that I cannot find suoh ambiguity.

1 entertain no d,ouht that the testator was anxious that his faaily ■ 

should/secure to the extent limited /by the will* and only when th*t 

was seen to he sufficiently certain after some of the grandchildren 

died* there arise any obligation -in other words any trust

or gift- whatever in favour of the charity foe conditionally sought 

to "benefit. That inevitably throws the t&ae of vesting of Interest 

into the fatal uncertainty struck fcy tha rule against perpetuities.

Though the grandchildren must have come into existence within the
would

necessary period̂ rtone -of-î bejn;/necessarily die within that period. 

The result is that the gift to eharity is void and the 

- .sppeal ■sue©e*ds*v:':;

. :I&er«; was pre.;tanto intestacy. ■ "
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Ttil* appeal is  concerned only with the provisions of

:/ | j t h e i n  favour of the otaarlty. The appellant attacks the vali<ltty, of
. on the ground that, i t  infringe^ the rule against perpetu*-

|p^ti^.s..'/The'' tine' o f. vestin g in  .of the gifV'aeteralnea itavA lld ity
'*"and■••the question then is  WLat is  the meaning of the words used by the

^testator. And. (obaourity and ambiguity apart as to which othef oonslder-
mtitos/;*ppiy)- ons must. construe the words without intruding the aa

afiv’if̂ Vthe’’intended gift were valid and effectual. The testator expressed 
0';̂ o£iaii!ly enoiigh his intention that the funds ©f his eatateavailable for
..Me/'reiativeii should'not be diminished by theprovisionsln hiswillin 
$|our ;Of >the charity. , And he emphasles .his intention by prefacing the
X,v-'

^iSIEriad^ili^e'ea' :p*se awayand (3) funds aoaumulate and (3) a r* »so£floipai£
/' - r ' -{ •’ ,-JV ' -r̂bsr.oi:;i*..i»o present gift to the charity: the gift; :l̂ v:there. bo-'Anyi^s" tv • '■•'?{

Sim .foundsonly 'in' the; direotion totheiî eoiitoti* to1 commence bu;. ^ .. • *<■ - -. ' ' ■■
r- uv,-* .
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which follows and cornea into operation upon the events towhioh I have re- 
ftrre4*V These are too Indefinite and too remote and the gift as ii' trans­
gresses theperpetuity rule fails. in the result the testator died intes- 

residuary real and
X agree that the appeal should be allowed.

tate astohis residuary real and personal estate.
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