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Tne plaintiff hare is a lady who ia the purchaser and assignee of certain 

patenta';a.nd she brings an action against the assignor for rt{o±a'sion of t•e 

±:ndenture of aasignment 1 for repayment of the purchase moneys which she 

has already paid 1 for: a.n· injunction against further proceedings on the 

promissory notes given land for cance:llation of the notes.' The learned 

judge at the jiri~{'Iiong lilBas' ~))granted the relief sought on the ground 

II' 
of·;, i'nnocent misrepresentS. tion,11 ' made by the vendor ;and this is an appeal 

' ' 

from tl'l.at decree; 

It appears that the husband of the plaintiff conducted the business 

n,egotiations on her behalf';a.nd it is alleged in the atatement of alaim 1 

and not denied in the defence 1and there~ore to b~ treated as admitted, 

that tlle defendant represented to the husband that the defendant waa~ 

~~ . '. ~ ftl~. 
·~the: original inventor of the said inventiont< •l The invention was of a. .. 
certain wire tie for bales. The trial judge takes the representation to 

mea.n that the defendant was the first inventor in point of time----as t t"-

.j/ underatand 1 anywhere;and1accepting that interpretation,Ris Honour finds 

th~5rep,resentation was untrue----untrue as to one Ga the claims made in 

.the spe·c:ification---;but that the representation waa made in good faith 

and in entire innocence.· 

We shall assume ,for the sake of argument ,,that the representation in 

I 
l 
J .. --



'! 

~ 

~ -. 

thi; ,sense ia sl,!own to be false;a~J that the falSehood of the· representat.. 
~-,' 

''- -, "_._,_ __ ·--· •d - ,---., """- - • 

fon rs established by ehowing that one of the claims made in the s:.)ecif-· 

ic.afioi is too \vida;:bU.t we must not be understood u so deciding. Wet 

add.raal,il our remarks to the meaning of the warda used under the circum-

stances~' But what the defendant meant to convey tand what the plaintiff or· 

her husband understood him to cmnvey Jby the words, would depend ntoh on 

the con text in the conversation in which they were used: Unfortunately, 

neither the husband nor the defendant has given evridenos of the oonver-

sation or the ciroumatanoes(the hu.sband,we are informed,was ill_at the 

trial);and we have to rely wholly on the technical admission in the 

pleadings.': Ta.lting these words as they stand,a.nd bearing in mind that the 

defendant has been fou:q.d innocent of any fraud,.what should be taken as. 

the true meaning in an honest man1s mouth ? 

There is one meaning given in the OXford dictionary for :''original~'' ,, 
that might well fit the case ;:4(b )made composed or done by the person 

himself(not imitated from anotherp!lrst han< ;;e;a when Dryden said "' lt 

·"' ., have added some origina.l papers of my own•· • The defendant waa speaking to 

the husband,who must be presumed to know the risks to which patents are 

subject on such points as novelty;and in order to reassure the husband 

to some extent as to such risks,the defendant may have merely meant, 

II 

.Well,at any rate,this invention was not derived by me from someone else; 
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at f:trat hand·;not at second hand~It was not ar:i.bbed by me:'.~ Su·oh & 

< meaning is q_Ui te oonsiste:~d· with the words ,"' the original invan tor"' ----

the original invent.or of the invention described in the letters_ paten;-4tf 

I.S clistinguished from the fira:t m&n to give it to the publ1o~) This 

n· 
. Mr Jefferson came out on the 19:th and explained t_t; to me·~;· It was a. 

Oa!d yeO;he had invented it •f''Fhen the plaintiff oays that thil 

had previously seized the same ide& .• ' :tt wa.s l~his om'!:..not derived~' 

The recital in the deed of assignment seems t:o us,so far as; it: goes•,. 

II• . 

t·o confirm this meaning----""' \ Whereall the· assignor· e-~aims to be theo 

II 
a:o:tua.JJ true and first and original inventor of a. certain invention etc: 

~ < ~ 

\ Tru6l and. first inventor, are the words used in the statute of James: 

C2ll Jaa ll o· 3) ,a.nd· it refers to the person who first discloses the; 

HI . uY'" II' . - .. 
:linv:en tion to the public;;; ~actual inven tMI't · does not include a person 

importing an invention from abroad{:Patentll Act s~'4)1~:so that the meaning 

. ~ ~ 

left available for ,, original inventor ill that the invention sprang· 
' 

from himself in person----as Athena f'rom the head of Zeus.· 

t may ·add that if,a.s oont~nded,the words conveyed the meaning 
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that the defendant wa.s the firs:t in :P~int or Hiie:·anY:-w:hera·;who thought 

out ~ucll a m~tf1~cl of tying baies,it is hard to see that the statement 

could be anything but fraud~lent. How could the defendant know such a 

fact ? If he did not know it,the statement must have been made in 

reckless d~sregard at truth: Yet fraud admittedly ia out of the qpestion; 
I I 

and it is our duty,even if the two meaninga of the \vorda were eqpally 

possibi~,to accept that meaning which would be innocent. 

We are all of opinion that on this ground,----the ground of 

merits of the case----the appeal must be allowed.' It must be far more 

lila tisfactory for an honest man to fee·l that he succeeds on the merits 1 

rather than succeeds on the technical ground(if applicable)that the 

.. & 
plaintiff is barred from the remedy of reciasion by reason of the 

" 
~ " 

~ •/ transaction having passed into the.realm of conveyance~~~ qpite concur 
/ 

with the learned judge(Harvey J •-)who heard the motion for injunction, 

that the law on this subject is not satisfactorily settled;and we ar~ 

glad that it is not necessary for us, in the present state of the 

a.uthorities,,t:o decide the qpestion.' SpeaJting for myserr,only1 I may add 

that I am not satisfied that the indenture was meant to be the· 

~ 
comJ2letion of the agreement~ lrt seems rather like a mue formal 

~ 

subatitute for the short ag:;eement;and this would explain the dating <0!:' 

the indenture back some daja to the 19th of June,the date of the agree-

~~ and also would explain the fact that the statement of claim claims 

reciasion of the inden~1re only,not of the agreement. 
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We ~b.:i.nk that the a.ppea.l ahould be a.llo1ved with coste and that the auiit 
'---1 

should be diamiBsed with costs; costa to be t~ed and paid by the 

plaintiff to the defendant: Remit to the Suprem& Court to do what is 

!?roper in pursuance of this opinion.' 
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